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PROVINCIAL  ELECTIONS,  1871. 


PEESCOTT. 


Befoke  Chief  Justice  Richards. 

L'Orignal,  20th  to  23rd  June,  1871. 

James  Stewart  McKenzie  et  al,  Petitioners,  v.  George 
Wellesley  Hamilton,  Besjjondent. 

Respondent'' s  right  to  impeach  Petitioner's  qualification — Alienage — Voter 
in  respect  of  wife's  estate. — Notarial  copy  of  Assignment  in  Insolvency, 
C.S.G.,  c.  80,  S.2. — Extensive  Bribery  hy  Agents— Calling  upon  parties 
guilty  of  Corrupt  Practices  to  appear. 

The  respondent  attacked  the  qualification  of  one  of  the  petitioners  on 
the  grounds  that  he  was  an  alien,  and  that  he  had  no  property  qualifi- 
cation, having  made  an  assignment  in  insolvency  before  the  election. 
The  learned  Judge  admitted  the  evidence,  but 

Held,  (1)  That  the  evidence  as  to  petitioner  having  lived  in  the  United 
States  without  showing  that  his  parents  were  American  citizens, 
was  not  sufficient  to  establish  the  charge  of  alienage.  (2)  That 
the  Election  Act  of  1868,  by  the  term  "  owner,"  gives  to  a  husband 
whose  wife  has  an  estate  for  life  or  a  greater  estate,  the  right  to  vote 
in  respect  of  his  wife's  property  ;  and  that  the  petitioner  having  that 
qualification,  and  being  in  possession  of  his  wife's  estate,  was  held 
entitled  to  petition. 

Held,  further,  that  a  notarial  copy  of  an  assignment  in  insolvency  may 
be  received  as  evidence  of  such  assignment  under  C.  S.C.,  c.  80,  s.  2. 

The  petitioners  having  given  evidence  of  corrupt  practices. 

Held,  (1)  That  the  election  was  void  for  bribery  by  agents.  (2)  That 
corrupt  practices  extensively  prevailed  at  this  election. 

Qucere — Whether  the  Judge  presiding  at  the  trial  should  not  direct  notice 
to  be  given  to  the  parties  who,  from  the  evidence,  were  apparently 
guilty  of  corrupt  practices,  so  that  the  Judge  might  decide  upon  their 
liability  to  disqualification,  and  report  them  under  the  statute. 

The  petition  contained  the  usual  allegations  of  bribery 

etc.,  and  that  illegal  votes  had  been  received,  and  claimed 

the  seat  for  the  defeated  candidate,  Mr.  James  Boyd.  The 

majority  for  the  respondent  was  134. 
1 
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PROVINCIAL  ELECTIONS. 


[A.D. 


Mr.  Bethuiie  and  Mr.  J.  K.  Kerr,  for  petitioners. 

Mr.  J.  Hillyarcl  Cameron,  Q.C.,  for  respondent. 

Counsel  for  the  respondent  proposed  to  call  witnesses 
to  prove  that  the  petitioners  had  no  right  to  vote.  Coun- 
sel for  the  petitioners  contended,  1st,  That  the  objection 
was  a  preliminary  one,  and  should  have  been  taken  before 
a  Judge,  or  the  Court,  and  could  not  be  taken  now  :  and 
2nd,  That  the  petitioners  had  obtained  an  order  for  par- 
ticulars against  the  respondent,  and  the  objection  had  been 
waived.    YougliaU.  case  (21  L.  T.  N.  S.,  306,  308).  (a) 

The  Chief  Justice  said  he  would  not  preclude  the 
party  from  raising  this  objection  now,  but  would  reserve 
it  if  necessary. 

Evidence  was  then  given  to  show  that  the  petitioner, 
J.  H.  Cleveland,  had  stated  that  he  "  had  lived  at  Fort 
Covington,"  that  he  "  had  come  from  Fort  Covington,"  in 
the  United  States.  The  Clerk  of  the  Peace  proved  that 
no  affidavits  for  the  naturalization  of  the  petitioner  had 
been  filed  in  his  office. 

Counsel  for  the  respondent  then  proposed  to  put  in 
a  notarial  copy  of  an  assignment  in  insolvency,  made  by 
the  same  petitioner  on  the  10th  July,  1867,  to  John  White, 
of  Montreal,  official  assignee. 

Counsel  for  the  petitioners  objected  that  the  assign- 
ment is  not  provable  by  a  notarial  copy,  and  that  express 
provision  was  made  in  the  Insolvent  Acts  of  1864  and  1869, 
for  proving  it. 

The  Chief  Justice,  under  C.S.C.,  c.  80,  s.  2,  admitted 
the  notarial  copy  of  the  assignment. 

Evidence  was  then  given  that  petitioner's  father,  by 
will,  dated  25th  June,  1861,  devised  certain  real  estate  to 
the  petitioner  and  his  wife.  The  property  was  assessed 
in  petitioner's  name  for  $600. 

Mr.  Bethune  contended  that  there  was  no  evidence  that 
the  petitioner  was  an  alien  ;  that  as  to  the  qualification, 
the  will  gave  an  estate  by  entireties.  In  any  event,  the 
petitioner's  wife  retained  one  half  of  the  estate,  and  the 

(a)  See  South  Huron  case  (D.),  29  C.  P.,  301 ;  s.  p.  Dufferin  case  (O.),  4  App.  R.,  420. 
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husband  would  be  entitled  to  vote  on  her  qualification. 
As  occupant,  he  would  have  a  right  to  vote :  Rogers  on 
Elections  (11th  Ed.),  9,  32. 

Mr.  Cameron  contended  that  the  effect  of  the  will  was 
that  both  parties  were  seized  in  entirety.  The  petitioner 
is  not  entitled  to  vote  as  occupant,  for  he  is  not  an  occu- 
pant to  his  own  use  and  benefit,  but  merely  for  the 
benefit  of  his  wife  :  Watkins  on  Conveyancing,  170. 

Richards,  C.  J. — As  to  the  first  ground  of  objection,  I 
do  not  think  the  respondent  has  gone  far  enough.  The 
petitioner  is  said  to  be  here,  and  can  be  called.  It  is  not 
shown  that  the  parents  were  American  citizens,  or  were 
born  before  1783,  and  resided  in  the  United  States  since. 
There  is  nothing  against  the  presumption  that  they  may 
have  been  natural  born  subjects,  and  the  father  devises 
this  very  property.  But  if  it  becomes  necessary  to  con- 
sider the  question  as  afiecting  the  result,  I  will  reserve 
it  as  a  point  of  law  for  the  consideration  of  the  Court, 
whether  the  evidence  is  such  as  to  justify  me  in  finding 
the  petitioner  an  alien  or  not. 

As  to  the  interest  in  the  estate .  of  his  wife  after  the 
petitioner  had  assigned  the  interest  devised  to  him  under 
the  will,  I  think  the  wife  has  the  estate  yet,  notwith- 
standing the  assignment  by  the  husband.  I  think  that 
the  Elections  Act  of  1868,  by  the  term  "  owner"  means 
to  give  the  right  to  vote  to  the  husband  whose  wife  has 
an  estate  for  life,. or  a  greater  estate  in  the  land;  and  that 
when  in  possession  of  such  an  estate  he  is  proprietor  in 
right  of  his  wife.  Here  the  land  is  assessed  for  $600,  and 
the  wife's  one-half  share  will  be  worth  $300,  more  than 
sufiicient  to  qualify  the  husband.  If  it  becomes  necessary, 
I  will  reserve  this  question  of  qualification  in  right  of  the 
wife's  estate,  for  the  opinion  of  the  Court. 

Evidence  was  then  given  proving  bribery  and  treating 
by  agents  of  the  respondent.  The  evidence  material  to  the 
issue  was  as  follows  : 

Walter  Shane  proved  that  he  had  received  $40  from 
James  H.  Milloy  and  $60  from  Col.  Higginson,  of  which 
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he  paid  $2  to  Daniel  Harrigan  for  the  use  of  his  team  in. 
taking  voters  to  the  poll  on  polling  day;  $3  to  John 
Franklin  for  a  similar  service ;  also  some  money  to  Charles 
Quesneh  a  voter  :  "  I  gave  it  to  him  at  his  own  place  ;  I 
just  gave  it  to  him  ;  it  was  not  for  voting ; "  also  to 
Michael  Shane  SI  5,  because  he  brought  two  voters  from 
the  shanties ;  also  $3  to  Moses  :  "  Moses  voted  for  Mr. 
Hamilton.  It  was  after  the  election  I  made  him  a  present 
of  $3.  It  was  not  for  having  voted ;  it  was  just  for 
having  gone  up.  I  thought  he  had  voted.  I  did  give  it 
to  him  just  to  pay  his  way.  I  laid  out  the  rest  of  the 
money  several  ways  I  know  about,  and  spent  it.  I  did 
not  give  it  to  any  one  else. 

Cross-examined :  "  The  balance  I  have  kept ;  no  one  ever 
asked  me  to  give  it  back,  nor  have  I  ever  asked  any  one 
to  take  it  back.    I  did  vote." 

James  H.  3Iilloij  proved  that  he  Avas  on  the  respondent's 
committee,  and  canvassed  with  him  ;  that  he  received  $40 
from  the  Hon.  John  Hamilton  to  hire  men  in  place  of 
certain  voters  who  were  in  the  shanties  so  that  such  vot- 
ers might  come  to  the  election  and  vote ;  that  he  handed 
the  money  to  Walter  Shane  ;  that  he  received  further 
sums  amounting  to  $400  or  $500  from  Col.  Higginson,  in 
the  committee,  and  kept  no  record  of  it.  "  It  was  handed 
to  me  without  any  instructions,  and  it  was  never  counted. 
I  was  to  use  the  money.  No  one  gave  me  instructions 
how  to  lay  out  that  money.  I  consider  the  money  was 
handed  to  me  to  spend  at  the  election.  I  gave  it  to  parties. 
I  gave  Mr.  Allan  J.  Grant  $50.  I  told  him  he  wa.s  to  go 
and  electioneer;  left  it  discretionary  with  him  to  use  as 
he  thought  best.  I  gave  $50  to  the  Rev.  Mr.  Phillips  of 
the  H.  C.  Church  on  the  morning  of  the  nomination  ;  I 
felt  assured  he  would  make  good  use  of  it ;  it's  usual  to 
be  liberal  with  the  clergy  at  these  times.  I  gave  $40  or 
$50  to  Mr.  Leanch.  He  voted  for  Mr.  Hamilton.  I  handed 
him  the  money ;  I  believe  I  said  to  him  that  was  to  pay 
his  travelling  expenses,  or  something  of  that  kind,  for 
election  purposes.    I  suppose  we  understood  each  other. 
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I  gave  Mr.  Linden  money.  He  is  a  voter  who  voted  for 
Mr.  Hamilton.  I  gave  him  $15  ;  did  not  tell  him  what 
it  was  for.  It  was  after  he  voted  he  asked  me  for  money ; 
he  said  he  had  been  at  some  expense.  I  knew  he  had, 
and  gave  him  the  money.  I  gave  Mr.  Peter  Gallagher  at 
a  meeting  of  our  committee  $100.  He  did  not  ask  me  for 
the  money ;  I  supposed  he  would  promote  the  election 
with  it.  Mr.  Gallagher  voted  for  Mr.  Hamilton,  I  believe. 
Mr.  Bradley  got  some,  say  $25.  He  said  there  were  only 
$15  ;  I  thought  $25.  Mr.  Higginson  handed  it  to  me  to 
hand  to  him,  no  doubt  to  promote  the  election.  Terence 
O'Boyle  got,  I  think,  $2.5  ;  I  handed  it  to  him;  Col.  Higgin- 
son handed  it  to  me.  I  think  all  the  parties  understood 
what  they  were  to  do  with  it.  I  believe  Mr.  Patrick  Mc- 
Donald got  $20  or  $25  of  the  same,  and  small  sums  of  be- 
tween $15  and  $20  paid  out  to  other  parties.  I  spent  the 
rest  in  treating  and  in  paying  travelling  expenses.  I 
treated  at  Caledonia  Springs'  meeting  with  part  of  the 
election  expenses." 

After  an  adjournment.  Counsel  for  the  respondent  stated 
that,  after  the  evidence  given  yesterday,  he  considered  a 
sufficient  case  had  been  made  to  avoid  the  election.  The 
respondent  in  his  examination  prior  to  the  adjournment 
denied  that  any  money  in  relation  to  the  election  was 
expended  with  his  knowledge  and  consent. 

Counsel  for  the  petitioners  stated  they  did  not  wish  to 
examine  the  respondent  further.  The  end  which  they 
wished  to  attain  was  the  setting  aside  of  the  election,  and 
they  had  no  wish  to  proceed  with  the  matter  further. 

Richards,  C.  J. — I  determine  the  election  was  void.  I 
determine  that  no  corrupt  practices  have  been  proved  to 
have  been  committed  by  or  with  the  knowledge  and  con- 
sent of  either  of  the  candidates  at  such  election.  I  shall 
certify  that  there  is  reason  to  believe  that  corrupt  prac- 
tices have  extensively  prevailed  at  the  election  to  which 
the  petition  relates. 
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I  have  some  doubt  whether  I  ought  not  to  direct  that 
notice  be  given  to  the  parties  under  the  statute,  who  are 
apparently,  from  the  evidence,  guilty  of  corrupt  practices^ 
that  they  may  have  an  opportunity  of  being  heard,  so 
that  I  may  decide  and  report  to  the  Speaker  on  that  sub- 
ject under  subs.  h.  of  section  17  of  the  Controverted  Elec- 
tions Act  of  1871.  The  Act  itself  having  been  passed  so 
recently  before  the  elections,  the  practice  under  the  Act 
being  new,  the  Judges  being  much  pressed  for  time  in 
carrying  out  the  Act,  the  delay  which  must  ensue  if 
these  proceedings  are  adjourned  to  give  the  proper  notice 
to  the  parties  who  were  apparently  the  most  active  in  the 
corrupt  acts,  the  inconvenience  to  all  parties  concerned^ 
and  the  fact  that  the  parties  who  are  guilty  may  still  be 
prosecuted  for  penalties,  induce  me  to  consent  to  the  mat- 
ter not  being  proceeded  with  further,  for  the  purpose  of 
making  the  parties  liable  to  the  penalties  under  the  statute 
of  1871. 

Petitioners  are  entitled  to  their  costs,  having  reference 
to  the  cases  of  voters  in  which  they  failed  to  make  out  a 
case.  («.)    (5  Journal  Legis.  Assem.,  1871-2,  p.  5). 


CARLETON. 


Before  Mr.  Vice-Chancellor  Mowat. 

Ottawa,  IGth  and  17th  June,  187 1. 

EoBERT  Lyon,  Petitioner,  v.  George  W.  Monk,  Respondent.. 

Bribery  by  an  A fjent— Admission  of  Counsel. 

The  admission  of  Counsel  in  open  Court, — that  the  giving  of  $2  to  a  voter 
by  an  agent  of  the  respondent,  after  such  voter  liad  voted,  such  voter 
admitting  that  he  did  not  know  why  the  $2  was  given  to  him,  was 
bribery, — acted  upon,  and  the  election  avoided. 

The  petition  contained  the  usual  allegations  of  bribery, 
&c.,  and  claimed  the  seat  for  the  petitioner  on  a  scrutiny. 
The  votes  at  the  election  were:  For  respondent,  822;  for 
petitioner,  812.    Majority  for  the  respondent,  10. 


(a)  See  as  to  the  taxation  of  costs  in  this  case,  32  Q.  B.,  303. 
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Mr.  J.  Hillyard  Cameron,  Q.C.,  for  respondent. 

Mr.  B.  A.  Harrison,  Q.C.,  for  petitioner. 

Particulars  of  charges  of  personal  bribery  against  the 
petitioner  were  filed ;  but  after  the  examination  of  one 
witness,  they  were  abandoned. 

The  evidence  affecting  the  election  was  as  follows : — 

Alexander  Kinch  :  I  know  Crawford  Corbett ;  he  lives 
near  me,  two  miles  from  me.  I  am  a  farmer ;  have  a 
rented  farm.  Crawford  Corbett  gave  me  $2  after  I  had 
voted ;  I  dont  know  why  he  gave  me  the  $2 ;  I  did  not 
ask  him  ;  he  owed  me  nothing. 

The  Counsel  for  the  respondent  admitted  this  vote  to  be 
bad. 

Five  other  votes  for  respondent  were  admitted  to  be  bad. 

Mr.  Harrison,  for  petitioner,  then  abandoned  the  scru- 
tiny and  the  claim  to  the  seat. 

Mr.  Cameron,  for  respondent,  consented,  and  that  the 
election  should  be  declared  void.  He  further  admitted 
that  the  voter  Kinch,  whose  name  was  struck  off  for 
bribery,  was  bribed  by  the  agent  of  the  sitting  member, 
and  without  his  knowledge  or  consent. 

The  Vice-Chancellor  on  the  foregoing  evidence  and  on 
the  admission  of  Counsel,  then  declared  the  election  void; 
and  made  the  following  special  report : 

"That  the  votes  of  John  Craig,  SbXid  Alexander  Kinch, 
who  voted  at  the  said  election,  were  struck  off  by  me,  on 
the  scrutiny  on  the  trial,  on  the  ground  of  bribery;  the 
evidence  in  each  case  being  that  of  the  voter  himself 
given  at  the  trial. 

"  That  the  persons  who  paid  the  money  to  the  said 
voters  were  not  produced  as  witnesses  at  the  said  trial ; 
and  there  was  no  proof  before  me  that  they  had  the  oppor- 
tunity of  being  heard  as  required  by  the  49th  section  of 
the  Act." 

No  costs  to  either  party.  (5  Journal  Lcgis.  Assem., 
1871-2,  p.  6.) 
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Before  Chief  Justice  Hagarty. 

Cornwall,  i22nd  and  23rd  June,  1871. 

Roderick  McLennan  ct  at,  Fd  id  toners,  v.  James  Craig, 

Rcsiiondent. 

Treafin'i  at  Jlertinr/!^  of  Elecfora — lU'iiaJ  and  Prohdntcd  Acts — Bribery — 
Gift — Excpssirc  jxuim'-nt-'f — 32  Vict.,  cap.  21,-'<ccs.  01,(35  and  67 — Costs. 

The  respondent  who  was  then  representing  the  county  in  the  Legislature, 
on  two  several  occasions  at  the  close  of  pulilic  meetings  of  electors  called 
by  liim  to  explain  his  conduct  as  such  member,  treated  all  present  to 
liquor  at  taverns.  He  had  not  at  the  time  made  up  his  mind  to  be  a 
candidate  at  the  tlien  coming  election,  but  told  the  electors  that  "if  they 
gave  him  their  support  he  would  expect  it." 

Held,  under  the  circumstances,  that  such  treating  was  not  done  with  a 
corrupt  intent. 

Quaere — Whether  Fuch  treating  was  in  any  case  a  corrupt  practice,  under 
sec.  61,  of  32  Vict.,  cap.  21,  or  other  than  an  illegal  act  which  sub- 
jected the  party  to  a  penalty  of  SI 00  under  sec.  65 — the  statute  point- 
edly omitting  all  mention  of  treating. 

Where  a  charge  of  a  corrupt  intent  in  treating  is  made,  the  evidence 
must  satisfy  the  Judge,  beyond  reasonable  doul)t,  that  the  treating 
was  intended  directly  to  influence  the  election,  and  to  produce  an 
effect  upon  the  electors,  and  was  so  done  with  a  corrupt  intent. 

The  respondent  after  announcing  himself  as  a  candidate,  gave  .|!10  in  two 
$5  bills  to  a  cliild  of  a  voter,  then  three  or  four  years  old,  which  had 
been  named  after  him.  He  liad  two  j^ears  previously  intimated  that 
he  would  make  the  child  a  present. 

Held,  that  the  gift,  under  such  circumstances,  was  not  bribery. 

The  respondent  while  canvassing  had  refreshment  for  his  man  and  two 
horses  at  a  tavern  for  part  of  a  day  and  a  niglit,  for  which  he  paid  the 
tavern-keeper  i>5,  and  next  day  So  more,  in  all  $10,  without  asking  for 
a  bill.  The  bill  would  have  amounted  to  al)Out  S3.  The  respondent 
.stated  that  the  tavern-keeper  was  an  old  friend  of  his,  and  was  just 
starting  in  business,  and  that  he  thought  it  right  to  pay  him  as  it  were 
a  compliment  on  his  first  visit  to  his  tavern,  and  that  he  believed  he 
would  have  done  the  same  thing  if  it  was  not  election  time. 

Held,  that  being  an  isolated  case  in  an  election  contest,  free  from  profuse 
expenditure,  and  this  being  a  quasi-criminal  trial,  involving  grievous 
results  to  the  respondent  if  found  a  corrupt  jDractice,  such  payment 
was  not — after  the  explanations  of  the  respondent — an  act  of  bribery. 

The  petition  was  dismissed,  but  owing  to  the  unwise  and  imprudent  acts 
of  the  respondent,  he  was  allowed  only  one  half  of  the  taxable  costs. 

The  petition  contained  the  usual  allegations  as  to  cor- 
rupt practices,  etc.;  but  did  not  claim  the  seat.  The  can- 
didates at  the  election  were  James  Craig,  the  respondent, 
who  was  elected,  and  James  Maclennan. 
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Mr.  Maclennan,  Mr.  Bethune,  and  Mr.  Wilson,  for 
petitioners. 

Mr.  J.  Hilly ard  Cameron,  Q.C.,  and  Mr.  D.  B.  McLennan 
for  respondent. 

The  petitioners  relied  upon  the  cases  referred  to  in  the 
following  evidence  : 

James  Craig,  respondent :  I  was  a  candidate  at  the  last 
election,  and  was  successful.    I  was  rather  unwilling  to 
stand.    The  meetings  held  were  to  offer  explanations  of 
my  conduct.    The  first  meeting  was  at  Somerstown.  At 
that  time  I  did  not  know  the  election  was  coming  on.  I 
had  not  made  up  my  mind  to  be  a  candidate.  Made  up  my 
mind  at  Alexandria  to  become  a  candidate    At  Somers- 
town I  was  the  only  one  that  spoke.   The  meeting  was  in 
a  building  or  ball-room  in  connection  with  the  hotel. 
I  told  the  people  that  if  they  gave  me  their  support  I 
would  expect  it,  and  if  not  they  might  do  otherwise. 
After  I  spoke  I  told  the  people  to  go  into  Somer's  bar  and 
have  something  to  drink ;  this  was  to  be  at  my  expense. 
There  were  from  50  to  100  there ;  I  can't  be  sure.  Some 
went  in,  so  did  I ;  I  partook  of  the  refreshment  at  the 
bar  with  them.    My  invitation  was  general ;  perhaps  20 
or  30  went  in  to  drink.   I  only  paid  for  one  treat ;  I  paid 
$5  in  all  to  the  proprietor.    I  left,  leaving  several  there. 
At  Williamstown  the  meetings  were  in  a  public  hall.  I 
spoke ;  no  one  else  after  I  spoke.    I  said,  as  they  all  had 
been  out  late,  and  as  they  had  behaved  well,  to  go  to  their 
respective  hotels  and  have  some  refreshment,  and  I  would 
call  round  in  the  morning.    All  that  was  understood  was 
to  have  a  glass  of  liquor  as  at  Somerstown.    Three  hotels 
were  there,  kept  by  Thomas,  Angus,  and  John  Macdonald, 
respectively.    I  think,  not  sure,  these  three  men  were  my 
supporters.    Some  of  them  went  to  the  hotels ;  I  went  to 
all  three  ;  they  got  liquor  there  ;  I  talked  with  some  in 
the  bars  ;  I  paid  for  this.   I  paid  from  $3  to  $4  to  each  of 
the  three  hotels  for  this  ;  I  paid  it  next  day  ;  paid  none 
since  then.   I  paid  them  what  they  said  was  the  cost ;  the 
whole  did  not  exceed  $12.  At  the  close  of  the  Alexandria 
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meeting  I  gave  them  a  like  invitation.  The  meeting  was 
in  a  hall,  part  of  McPhee's  hotel.  The  Attorney-General 
happened  to  be  there,  and  he  told  me  it  was  contrary  to 
law  ;  and  then  I  said,  if  so,  I  would  not  treat,  and  I  did  not. 
He  said  it  might  cost  me  my  election.  I  gave  John  Tobin 
$10  two  or  three  weeks  before  the  election.  I  stopped 
part  of  two  days,  and  left  my  man  and  horses.  It  was  a 
very  dirty  time.  I  gave  him  $5,  saying  I  was  sorry  I  had 
dirtied  his  house.  Next  day  I  gave  him  $5  more.  He 
asked  me  should  he  treat  the  people  there  ;  I  told  him  no, 
to  make  them  pay  for  their  drinks.  I  did  not  eat  or  sleep 
there  ;  I  slept  with  a  nephew.  My  man  must  have  taken 
two  or  three,  meals,  and  stayed  a  night.  I  had  two  horses  ; 
they  were  there  part  of  a  day  and  a  night,  and  got 
three  or  four  meals.  I  understood  I  was  paying  for 
self,  man  and  two  horses.  I  did  not  ask  what  his  bill 
was.  I  said,  I  have  dirtied  up  your  house,  and  I  would 
come  this  way  often.  Twenty-five  cents  a  meal  is  a 
common  charge  ;  fifty  cents  for  a  feed  of  oats,  two 
gallons  each  for  a  pair  of  horses  ;  not  so  much  if  staying 
over  night.  Twenty-five  cents  for  a  bed  is  usual.  Nothing 
was  said  about  elections.  I  was  at  Tobin's  after  the 
meeting  at  Alexandria.  I  went  up  there  to  attend  a 
meeting  ;  a  missionary  meeting  ;  an  elder  was  with  me  ; 
it  was  an  independent  meeting  ;  it  was  a  regularly  ap- 
pointed Presbyterian  meeting.  I  was  written  to  go  as  a 
representative  elder.  I  never  asked  Tobin  to  vote  for  me ; 
I  believe  he  did  poll  for  me.  He  was  a  very  old  friend  of 
mine  ;  we  were  raised  as  boys  together,  and  I  had  never 
been  in  his  house  before.  I  believe  I  would  have  given  it 
to  him  if  there  were  no  election  ;  he  was  a  young  man 
beginning  business.  I  was  at  Alexander  Grant's  (Junior) 
house  after  the  Alexandria  meeting ;  I  went  there  to  see  a 
son  of  his  who  was  called  after  me  ;  I  saw  the  child  ;  it 
seemed  three  or  four  years  old.  Grant  was  not  at  home  ; 
I  did  not  ask  for  him.  The  child  could  talk  a  little.  I 
gave  the  child  $10  ;  I  did  it  as  an  acknowledgment.  I 
heard  of  his  being  my  name-child  about  two  years  before. 
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I  had  not  been  in  that  part  of  the  country  but  once  before  ; 
I  live  twenty  miles  off.  I  had  said  when  I  first  heard  the 
child  was  called  after  me,  that  I  would  make  him  a  pre- 
sent as  an  acknowledgment.  I  gave  the  money  to  the 
child  ;  the  mother  said  they  did  not  want  money.  I  said 
it  was  not  for  her,  it  was  for  the  child.  The  child  took 
the  money  ;  I  gave  him  two  $5  bills.  The  mother  knew 
me,  and  shook  hands.  I  said  I  understand  you  have  a 
little  boy  here  of  mine  ;  she  said  there  is  one  called  after 
you.  I  was  not  there  over  ten  minutes.  Intended  to  do 
this  long  before.  I  knew  Grant  four  years  ago  ;  he  was 
a  strong  supporter  of  mine  at  elections.  I  don't  think  I 
had  met  him  since  the  preceding  election.  Our  first 
acquaintance  was  at  that  election.  I  spoke  to  J.  Mc- 
Kenzie  that  I  was  going  to  give  this  ;  this  was  ten  days  or 
a  fortnight  before  I  went  to  Grant's.  I  had  never  called  at 
the  Grant's  before  this.  I  made  no  similar  present  before 
out  of  my  own  connections.  I  have  no  name-child.  I  have 
given  presents  to  those  called  after  me  of  my  relations. 

Mr.  Bethune  contended  that  the  election  was  void,  on 
three  grounds — 1st,  The  treating  at  the  meetings ;  2nd, 
The  gift  to  Grant's  child ;  3rd,  The  payment  of  $10  to 
Tobin.  As  to  the  first  point,  in  England  the  law  was  directed 
against  treating  of  individuals  with  a  view  of  changing 
their  votes,  which  was  a  species  of  bribery,  and  this 
accounted  for  the  use  of  the  words  "  corrupt  treating  "  in 
the  English  Act.  Our  Act  was  directed  at  the  practice  of 
giving  entertainments  at  taverns  to  meetings  of  electors, 
with  the  view  of  promoting  the  election.  Next,  as  to  the 
intention  of  the  candidate  in  treating.  As  was  said  in  an 
English  case,  the  treating  may  not  have  been  done  with 
the  view  of  gaining  the  vote  of  A  or  B,  but  it  was  done 
to  gain  popularity,  and  that  was  sufiicient  to  meet  the 
statute  as  to  promoting  his  election.  If  in  England  this 
was  the  case,  where  a  single  voter  was  in  question  a,  for- 
tiori, must  it  be  followed  here  when  a  larofe  number  of 
electors  were  in  question.  The  meeting  and  the  speeches 
were  intended  to  gain  popularity,  and  the  treating  after- 
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wards  could  have  no  other  object.  ISTo  subject  was  dis- 
cussed but  the  election,  and  the  whole  end  of  the  meetings 
and  treatings  was  the  promotion  of  the  elections.  Here- 
ford case,  21  L.  T.  N.  S.,  121.  There  was  not  an  English  case 
where  corruptly  was  construed  to  mean  mrda  fide ;  it  only 
meant  doing  an  illegal  and  forbidden  action.  Under  the 
statute  of  1871  the  term  "  corrupt  practice"  was  defined  to 
include  "bribery,  undue  influence  and  illegal  and  pro- 
hibited acts." 

[The  Chief  Justice  said,  if  he  had  to  decide  the  case 
merely  on  the  ground  that  the  act  of  treating  was  a  cor- 
rupt practice  because  prohibited  by  the  law,  he  would 
reserve  the  case  for  the  Court  on  account  of  the  conse- 
quences that  Avould  ensue.] 

The  word  corruptly  did  not  occur  in  the  61st  section. 
It  had  been  left  out  advisedly,  and  the  statute  must  be 
read  without  it. 

[The  Chief  Justice.  There  was  nothing  of  course 
immoral  in  treating  apart  from  the  statute.  Even  under 
the  Act  the  candidate  might  treat  as  much  as  he  liked  at 
his  own  house,  and  his  agents  at  their  own  houses.] 

Bribes  were  always  covered  up  in  some  way,  and  especi- 
ally would  the  candidate  be  anxious  to  conceal  his  conduct 
now  that  such  serious  consequences  ensued.  Bribes  were 
always  given  under  the  color  of  some  excuse,  which,  it 
was  supposed,  would  account  for  the  gifts  if  they  were 
called  in  question.  As  to  the  gift  to  the  child  ;  the  money 
went  eventually  to  the  benefit  of  the  parents,  for  it  saved 
them  so  much  of  its  clothing  or  support.  It  was  the  only 
instance  in  which  Mr.  Craig  had  made  such  a  gift,  and  it 
had  been  talked  over  just  before  the  elections.  It  was  a 
plain  case  of  bribery  with  a  view  of  influencing  the  vote. 
If  this  was  held  to  be  an  innocent  gift,  there  was  nothing  to 
prevent  gifts  to  all  the  children  in  Glengarry  next  election. 

[The  Chief  Justice. — It  would  be  diflerent  if  two  or 
three  cases  had  been  proved  against  Mr.  Craig.] 

As  to  Tobin's  case,  sub-sec.  6,  sec.  67,  of  the  Election 
Act,  allowed  the  candidate  to  pay  expenses,  but  it  was 
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carefully  limited  to  "actual"  expenses.  Here,  the  real  ex-  / 
penses  were  about  three  dollars  ;  and  ten  dollars  was 
given.  And  it  had  been  said  that  the  seven  dollars  was 
not  for  treating,  though  treating  privately  under  our 
statutes  was  legal  enough,  except  as  evidence  of  a  cor- 
rupt bargain.  It  was  given,  no  doubt,  with  a  view  of 
conciliating  the  publican.  He  was  not  in  need  of  charity,, 
or  else  the  fact  of  being  an  old  neighbor  might  have 
divested  the  act  of  its  corrupt  appearance.  The  fact  that 
he  gave  $5  at  night,  when  only  75  cents  were  due,  and 
followed  it  up  with  a  second  $.5  next  day,  when  little  more 
was  due,  made  the  case  worse.  Suppose  it  had  only  been 
shoAvn  that  he  gave  him  $7,  and  that  Tobin  voted,  the  in- 
ference would  have  been  that  it  was  a  bribe,  and  he  submitted 
that  the  explanation  given  did  not  rebut  that  inference. 

Mr.  Maclennan  on  the  same  side. — ^As  to  Tobin's  case,  he 
pointed  out  that  if  the  plea  of  old  acquaintanceship  with 
Tobin  was  to  prevail  Mr.  Craig  might  bribe  all  Glengarry 
next  election,  for  they  would  all  be  pretty  well  known  to 
him  then.  The  excuse  was  of  the  most  flimsy  character^ 
As  to  the  payment  to  Grant's  child,  the  gift  was  not  of  a 
character  suitable  for  a  child,  and  was  not  given  so  as  to 
provide  for  its  amusement  or  benefit;  the  money  was  given 
in  the  shape  of  two  $5  bills,  and  unless  taken  from  the 
child  would  be  torn  up  in  five  minutes,  and  not  for  th& 
benefit  of  the  child  so  much  as  for  the  parents.  If  it  had 
been  intended  for  the  child's  amusement  it  should  have 
taken  the  shape  of  a  toy,  and  if  for  his  benefit  some  in- 
structions would  have  been  left  about  it.  As  to  the  treat- 
ing, it  was  part  and  parcel  of  the  meeting,  and  was  intended 
to  promote  the  election.  It  was  given  not  to  his  personal 
friends  but  to  the  general  body  of  voters  at  the  meeting. 
Hereford  case,  21  L.  T.  N.  S.,  120 ;  Limerick  case,  1  O'M.  & 
H.,  260. 

Mr.  Cameron  denied  that  the  term  corrupt  could  mean, 
everything  illegal  or  prohibited  by  the  Election  Act.  If 
so,  then  an  election  would  be  voided  for  infraction  of  the 
2nd  section  (which  declared  who  should  not  vote),  3rd 
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section,  14th  section  (as  to  who  are  to  be  returning 
officers),  15th  section  (as  to  poll  clerks),  23rd  section  (as 
to  no  show  of  hands),  27th  (as  to  voting  in  more  than  one 
place),  46th  (as  to  personation  of  voters),  and  the  59th, 
60th,  61st,  62nd,  63rd,  64th,  66th,  all  of  which  prohibit 
something  or  another.  If  this  view  prevailed,  the  wearing 
a  shamrock  or  an  orange  lily,  or  a  bright  necktie,  or  the 
candidate's  wife  wearing  a  party  colored  scarf,  or  carrying 
a  fowling-piece  within  two  miles  of  a  polling  place,  might 
void  an  election.  The  only  illegal  and  prohibited  actsj 
included  as  corrupt,  Avere  those  in  the  67th  and  subse- 
quent sections,  such  as  carrying  voters,  &c.  The  wider 
intention  could  not  have  been  meant  by  the  Legislature? 
and  if  it  had  they  had  not  so  expressed  it.  He  contended, 
further,  that  the  treatino-  was  not  connected  with  the 
sitting  member.  He  was  not  a  candidate  when  either  acts 
of  treating  was  committed.  In  England,  acts  done  before 
the  person  became  an  actual  candidate  affected  him ;  here  a 
candidate  meant  not  only  a  person  elected,  but  one  who  had 
been  nominated,  or  who  had  declared  his  intention  to  be- 
come a  candidate.  The  evidence  of  the  sitting  member  was 
strongly  in  his  own  favor.  The  petitioners  showed  the  de- 
j)endence  they  placed  in  the  respondent's  evidence  by  call- 
ing no  one  to  contradict  him.  His  only  object  in  calling 
those  meetings  was  to  give  explanation  as  to  his  past 
conduct.  He  urged  that  entertainment  did  not  mean  a 
mere  drink.  In  the  61st  section  the  words  entertainment 
and  drink  are  contrasted,  and  a  distinction  is  made.  Treat- 
ing was  not  mentioned  in  the  statutes,  and  the  Court  or 
Judges  should  not  interpolate  it.  The  respondent  had 
said  that  he  had  no  view  of  influencing  the  election  when 
he  treated,  and  that  stood  uncontradicted. 

[The  Chief  Justice  said  he  had  more  difficulty  about 
the  Tobin  case  than  about  the  name-child's  case.] 

Mr.  Craig's  conduct  had  been  injudicious. 

[The  Chief  Justice. — "  And  highly  dangerous."] 

After  a  short  adjournment,  the  following  judgment  was 
delivered  : 
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Hagarty,  C.  J. — At  the  close  of  the  evidence  the  peti- 
tioners' counsel  reduced  their  objections  to  three  matters  : 
First,  the  entertainment  at  the  meetings  ;  second,  the  ten 
dollar  gift  to  the  child ;  third,  the  ten  dollars  to  Tobin. 
As  to  furnishing  entertainment  to  the  meeting  of  the 
electors,  under  the  61st  section  of  the  Act  of  1868, 1  should 
have  little  doubt  in  deciding  that  the  only  consequences 
under  that  statute  should  have  been  the  penalty  of  $100 
provided  by  section  65.  (a)  The  late  Act, however,  has  raised 
a  question  as  to  whether  this  comes  under  the  head  of  a 
corrupt  practice  as  an  illegal  and  prohibited  act  in  refer- 
ence to  elections.  If  it  comes  under  that  description,  it 
not  only  voids  the  election,  but  renders  the  candidate 
liable  to  the  grievous  personal  disabilities  set  forth  in  the 
Act,  for  a  period  of  eight  years.  If  the  case  before  me 
turned  upon  the  naked  question,  whether  the  matter  pro- 
hibited by  clause  61  was  under  the  present  law  a  cor- 
rupt practice,  with  all  its  heavy  consequences,  I  should 
reserve  the  legal  point  for  the  consideration  of  the  Court ; 
but  for  the  purposes  of  this  case  I  shall  treat  it  as  such, 
subject  to  this  modification,  that  I  think  by  all  fair  rules 
of  statute  construction  I  am  bound  to  hold  that  the  evi- 
dence must  satisfy  me  that  what  was  done  was  done 
corruptly.  When  the  statute  says  the  candidate  shall  not 
do  a  thing  with  intent  to  promote  his  election,  I  think  it 
must  mean  something  beyond  the  literal  meaning  of  the 
words.  If  he  contemplates  being  a  candidate,  every  step 
he  takes,  the  issuing  of  hand-bills ;  canvassing  of  electors ; 
the  mere  act  of  travelling  to  any  given  point ;  of  paying 
for  a  conveyance  for  such  purpose ;  these  and  a  hundred 
other  things  may  literally  be  said  to  be  with  intent  to 
promote  his  election.  When,  therefore,  a  charge  like  the 
present  is  made,  I  think  the  evidence  must  satisfy  the 
Judge,  beyond  reasonable  doubt,  that  the  giving  of  the 

(ft)  The  clauses  relating  to  Treating,  here  commented  upon  by  the  learned  Chief 
Justice,  were  materially  altered  by  subsequent  legislation.  In  section  61,  the  words  "  with 
intent  to  promote  his  election,"  and  "  with  intent  to  promote  the  election  of  any  such 
candidate,"  were  struck  out ;  and  the  furnishing  of  drink  or  other  entertainment  to  any 
meeting  of  electors  assembled  for  the  purpose  of  promoting  an  election,  was  made  a 
corrupt  practice,  by  36  Vict.,  c.  2,  s.  2  ;  now  R.  S.  0.,  c.  10,  s.  151.  See  West  Wellington, 
1875,  post. 


16 


PROVINCIAL  ELECTIONS. 


entertainment  was  intended  directly  to  influence  the  elec- 
tion, and  to  produce  an  effect  upon  the  electors.  If  not  so, 
why  were  the  words  introduced  ?  They  are  quite  useless 
if  it  was  intended  to  prohibit  the  mere  giving  of  an  enter- 
tainment to  a  meeting  of  electors,  absolutely  without 
reference  to  the  giver's  intention  and  design  in  the  act  of 
giving.  If  the  Legislature  make  it  a  corrupt  practice  to 
give  entertainment  with  intent  to  promote  his  election,  it 
must  in  my  judgment  compel  a  decision  that  the  intent 
to  promote  must  be  a  corrupt  intent  in  the  legal  sense  of 
the  term  as  hereinafter  explained.  I  am  dealing  with  the 
statute  avowedly  in  its  preamble  aimed  at  corrupt  prac- 
tices, Avhich  Act  at  the  same  time  pointedly  omits  all 
mention  of  treating  from  its  language.  Whenever,  there- 
fore, the  act  prohibited  is  not  in  its  very  nature  neces- 
sarily corrupt,  such  as  bribery,  I  feel  an  almost  insuperab^.e 
difficulty  in  holding  it  to  be  a  corrupt  practice,  involving 
such  momentous  consequences,  unless  it  be  done  corruptly. 
In  the  statutable  sense  of  that  term,  what  is  the  meaning 
of  "corrupt?"  In  the  Bewdleij  case  (1  O'M.  and  H.,  19), 
Blackburn,  J.,  says,  "  corrupt "  means  "with  the  object 
and  intention  of  doing  what  the  Legislature  plainly  means 
to  forbid."  In  the  Hereford  case  {Ihicl.  195),  the  same 
learned  Judge  says,  that  corrupt  treating  means,  "  with  a. 
motive  or  intention,  by  means  of  it  to  produce  an  effect 
upon  the  election."  In  the  Liekfield  case  (Ibid.  25),  Willes,  J., 
says,  treating  is  forbidden  "  wherever  it  is  resorted  to  for 
the  purpose  of  pampering  people's  appetites,  and  thereby 
inducing  electors  either  to  vote  or  to  abstain  from  voting 
otherwise  than  they  would  have  done  if  their  palates  had 
not  been  tickled  by  eating  and  drinking,  supplied  by  the 
candidates."  Again  he  speaks  of  treating  "  as  a  means  of 
beino'  elected  ....  in  order  to  influence  voters." 
And  so  in  the  Tanuvorth  case  {Ibid.  83),  the  same  learned 
Judge  suggests  cases  where  treating  may  well  be  con- 
sidered and  held  corrupt,  and  he  says  it  is  always  a  ques- 
tion of  intention — an  intention  to  produce  that  effect 
which  the  Legislature  meant  to  forbid.    See  also  the 
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Wallingford  case  (Ibid.  57),  and  the  facts  there  held  to 
shew  corrupt  intention.  In  the  Coventry  case  (Ihid.  106), 
the  same  Judge  says,  "  when  eating  and  drinking 
takes  the  form  of  enticing  people,  for  the  purpose  of 
inducing  them  to  change  their  minds  and  vote  for  the 
party  to  which  they  do  not  belong,  then  it  becomes  cor- 
rupt." In  the  Bradford  case  {Ibid.  37),  Baron  Martin 
defines  "  corruptly "  thus  :  "  I  am  satisfied  it  means  a 
thing  done  with  an  evil  mind  and  intention.  Unless  there 
is  an  evil  mind  and  intention  accompanying  the  act  it  is 
not  done  corruptly.  It  means  an  act  done  by  a  man 
knowing  that  he  is  doino^  what  is  wrono^,  and  doino^  it 
with  an  evil  object.  There  must  be  an  evil  motive  in  it, 
and  it  must  be  done  in  order  to  be  elected."  In  the  case 
last  mentioned,  it  was  not  done  in  order  to  be  elected, 
because  it  was  known  how  all  the  men  would  vote.  They 
were  there  because  they  were  voters  pledged  to  support 
respondent.  It  is  therefore  idle  to  suppose  the  meat  and 
drink  were  given  to  induce  them  to  vote.  In  the  Staley- 
bridge  case  {Ibid.  73),  Willes,  J.,  says  "  that  it  must  be 
done  to  influence  the  election  by. the  giving  of  meat  and 
drink.  The  question  whether  or  no  there  is  a  corrupt 
giving  of  meat  or  drink  must,  like  every  other  question 
of  intention,  depend  upon  what  was  done,  and  in  a  great 
measure  the  extent  to  which  it  was  done,  the  manner  and 
way :  and  therefore  it  is  a  question  which  must  always 
be  more  or  less  a  question  of  fact."  All  these  remarks  are 
made  under  a  statute  speaking  of  corrupt  treating  in 
order  to  be  elected,  or  for  the  purpose  of  corruptly  in- 
fluencing persons  to  vote  or  refrain  from  voting.  I  may 
also  refer  to  the  very  striking  remarks  of  Willes,  J.,  in  the 
Bodmin  case  {Ibid.  124?),  where  he  says  the  Judge  must 
satisfy  his  mind  whether  that  which  was  done  was  really 
done  in  so  unusual  and  suspicious  a  way  that  he  ought  to 
impute  to  the  person  who  has  done  it  a  criminal  intention 
in  doirio'  it,  or  whether  the  circumstances  are  such  that  it 
may  fairly  be  imputed  to  the  man's  sincerity,  or  his  pro- 
fusion, or  his  desire  to  express  his  good  will  to  those  who 
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honestly  help  his  cause  without  resortini^  to  the  illegal 
mode  of  attracting  voters  by  means  of  an  appeal  to  their 
appetites.  On  both  the  occasions  when  entertainment 
was  given,  the  respondent,  according  to  his  uncontradicted 
evidence,  was  still  undecided  as  to  his  becoQiing  a  candi- 
date. When  the  meetings  broke  up  he  olfers,  and  does 
treat  all  persons  there.  The  amount  expended  Avas,  on  the 
first  occasion,  $5  ;  on  the  second,  $12.  I  feel  bound  to 
say  that  the  evidence  given  by  the  respondent  seemed 
given  with  great  candor,  and  favorably  impressed  me 
as  to  its  truth,  and  I  feel  wholly  unable  to  draw  from  it 
any  honest  belief  that  he  provided  this  entertainment, 
consisting  apparently  of  a  glass  of  liquor  all  round,  with 
an  idea  that  he  was  thereby  seeking  to  influence  the 
election,  or  promote  his  election  in  any  of  the  senses 
referred  to  in  the  cases.  He  was  unaware  of  the  state  of 
the  law  on  this  subject,  as  he  says.  He  is  not  to  be 
excused  on  the  ground  of  his  ignorance  ;  but  the  fact  (his 
ignorance)  is  not  wholly  unimportant  as  bearing  on  the 
common  custom  of  the  country — too  common,  as  it  unfor- 
tunately is — of  making  all  friendly  meetings  the  occasion 
or  the  excuse  of  a  drink  or  treat.  The  strong  im[)ressi()n 
on  my  mind,  and  I  think  it  would  be  the  impression  of 
any  honest  jury,  is  that  the  treats  in  (juestion  were  just 
given  in  the  common  course  of  things,  as  following  a 
common  custom.  In  the  appropriate  language  ah-eady 
cited,  the  Judge  must  satisfy  himself  whether  that  which 
was  done,  was  really  done  in  so  unusual  and  suspicious 
a  way  that  he  ought  to  impute  to  the  person  a  criminal 
intention  in  doing  it. 

On  the  second  head  tlie  petitionei-s'  counsel  liave  rested 
their  case  wholly  on  the  respondent's  evidence,  and  I  am 
asked  to  infer  from  it  the  existence  of  a  corrupt  intention 
to  bribe.  While  telling  us  of  his  giving  this  money* 
he  also  swears  that  it  was  simply  in  pursuance  of  a 
declared  purpose  of  his,  avowed  two  years  before.  There 
being  nothing  very  extraordinary  in  the  presentation  of 
$10  to  a  god-child  or  name-child,  either  in  the  fact  or 
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the  amount  of  tlje  gift,  I  do  not  feel  at  liberty  to  refuse 
to  believe  that  part  of  his  evidence  which  proves  his 
innocence,  and  to  accept  as  conclusive  the  existence  of  a 
motive  which  he  expressly  disclaims. 

Thirdly,  as  to  $10  to  Tobin,  I  think  it  was  an  act  of 
singular  imprudence  under  the  circumstances  ;  of  this  I 
have  no  doubt.  BuTi  am  not  so  clear  as  to  its  being  corrupt 
and  criminal.  The  explanation  given  by  respondent  is, 
that  Tobin  was  a  very  old  friend,  brought  up  as  a  boy 
with  him,  a  young  man  recently  started  in  business,  and 
he  (resjDondent)  had  never  been  in  his  house  before  ;  and 
as  he  had  dirtied  the  house  much,  in  paying  for  his 
actual  expenses,  which  Mr.  Bethune  says  could  not  exceed 
three  dollars,  he  thought  it  right  to  pay  him  as  it  were  a 
compliment  on  his  first  visit,  and  he  said  he  would  have 
done  the  same  thing  if  it  had  not  been  election  time.  Had 
I  found  respondent  generally  resorting  to  such  a  course  in 
his  canvass,  and  making  payments  to  innkeepers  and 
others  ■  largely  in  excess  of  the  measure  of  fair  remune- 
ration, or  even  had  there  been  proof  of  several  such 
instances,  I  think  I  should  have  found  great  difficulty  in 
accepting  the  explanation.  In  this  isolated  case,  in  an 
•election  contest  singularly  and  exceptionally  free  from 
any  profuse  expenditure,  conducted,  in  fact,  upon  the  most 
economical  principles,  with  no  personal  canvass  or  color- 
able employment  of  agents,  I  find  it  still  harder  to  refuse 
to  accept  the  innocent  interpretation.  The  election  for 
Glengarry  is  shown  not  to  have  cost  the  successful  candi- 
date over  $100  for  every  expense.  I  only  refer  to  this 
fact  as  in  some  way  rebutting  the  imputation  of  any 
general  design  of  carrying  the  election  by  corrupt  means. 
Had  the  evidence  been  at  all  evenly  balanced,  I  should 
have  been  placed  in  the  most  painful  position  of  deciding 
in  a  quasi-criminal  case,  without  the  aid  of  a  jury,  a  point 
involving  such  grievous  results  to  a  candidate.  Such 
position  is  well  described  in  a  late  English  case,  Sicve/is  v. 
Tillett,  L.  K,  6,  C.  P.,  147,  where  the  Judge  says:  "  I  cannot 
imagine  to  myself  a  jurisdiction  more  painful  or  more 
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responsible  than  that  of  a  Judge  deciding,  without  the 
assistance  of  a  jury,  that  a  candidate  has  been  personally 
guilty  of  so  ^Tievous  an  offence."  I  have  to  accept  the 
heavy  responsibility  imposed  upon  me  to  decide  on  a 
man's  motives  and  intentions ;  in  the  words  of  the  last  case 
cited,  "  with  all  the  questions  that  must  operate  on  the 
mind  of  a  Judge  not  assisted  by  a  jury  in  pronouncing 
alone,  and  without  appeal,  in  a  criminal  case,  and  to 
make  the  candidate  subject  to  the  grievous  disabilities 
imposed  in  respect  of  his  future  status,  both  parliamentary 
and  otherwise." 

I  think  the  giving  of  refreshments  to  public  meetings 
a  most  unsafe  and  dangerous  proceeding  on  the  part  of 
the  candidate.  He  is  always  exposed  to  imputations  on 
his  integrity,  and  to  a  possible  adverse  decision  on  a 
judicial  inquiry.  I  reserve  to  myself  to  decide  whenever 
occasion  may  require  the  broader  question  suggested  on 
the  construction  of  our  statutes.  My  decision  rests  on  a 
construction  possibly  more  favorable  to  the  petitioners' 
view  of  the  laAv  than  may  be  hereafter  adopted.  Acting, 
as  I  am  satisfied  any  jury  desirous  to  act  honestly  would 
act  on  the  facts  in  evidence,  I  acquit  the  respondent  of  the 
charges  ad^^anced  against  him.  To  mark,  however,  my 
sense  of  the  unwise  and  imprudent  matters  that  have 
most  probably  given  rise  to  this  petition.  I  direct  that 
one-half  of  the  gross  amount  of  respondent's  costs  taxable 
against  petitioners  be  disallowed,  and  that  petitioners  pay 
the  other  half  to  the  respondent. 

(5  Journal  Lcgis.  Assem.,  1871-2,  p.  6.) 
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Before  Chief  Justice  Richards. 

Cornwall,  mh  to  17th  June,  and  12th  September,  1871. 

James  Bethune,  Petitioner,  v.  William  Colquhoun, 
Respondent. 

Petition — Practice  ~  Writ  of  Election — Scrutiny  -—Qualification  —  Mistake 
in  entry  of  voter  on  the  Roll — Right  to  Vote- — Value  of  Property — 
.  Amendment — Aliens. 

Held,  1. — That  the  writ  of  Election  and  Return  need  not  be  produced  or 
proved  before  any  evidence  of  the  election  is  given. 

2.  — On  a  scrutiny  the  practice  is  for  the  person  in  a  minority  to  first  place 
himself  in  a  majority,  and  then  for  the  person  thus  placed  in  a  mi- 
nority to  strike  off  his  opponent's  votes. 

3.  — The  name  of  the  voter  being  on  the  poll-book  is  primi  facie  evidence  li 
of  his  right  to  vote.  The  party  attacking  the  vote  may  either  call  the  \ 
voter,  or  offer  any  other  evidence  he  has  on  the  subject. 

4.  — A  voter  being  duly  qualified  in  other  respects,  and  having  his  name  on  \ 
the  roll  and  list,  but  by  mistake  entered  as  tenant  instead  of  owner  || 
or  occupant,  or  vice  versa :  Held,  not  disfranchised  merely  because  his  < 
name  was  entered  under  one  head  instead  of  another. 

5.  — The  only  question  as  to  the  qualification  of  a  voter  settled  by  the 
Court  of  Revision  under  the  Assessment  Act,  is  the  one  of  value. — 
George  N.  Stewart's  vote. 

6.  — Where  father  and  son  live  together  on  the  father's  farm,  and  the 
father  is  in  fact  the  principal  to  whom  money  is  paid,  and  who  dis- 
tributes it  as  he  thinks  proper,  and  the  son  has  no  agreement  binding 
on  the  father  to  compel  him  to  give  the  son  a  share  of  the  proceeds 
of  the  farm,  or  to  cultivate  a  share  of  the  land,  but  merely  receives 
what  the  father's  sense  of  justice  dictates  :  Held,  the  son  has  no  vote. 
—  Wm.  P.  Eamon's  vote. 

7.  — In  a  milling  business  where  the  agreement  between  the  father  and 
the  son  was,  that  if  the  son  would  take  charge  of  the  mill,  and  manage 
the  business,  he  should  have  a  share  of  the  profits,  and  the  son,  in  fact, 
solely  managed  the  business,  keeping  possession  of  the  mill,  and  apply- 
ing a  portion  of  the  proceeds  to  his  own  use  :  Held,  that  the  son  had 
such  an  interest  in  the  business,  and,  while  the  business  lasted,  such 
an  interest  in  the  land,  as  entitled  him  to  vote.  — Robert  Bullock's  vote. 

8.  — Where  a  certain  occupancy  was  proved  on  the  part  of  the  son  dis- 
tinct from  that  of  the  father,  but  no  agreement  to  entitle  the  son  to  a 
share  of  the  profits,  and  the  son  merely  worked  with  the  rest  of  the 
family  for  their  common  benefit  :  Held,  that  although  the  son  was  not 
merely  assessed  for  the  real  but  the  personal  property  on  the  p^ace 
(his  title  to  the  latter  being  on  the  same  footing  as  the  former),  he  was 
not  entitled  to  vote. — John  Raney's  vote. 

9.  — Where  the  objection  taken  was,  that  the  voter  was  not  at  the  time 
of  the  final  revision  of  the  Assessment  Roll  the  bond  fide  owner  occu- 
pant or  tenant  of  the  property  in  respect  of  which  he  voted  ;  and  the 
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evidence  shewed  a  joint  occupancy  on  the  part  of  the  voter  and  his 
father  on  land  rated  at  $240  :  Held,  that  the  notice  given  did  not  point 
to  the  objection  that  if  the  pai'ties  were  joint  occupants  they  were 
insufficiently  rated,  and  as  the  objection  to  the  vote  was,  not  properly 
taken,  the  vote  was  held  good. — Oicen  Baker\^  vote. 

[The  learned  C.  J.  intimated  that  if  the  objection  had  been  properly 
taken,  or  if  the  counsel  for  petitioner  (whose  interest  it  was  to  sustain 
the  vote)  had  stated  that  he  was  not  prejudiced  by  the  form  of  the 
objection,  he  would  have  held  the  vote  bad.  See  as  to  this  judgment, 
the  case  of  Duncan  Cah"y,  post.] 

10.  — Where  the  father  had  made  a  will  in  his  son's  favor,  aad  told  the 
son  if  he  would  work  the  place  and  support  the  family  he  would  give 
it  to  him,  and  the  entire  management  remained  in  ti)e  son's  hands  from 
that  time,  the  property  being  assessed  in  both  names — the  profits  to 
be  ajiplied  to  pay  tlie  debt  due  on  the  place  :  Held,  that  as  the  under- 
standing was  that  the  son  worked  the  place  for  the  support  of  the 
family,  and  beyond  that  for  the  benefit  of  the  estate,  which  he  expected 
to  possess  under  his  father's  will,  and  that  he  did  not  hold  immediately 
to  his  own  use  and  benefit,  and  was  not  entitled  to  vote. — Joshua 
Weort's  cote. 

11.  — Where  the  voter  had  only  received  a  deed  of  the  property  on  which 
he  voted  on  the  16th  August,  187<»,  but  previous  to  that  date  had  been 
assessed  for  and  paid  taxes  on  the  place,  but  had  not  owned  it  :  Held, 
that  not  possessing  the  (qualification  at  the  time  he  was  assessed,  or  at 
the  filial  revision  of  the  roll,  he  was  not  entitled  to  vote. — Duncan 
G alley's  vote. 

A  question  being  raised  in  this  case  as  to  the  sufficiency  of  the  notice 
of  ol)jection  that  the  voter  was  not  actually  and  honi  Jide  the  owner, 
tenant  or  occupant  of  real  property  within  the  meaning  of  Sec.  5  of  the 
Election  Law  of  1868,  the  learned  C.  J.  remarked,  "The  respondent's 
counsel  does  not  say  that  he  is  prejudiced  l)y  the  way  in  which  the 
objection  is  taken  ;  if  he  had,  T  would  postpone  the  consideration  of 
the  case.  It  is  objected  that  tlie  case  of  Owen  Baker  should  be  subject 
to  the  same  rule,  and  if  the  (juestion  had  l)een  presented  to  me  in  that 
view,  I  think  I -should  have  felt  at  liberty  to  go  into  the  case,  giving 
time  to  the  petitioner  to  make  further  inquiries,  if  bethought  proper." 
The  particulars  would  thereupon  have  been  amended. 

12.  — Where  the  voter  had  been  originally,  before  1865  or  1866,  put  upon 
the  Assessment  Koll  merely  to  give  him  a  vote,  but  by  a  subsequent 
arrangement  with  his  father,  matle  in  [.'-65  or  1866,  he  was  to  support 
the  father,  and  apply  the  rest  of  the  proceeds  to  his  own  support  : 
Held,  that  if  he  had  been  put  on  originally  merely  for  the  pxirpose  of 
giving  a  vote,  and  that  was  the  vote  questioned,  it  would  have  been 
bad,  but  being  continued  several  years  after  he  really  became  the 
occupant  for  his  own  benefit,  he  was  entitled  to  vote,  thougli  originally 
the  assessment  began  in  his  name  merely  to  qualify  him. — Benjamin 
G'oi-r's  rofc. 

13.  AMiere  tlie  voter  was  the  equitable  owner,  the  deed  being  taken  in 
the  father's  name  but  the  son  furnishing  the  money,  the  father  in 
occupation  with  the  assent  of  his  son,  antl  the  proceeds  not  divided  : 
Held ,  that  beins  the  equitable  owner,  notwithstanding  the  deed  to  the 
father,  he  had  the  right  to  vote.  Held,  also,  that  being  rated  as  tenant 
instead  of  OMTier  did  not  affect  his  vote. — Donald  Blair\s  vote. 

14.  — Where  the  voter  and  his  son  leased  certain  property,  and  the  lease 
was  drawn  in  the  son  s  name  alone,  and  when  the  crops  were  reaped 
the  son  claimed  they  belonged  to  him  solely,  the  voter  owning  other 
property,  but  being  assessed  for  this  only  and  voting  on  it  :  Held,  that 
although  he  was  on  the  roll  and  had  the  necessary  qualification,  but 
not  assessed  for  it,  he  was  not  entitled  to  vote. — Samuel  HilV.s  vote. 
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15.  - — Where  the  voter  was  the  tenant  of  certain  property  belonging  to  his 
father-in-law,  and  before  the  expiration  of  his  tenancy  the  father-in- 
law,  with  the  consent  of  the  voter  (the  latter  b  hng  a  witness  to  the 
lease),  leased  the  property  to  another,  the  voter's  lease  not  expiring 
until  November,  and  the  new  lease  being  made  on  the  28th  March,, 
1870  :  Held,  that  after  the  surrender  by  the  lease  to  which  he  was  a, 
subscribing  witness,  he  ceased  to  be  a  tenant  on  the  28th  of  March, 
1870,  and  that  to  entitle  hiai  to  vote  he  must  have  the  qualification  at 
the  time  of  the  final  revision  of  the  assessment  roll,  though  not  neces- 
sarily at  tlie  time  he  voted,  so  long  as  he  was  still  a  resident  of  the 
electoral  division. — Joshua  Rupsrt^s  vote. 

16.  — Where  a  verbal  agreement  was  made  between  the  voter  and  his 
\        father  in  January,  1870,  and  on  this  agreement  the  voter  from  that 

tizne  had  exercised  control,  and  took  the  proceeds  to  his  own  use, 
although  the  deed  was  noc  executed  until  September  following  :  Held, 
entitled  to  vote. —  Wm.  J.  Gollinjsr's  vote. 

17.  — Where  the  voter  was  born  in  the  United  States,  his  parents  being  !i 
British-boi-n  subjects,  his  father  and  grandfather  being  U.  E.  Loyalists 
and  the  voter  residing  nearly  all  his  life  in  Canada  :  Held,  entitled  to 
vote. —  Wrn.  Place's  vote. 

Special  report,  and  observations  on  making  the  revised  lists  of  voters  final 
except  as  to  matters  subsequent  to  the  revision. 

The  petition  contained  charges  as  to  illegal  votes,  and 
claimed  the  seat  on  a  scrutiny  for  the  defeated  candidate, 
James  Bethune.  The  vote  was  :  For  respondent,  705  ;  for 
James  Bethune,  700  ;  majority  for  respondent,  5. 

Mr.  11.  A.  Harrison,  Q.  C,  and  the  Petitioner  in  person 
appeared  for  the  petitioner. 

Mr.  J.  HiUijard  Cameron,  Q.  C,  and  Mr.  D.  B.  McLennan 
for  the  respondent. 

Mr.  Harrison  in  opening  the  case  for  the  petitioner, 
stated  that  he  intended  going  into  the  question  of  scrutiny 
first,  and  j^roposed  to  follow  the  practice  of  the  English 
cases,  viz :  for  the  person  in  a  minority  to  first  place 
liimself  in  a  majority,  then  the  person  thus  placed  in  a 
minority  to  strike  off  his  opponent's  votes. 

Richards,  C.  J.  — We  had  better  follow  the  same 
practice  here. 

Mr.  Cameron  took  the  objection,  that  the  writ  of  elec- 
tion was  necessary  before  any  evidence  of  the  election 
could  be  given,  and  that  the  writ  and  return  should  be 
produced. 

^lr.  Harrison  replied,  and  cited  the  Coventry  case,  20 
L.  T.  N.  S.  406,  where  WilleS;  J.,  was  reported  to  have 
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said,  "  I  shall  not  require  the  election  to  be  proved  in  any 
of  these  cases.  The  poll  books  are  here,  and  they  tell  me 
an  election  was  held." 

Richards,  C.  J.  —  I  consider  the  proceedings  some- 
what analogous  to  an  interpleader  issue.  The  matter  is 
sent  down  here  now  to  be  tried,  and  it  seems  to  me  that 
after  a  petition  has  been  presented  asserting  an  election 
and  return,  and  parties  have  appeared  demanding  particu- 
lars, &c.,  and  have  themselves  made  recriminatory  charges, 
and  delivered  lists  of  votes  objected  to,  it  would  be  very 
inconsistent  now  to  assume  that  there  had  not  been  an 
election  and  return.  If  it  were  so,  we  should  probably 
have  had  an  appeal  long  ere  this  showing  that  fact.  I 
think  the  dictum  of  Willes,  J.,  in  the  Coventry  case  reason- 
able, and  it  ought  to  be  followed. 

M7\  Harrison  then  urged  that  the  respondent  should 
first  dispose  of  the  recriminatory  charges  of  bribery. 

Mr.  Cameron  stated  that  as  to  the  recriminatory  charges, 
there  were  only  three  which  affected  the  petitioner's 
status  under  the  statute,  and  as  to  them,  he  was  not 
prepared  to  go  on ;  as  to  the  others,  that  they  did  not 
charge  personal  knowledge  of  the  corrupt  practices  by  the 
petitioner,  and  in  his  opinion  there  must  be  personal 
participation  in  the  corrupt  practice  by  tlie  petitioner  to 
disqualify  him. 

Richards,  C.  J. — I  do  not  think  he  ought  to  be  com- 
pelled to  go  on  with  the  first  three  now. 

Mr.  Harrison  contended  that  the  onus  of  proving  a 
qualification  was  thrown  on  the  voter,  or  on  the  party  who 
wishes  to  sustain  the  vote. 

Richards,  C.  J., — I  think  tlie  voter  being  on  the  poll 
[book  is  prima  facie  evidence  of  his  right  to  vote.  If 
I  the  party  objecting  to  it  resolves  to  attack  it,  he  may  call 
Ithe  voter  if  he  please,  or  give  any  other  evidence  he  has 
on  the  subject. 
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Counsel  on  both  sides  then  requested  the  ruling  of  the 
Court  on  the  question  of  a  voter,  properly  qualified,  but 
who  by  mistake  was  entered  on  the  roll  as  tenant,  instead 
of  owner  or  occupant. 

Richards,  C.  J. — The  rota  Judges  have  determined 
to  hold  that  when  a  voter  is  duly  qualified  in  other  re- 
spects, and  his  name  is  on  the  roll  and  list,  but  is  by  mis- 
take entered  as  tenant,  instead  of  owner  or  occupant,  or 
vice  versa,  he,  really  having  the  qualification,  is  not  dis- 
franchised, merely  because  his  name  is  entered  under  one 
•of  the  heads,  instead  of  under  another. 

The  petitioner  then  proceeded  with  the  scrutiny : 

GEORGE  N.  STEWART'S  VOTE. 
Gilbert  Steioart  was  called  on  the  vote  of  George  N. 
^Stewart.  It  appeared  by  the  evidence  that  the  witness 
was  the  owner  of  Lot  6,  in  the  Township  of  Osnabruck, 
and  4  or  5  acres  of  Lot  7,  for  the  latter  of  which  George 
N.,  his  son,  the  voter,  was  assessed.  The  son  had  been 
assessed  on  this  for  3  or  4  years.  The  taxes  were  paid  the 
■same  as  the  rest  of  the  taxes  on  the  place.  The  son  had 
no  more  interest  in  these  4  or  5  acres  than  in  the  rest  of 
the  farm.  He  was  accustomed  to  use  what  he  required  for 
necessaries,  clothing,  &c.,  but  did  not  own  anything  as  of 
right  on  the  farm. 

Mr.  Cameron  contended  that  under  the  Assessment 
Law,  the  voters'  list  is  final  as  to  qualification,  and  cited 
32  Vic.  c.  21,  s.  7,  subs.  10. 

Richards,  C.  J. — The  rota  Judges  have  had  this  ques- 
tion' under  consideration,  and  have  arrived  at  the  con- 
clusion that  under  the  statute  the  only  question  of  quali- 
fication which  was  considered  as  settled  by  the  Court  of 
Revision,  was  the  one  of  value.  The  others  are  open  for 
investigation  on  a  scrutiny.    Vote  bad. 

WILLIAM  P.  EAMON's  VOTE.. 

Joseph  Eamon  called  on  the  vote  of  Wm.  P.  Eamon  : 
1  live  in  Osnabruck.  I  live  on  the  East  \  of  7  and 
West  J  of  6  in  that  concession.    I  have  lived  there  about 
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23  years.  I  own  the  land.  Wm.  P.  Eamon  is  my  son.  We 
have  possession.  He  lives  in  the  same  house  with  me,  a. 
member  of  the  family.  He  makes  his  living  oft'  it.  I  gave 
him  a  privilege  of  half  what  we  raise — the  bargain  is. 
verbal.  It  has  been  going  on  that  way  for  some  years. 
There  was  no  bargain  in  particular  made  about  it.  Never 
made  division  of  the  crop,  except  when  sold.  I  gave  him 
more  than  half  of  it.  There  never  was  any  bargain  made 
between  us:  He  is  the  only  son  I  have.  I  expect  him  to 
have  the  place  after  I  die.  He  has  a  family.  There  is  no 
distinct  share  agreed  on  between  us.  He,  when  the  grain 
is  sold,  gets  better  than  half  of  the  money.  I  give  it  to 
him,  because  he  does  more  than  half  the  work.  I  allow 
him  to  oive  in  50  acres  of  the  land.  He  has  no  title  of  it. 
That  is  not  cultivated  any  difterent  from  the  rest.  He 
does  the  chief  part  of  the  work.  We  paid  the  taxes  and 
did  the  road  work  between  us.  I  allowed  him  to  give  in 
the  50  acres  to  satisfy  him.  I  don't  know  if  it  was  to  give 
him  a  vote — it  might  have  been.  I  don't  recollect  its 
being  talked  over  for  that  purpose.  The  house  and  barn 
on  that  part  I  gave  it  myself.  The  grain  is  all  put  in  the 
same  barn — used  at  the  same  time.  My  son  has  three 
children.  I  havj  my  son  and  a  daughter.  He  has  always 
lived  with  me.  I  told  liim  when  he  was  married  he 
could  bring  his  wife  there,  and  remain  with  me.  He  ex- 
pects, of  course,  to  get  all  my  property.  This  arrangement- 
continued  since  he  was  married.  He  has  a  part  of  the 
house  considered  his  own,  but  we  all  eat  together.  When 
anything  is  sold  he  receives  a  part  of  it.  The  practice  has 
grown  up  between  us  since  he  was  married,  to  give  him  a 
share  of  the  proceeds,  and  that  has  taken  place  every  year 
since  he  was  married.  He  still  hands  me  the  money,  and 
I  give  him  his  portion.  Sometimes  it  amounts  to  more 
than  others,  according  to  what  he  sells.  He  manages  the 
whole  farm  for  me.  I  have  been  in  the  habit  of  consider- 
ing him  as  jointly  in  occupation  of  the  farm. 

Cross-examined :  His  proportion  is  more  or  less,  as  the 
grain  will  sell.    We  can't  divide  the  grain — we  divide  the 
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money.  I  generally  give  him  more  than  half.  He  has 
got  half  ever  since  he  was  married.  We  keep  no  accounts. 
I  just  handed  him  what  I  had  a  mind  to,  and  that  was 
the  only  arrangement,  antl  he  was  satisfied.  He  had  no 
writing  to  him  made  out.  If  he  was  not  satisfied  with 
what  I  gave  him,  he  could  not  compel  me  to  give  him  any 
more.  I  did  not  intend  to  make  any  arrangement  with 
him  so  that  he  could  compel  me  to  give  him  any  share. 
If  we  should  at  any  time  disagree,  I  could  turn  him  out 
at  any  time.  He  has  no  right  to  remain  there.  I  am 
master  myself. 

It  appeared  in  this  case  that  the  assessment  roll  showed 
both  father  and  son  rated  for  the  land,  two  quarter  lots. 
On  the  voters'  list  the  father  was  rated  for  one  quarter^ 
the  son  for  the  other. 

Mr.  Cameron  contended  that  the  vote  was  good,  and 
cited  the  Assessment  Act  of  1868-9,  sec.  27,  Election  Act 
1868-9,  sec.  5,  sub-sec.  2,  followed  by  the  interpretation, 
of  the  term  "occupant,"  sec.  6,  sub-sec.  2. 

Richards,  C.  J. — The  rule  applicable  to  this  case,  and 
which  I  think  is  in  accordance  with  the  view  of  the  rota 
judges,  is  that  when  the  father  and  son  live  together 
on  the  father's  farm,  the  father  being  in  fact  the  prin- 
cipal, as  in  this  case,  to  whom  moneys  are  paid  over,, 
and  who  distributes  them  as  he  thinks  proper,  and  the  son 
has  no  agreement  or  understanding  binding  on  the  father,, 
either  to  compel  him  to  give  him  a  share  of  the  proceeds 
of  the  farm,  or  to  allow^  him  to  cultivate  a  share  of  the 
land,  and  he  merely  receives  what  he  gets  from  the  father's, 
sense  of  justice  and  right,  that  then  the  son  has  not  such 
an  interest  as  qualifies  him  to  vote  under  the  election  law.. 

ROBERT  bullock's  VOTE. 

Robert  Knight  Bullock,  called  on  the  vote  of  Robert 
Ihdluck  :  Robert  Bullock  is  my  son.  I  own  Lot  No.  8  in 
1st  Con.,  Osnabruck.  I  have  owned  it  30  years  and 
upwards.  I  have  been  in  possession  of  it,  and  am  still  in 
possession  of  it.    My  son  Robert  was  born  on  the  land. 
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He  has  not  always  been  there  with  me.  He  has  been  with 
me  the  last  four  years.  He  occupies  the  mill  on  the  west 
part  of  the  lot.  I  own  the  mill.  My  son  runs  the  mill  for 
his  benefit  and  mine.  There  is  only  a  verbal  agreement 
between  us  about  it.  It  was  made  four  years  ago.  The 
agreement  was  that  he  should  have  a  fair  proportion — 
whatever  was  considered  as  fair.  I  think  the  agreement 
was  made  in  presence  of  the  whole  of  the  family.  He 
keeps  the  accounts.  We  have  never  had  a  settlement. 
He  had  all  he  required.  He  charged  himself  with  what  he 
took.  Cannot  say  what  he  charged  himself  the  last  four 
years.  He  handed  over  the  proceeds  every  week,  save 
what  he  kept  for  himself,  to  his  mother  or  me.  He  is  a 
miller — runs  the  mill.  The  business  is  carried  on  in  my 
name  and  his.  The  invoices  are  generally  made  out  in 
the  name  of  R  K.  Bullock.  I  have  seen  some  made  out 
in  his  name.  He  lives  at  my  house,  with  the  rest  of  the 
family.  The  agreement  was  to  last  as  long  as  it  suited 
him  and  me.  I  think  he  has  kept  more  than  was  reason- 
able to  clothe  him  and  furnish  pocket  money.  We  have 
had  losses  in  the  business.  He  gave  no  money  towards 
them,  but  was  more  moderate  in  what  he  drew.  He  is  not 
married.  I  cannot  tell  what  he  got  in  any  one  year.  He 
was  to  have  a  liberal  allowance,  having  charge  of  the  mill 
— more  than  most  young  men. 

Cross-examined  :  It  is  a  grist  mill,  with  three  run  of 
stones  ;  he  has  no  wages  ;  he  runs  this  mill  jointly  with 
me,  and  has  done  so  for  four  years.  I  could  not  put  him 
out  of  the  mill  as  I  thought  proper.  I  have  had  no  settle- 
ment with  my  son  as  to  our  transactions.  He  will  be  28 
next  birthday.  I  thought  him  entitled  to  a  good  liberal 
allowance — once  or  twice  I  thought  he  drew  more  than 
required  for  the  business  we  were  doing  just  then.  Some- 
times the  profit  was  very  small.  He  is  a  miller — under- 
stands the  trade.  I  presume  there  would  be  some  trouble 
in  putting  him  out  of  the  mill — some  time  to  give  him 
notice.  The  understanding  between  us  was,  when  we  re- 
turned from  the  West,  if  he  would  stay,  he  would  have  a 
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good  liberal  allowance  for  his  work.  There  was  a  man 
employed  about  the  mill  at  so  much  a  month  ;  he  was 
paid  in  cash ;  Robert  hired  him ;  he  took  what  he  chose  ; 
sometimes  I  presume  what  he  took  was  more  than  suffi- 
cient for  his  ordinary  expenses.  The  share  he  took  would 
amount  to  more  than  £50  a  year.  He  was  differently 
situated  from  my  other  sons.  He  did  all  the  collecting  of 
the  debts ;  is  still  there  on  the  same  terms.  Before  he 
took  charge  this  was  rated  in  my  name.  Immediately 
after  he  came  there  he  made  the  arrangement ;  there  was 
a  change.  I  think  he  sent  the  money  for  the  taxes ;  I 
know  I  did  not.  I  am  not  there  a  great  deal ;  he  is,  and 
he  attends  to  those  things.  He  does  not  get  $300  in  cash 
from  the  mill — not  much  less  than  $200.  He  boards  at 
home.  I  have  a  first-class  miller  at  $500  a  year  and  the 
house,  and  they  board  themselves. 

Re-examined  :  I  have  bought  some  of  his  clothing  since 
he  came  back.  I  did  not  charge  him  with  it ;  sometimes 
he  pays  for  it,  sometimes  not.  I  have  paid  for  a  good 
share  of  his  clothing  for  the  last  four  years.  When  he 
wants  to  go  away  from  home,  and  the  horses  are  there,  he 
generally  takes  one.  I  am  certain  he  took  more  than  $100 
in  cash  in  each  year  for  the  last  year  or  two. 

Richards,  C.  J. — I  think  in  this  case,  the  original 
agreement  between  the  parties  shows  an  intention  to  give 
the  son  something  more  than  a  mere  gratuity  such  as  the 
father  might  choose  to  allow  him.  The  father  says  he 
told  him  if  he  would  stay  at  home  and  take  charge  of  the 
mill,  he  would  give  him  a  share  of  the  profits  ;  no  specific 
share  was  agreed  on,  and  the  son  took  out  of  the  proceeds 
what  he  thought  right ;  the  father  sometimes  thought  it 
too  much,  but  did  not  mention  this  to  the  son  ;  did  not 
close  the  business  or  the  connection.  I  think  here  the  son 
had  something  more  than  a  sum  of  money  out  of  the  pre- 
mises at  the  will  of  the  father ;  he  was  entitled  to  a  share  ; 
had  an  interest  in  the  business,  and,  as  such,  while  the 
business  lasted,  an  interest  in  the  land,  and  was  at  all 
events  a  partner  in  the  profits,  and  might  be  considered  as. 
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liaving  an  interest  in  the  land.  Bullock  says,  I  understood 
we  were  to  be  partners  in  the  milling  business  under  this 
arrangement,  and  he  was  to  have  a  fair  proportion  of  the 
profits.    I,  therefore,  think  this  vote  good. 

JOHN  RANEY'S  vote. 

John  llaiuy,  called  as  to  his  own  vote  :  I  voted  in 
Stormont  as  the  owner  of  the  east  half  of  twenty-five,  in 
the  third  concession,  Roxborough.  My  father  owns  it ;  I 
have  no  title  or  lease  of  it ;  I  live  on  it  ;  have  lived  on  it 
eighteen  or  twenty  years.  Father  lives  on  it  with  me. 
We  both  live  in  the  same  house.  I  was  married  about  two 
years  ago.  Father  has  told  me  lie  would  give  it  to  me. 
He  has  offered  me  a  deed  of  half  the  lot.  Mother  is  dead. 
I  have  a  sister  living  ;  iny  sister  managed  the  household 
until  I  Avas  married.  My  father  is  about  seventy.  I  always 
remained  there  with  him.  I  thought  he  would  give  it  to 
me.  No  writing  between  us.  I  have  remained  in  the  ex- 
pectation of  getting  the  whole  when  he  dies. 

Cross-cmmviud  :  My  father  is  not  able  to  work.  We 
live  together.  He  said  he  would  give  me  a  deed  of  half 
at  any  time,  and  that  the  whole  place  was  for  me.  My 
brother  left  five  years  since  or  more  ;  he  is  younger  than 
I.  There  are  a  hundred  acres  in  the  lot,  thirty-five  or 
forty  acres  cleared.  I  sell  if  I  am  there;  he  sells  if  he  is 
there.  I  do  pretty  much  all  the  business.  When  he  sells 
grain  he  gets  all  the  money.  I  am  relying  on  what  he 
said  to  me  in  staying  with  him.  Lt  has  been  assessed  to 
me  eight  or  nine  years  ;  sometimes  my  father,  and  some- 
times I  myself  give  it  in.  Father  pays  if  he  is  there  when 
the  assessor  comes  ;  and  when  I  am  there,  I  pay.  I  keej) 
the  store  account  in  my  name  and  pay  the  necessaries  for 
the  house.  Fie  directs  the  place  to  be  assessed  in  my 
name.  I  don't  know  who  is  master  of  the  house  ;  we  are 
both  there  ;  he  built  it.  I  consider  I  ought  to  obey  his 
orders  as  a  son  ought  to  do  towards  his  parent.  I  tell  him 
what  I  do  with  regard  to  the  business  of  the  place.  One 
of  the  horses  I  bought  this  winter  I  claim.   My  sister  and 
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sister's  daughter  claim  most  of  the  horned  cattle.  When 
I  sell  anything,  I  consult  him  if  he  is  there  ;  if  not  there, 
I  sell  and  tell  him.  The  cattle  are  assessed  in  my  name — 
"everything.  My  father,  when  able,  gets  about  and  sees  to 
odd  things  about  the  house,  but  can  do  no  hard  work.  I 
consider  it  my  duty  to  consult  him  about  what  I  sell.  If 
he  was  about  to  assist  a  neighbor,  and  consulted  me  about 
it,  I  don't  think  I  would  be  justified  in  objecting  to  his 
doing  so.  I  consider  him  the  owner  of  the  place.  Before 
I  was  married  we  were  living  together  ;  I  would  give  in 
he  was  boss  of  the  house.  My  sister  w^as  also  living  there, 
and  also  a  niece  of  mine,  seventeen  or  eighteen  years  of 
age. 

Mr.  Harrison  contended  that  the  voter  had  a  right 
to  enforce  specific  performance  of  the  agreement  with  his 
father,  and  cited  McDonald  v.  Rose,  17  Grant,  657. 

Richards,  C.  J. — This  case  has  much  in  it  to  shew 
a  kind  of  occupancy  distinct  from  the  father,  and  if  the 
father  had  received  from  him  a  certain  share,  or  he  him- 
self a  certain  §hare,  or  there  had  been  an  agreement 
between  them,  either  expressed  or  implied,  that  he  should 
receive  the  profits  of  the  place,  and  the  father  lived  with 
him,  it  might  have  been  different.  But  the  case  seems  to 
me,  to  be  really  that  of  a  man  and  some  of  his  unmarried 
children  and  grand-children  living  together  en  famille, 
the  hard  work  being  done  by  the  younger  branches  who 
are  able  to  work,  the  old  man  not  being  able  to  do  so,  but 
in  fact  being  the  head  of  the  family  nevertheless.  It  is 
true  the  place  is  assessed  in  the  name  of  the  son,  but  so 
were  the  cattle  and  other  loose  property,  as  I  understand 
from  the  witness,  and  he  did  not  claim  to  own  them.  On 
the  whole,  I  think  this  vote  bad. 

OWEN  baker's  vote. 

Owen  Baker,  called  as  to  his  own  vote.    The  evidence 
was  very  similar  to  that  in  the  case  of  Robert  Bullock.  * 
It  appeared  on  the  evidence  of  the  voter  that  he  and 
his  elder  brother  had  entered  into  an  agreement  with  their 
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father,  that  they  were  to  carry  on  his  (the  father's)  mer-- 
cantile  business  in  the  village  of  Aultsville  for  three  years,, 
the  sons  to  leave  the  business  at  the  expiration  of  that 
time  in  as  good  condition  as  when  they  commenced — the 
sons  to  have  all  the  profit.    Shortly  after  the  agreement , 
the  elder  brother  left  the  country,  and  the  voter  continued 
to  carry  on  the  business  with  the  aid  of  his  father.  The 
voter  was  assessed  on  ten  acres  of  the  farm  (one  hundred 
acres)  which  was  managed  in  the  same  manner  as  the . 
mercantile  part  of  the  concern.    The  books  were  kept  and 
purchases  made  in  the  father's  name,  who  could  also  sell 
what  he  pleased  out  of  the  concern,  or  the  produce  of  the .. 
farm. 

On  cross-examination  he  stated  that  he  thought  his  ;, 
father  could  not  compel  him  to  leave,  if  he  was  unwilling, 
before  the  expiration  of  the  three  years.  When  the  agree- 
ment was  entered  into  stock  was  taken.  The  son  could 
sell  a  team  if  he  thought  fit  without  speaking  to  his. 
father  about  it,  could  sell  stock  as  he  pleased,  and  appro- 
priate the  money.  The  ten  acres  was  worth  about  $30  an 
acre. 

S'uneon  Baker,  the  father  of  the  voter  Owen  Baker.. 
The  assessment  on  the  roll  for  the  son  was  ten  acres, 
value  $240.  He  was  entered  as  freeholder.  Was  not  certain 
if  he  gave  it  in  as  occupant.  No  one  lived  on  the  farm, 
but  the  son  worked  it.  Had  promised  the  interest  of  it 
for  three  years.  The  understanding  with  the  son  was,  he 
was  to  keep  it  as  good  as  when  they  started.  Would 
consider  it  wrong  to  take  $20  out  of  the  produce  of  the 
farm,  but  could  do  it  if  he  thought  proper.  Could  buy 
and  sell  in  the  store,  but  could  not  say  that  he  could  take 
anything  without  the  son's  leave.  The  ten  acres  was  con- 
sidered sufficient  rating  to  give  the  son  a  vote.  There  was 
no  agreement  in  writing  as  to  the  land  or  anything  else. 

On  cross-examination  this  witness  stated  that  the  object, 
in  making  the  arrangement  was  to  benefit  the  son;  he 
was  working  in  Matilda,  and  the  witness  wanted  him  and 
his  brother  at  home.   They  thought  of  going  West,  which 
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he,  the  father,  did  not  desire.  They  took  up  the  business 
on  the  arrangement  that  they  were  to  have  all  the  profits 
for  three  years — the  stock  to  be  returned  to  witness  as 
good  as  when  they  commenced — the  personal  expenses  of 
the  witness  to  be  the  same  as  the  rest  of  the  family. 

Mr.  Cameron  objected  that  the  voter  had  no  interest  in 
the  land.    He  was  not  a  joint  occupant  with  the  father 
and  if  he  were,  the  assessment  was  not  sufficient  in  amount 
to  qualify  for  both.  Election  Act,  1868-9,  sec.  5,  sub-sec.  2. 

Richards,  C.  J. — I  consider  the  father  and  the  son 
have  a  substantial  interest  in  the  business  and  its' proceeds, 
and  in  the  proceeds  of  the  farm,  and  in  the  land  ;  but 
perhaps  not  strictly  a  term.  I  think  the  interest  the  son 
has  is  in  the  nature  of  a  joint  one  with  the  father. 

Mr.  Harrison  contended  that  the  objection  taken  to  this 
vote  does  not  touch  the  point.  The  grounds  of  objection 
are  in  schedule  No.  6,  and  are  thus  stated :  "  List  of 
voters  who  voted  for  the  petitioner  at  the  said  election, 
objected  to  on  the  ground  that  they  were  not,  at  the  time 
of  the  final  revision  of  the  assessment  roll  in  which  their 
names  appear,  and  on  which  the  respective  voters'  lists 
were  based,  the  hond  fide  owners,  occupants,  or  tenants 
respectively  of  the  property  in  respect  of  which  they  were 
assessed  and  voted." 

Mr.  Cameron,  said  that  the  objection  came  fairly 
up,  under  the  objection  that  he  is  not  a  bond  fide  owner, 
occupant,  or  tenant  of  the  property  in  respect  of  which 
they  were  assessed  and  voted.  This  means  that  he  was 
not  assessed  to  the  value  to  qualify  him.  See  Wolferstan, 
p.  98. 

Richards,  C.  J. — -I  do  not  consider  that  the  notice,  as 
given,  points  to  the  objection,  that  if  the  parties  were 
joint  occupants,  they  were  insufficiently  rated  to  qualify 
the  voter.  I  therefore  hold  this  vote  good,  on  the  ground 
that  the  objection  taken  does  not  point  to  the  real  diffi- 
culty, viz.,  the  joint  interest  being  insufficient.  But  if  the 
objection  had  been  properly  taken,  or  if  the  counsel  for  the 

petitioner  (whose  interest  it  was  to  sustain  the  vote)  had 
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stated  that  he  was  not  prejudiced  by  the  form  of  the 
objection,  I  would  have  held  the  vote  bad.  (See  Caluys 
vote,  post.) 

JOSHUA  WEORT'S  vote. 

Joshua  W wii,  called  as  to  his  own  vote  :  I  live  on  part 
of  16,  in  7th  Concession  of  Osnabruck  ;  my  father  lives 
with  me.  I  have  no  lease  or  deed.  He  made  his  will  to 
me  last  January.  Some  seven  years  ago  my  father  told 
me  if  I  would  stay  and  reclaim  the  place  and  support  him 
and  my  mother  and  my  sister,  and  if  I  worked  the  place, 
he  would  give  it  to  me.  I  did  work  the  place,  but  made 
very  little  out  of  it.  It  was  pretty  well  run  down  ;  and 
so  involved,  that  the  loose  property  would  not  come  near 
paying  the  demands.  I  worked  on  and  made  money,  and 
redeemed  the  place,  and  father  made  a  will  in  my  favor  in 
January  last.  I  am  married  ;  have  been  four  years.  My 
wife  and  all  live  together  in  the  same  house.  I  think  my 
father  is  about  77. 

Cross-exami7ied  :  I  was  to  have  the  use  of  the  place  in 
the  meantime.  From  that  time  I  have  had  the  use  of  the 
place  just  as  I  liked  ;  used  it  as  my  own  ;  contracted  and 
paid  all  debts  as  my  owr — I  have  used  the  place  just  as 
if  I  had  had  a  deed  of  it  for  the  last  four  years.  He  then 
became  so  old  that  he  could  not  assist  me.  He  has  not 
been  able  to  do  anything  of  any  value.  I  bought  and  sold 
stock  on  my  own  responsibility.  There  was  some  stock 
on  the  place  when  I  went  on  ;  it  was  understood  it  was  to 
be  mine  if  I  paid  off  the  debts.  I  have  paid  off  between 
four  and  five  hundred  dollars.  There  was  a  change  in 
matters  after  that ;  I  became  the  master  there,  and  he 
consented  to  it.  My  father  used  to  apply  to  me  for  money 
within  the  last  two  or  three  years.  I  am  managing  this 
business  as  my  own,  on  my  own  account,  and  for  my 
benefit,  and  that  is  the  understanding  between  us.  I  pre- 
sume it  is  so  generally  understood  in  the  neighborhood. 
It  is  assessed,  for  four  or  five  years  last,  in  the  name  of 
myself  and  my  father  ;  the  cattle  all  assessed  in  his  name. 
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Re-exam.ined  :  I  did  this  to  clear  off  the  place  ;  to  get  it 
in  the  end  for  myself.  That  was  the  motive  with  which 
I  made  the  agreement.  My  father  and  the  family  were 
to  have  their  support  in  the  meantime,  and  whatever  I 
made  was  to  go  to  pay  off  the  debts ;  they  are  not  wholly 
paid  yet.  I  had  confidence  in  my  father  that  he  would 
will  it  to  me,  and  did  not  make  any  agreement  as  to  what 
I  would  have  in  the  event  of  his  not  willing  it  to  me. 

Richards,  C.  J. — The  arrangement  is,  in  fact,  such 
as  shows  the  use  and  occupation  for  the  benefit  of  the 
estate  in  paying  ofi*  the  debt.  I  consider  that  the  real 
understanding  is,  that  the  voter  works  for  the  benefit  of  the 
estate,  and  beyond  what  is  used  in  supporting  the  family 
is  to  go  to  that  purpose.  If  he  had  had  a  right  to  it  for 
his  own  benefit,  it  would  be  possessed  for  his  own  use  and 
benefit.  What  he  really  works  for,  and  the  profit  of  the 
estate  goes  to,  is  his  expected  possession  of  his  father's 
estate  under  his  will.    I  think  this  vote  bad. 

DUNCAN  CAHEY'S  VOTE. 

Duncan  Cahey,  called  as  to  his  own  vote  :  I  live  in  E-ox- 
borough,  1st  Con.,  part  of  17  and  18.  My  father's  name 
is  Edward.  My  father  lives  on  the  lot ;  has  lived  there  30 
years ;  owns  part  of  it.  I  own  the  south  part  of  west 
half  of  17.  I  have  a  deed  for  it ;  I  have  it  with  me :  I 
got  it  last  August,  the  day  it  was  dated ;  its  date  is  the 
16th  August,  1870.  I  did  not  own  the  lot  until  I  got  the 
deed.  I  had  no  claim  to  it  before  that.  I  voted  at  the 
election ;  I  am  called  McCahey.  I  don't  own  any  other 
property ;  the  property  has  been  assessed  in  my  name  for 
the  last  5  or  6  years.  My  father  is  over  70.  I  have 
generally  paid  the  taxes. 

Mr.  Harrison. — This  man  is  not  a  voter  within  the 
meaning  of  section  5  of  the  Election  Act  1868-9.  He  is 
not  rated  for  the  lot — if  he  was,  he  is  not  a  voter  under 
the  section.  The  true  meaning  of  the  section  is,  that  he 
was  so  possessed  at  the  time  of  assessment.  See  the  form 
of  oath  to  be  administered  to  voter  under  section  41  of 
the  Act. 
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Mr.  Cameron,  contra. — There  is  nothing  to  show  that 
the  roll  miofht  not  have  been  revised  after  he  got  his 
deed — nothing  in  the  5th  section  of  the  Act  to  declare 
that  the  person  should  have  the  title,  and  nothing  in  the 
section  referred  to,  to  call  attention  to  the  particular  objec- 
tion now  raised,  and  it  is  only  by  referring  to  the  oath 
that  the  point  comes  up. 

Mr.  Harrison,  in  reply. — The  statute  only  permitted 
appeals  to  5th  July,  under  the  Assessment  Act,  32  Vic, 
cap.  36,  section  63,  sub-section  6.  The  general  form  of 
objection  was  sufficient :  if  the  parties  thought  it  not 
sufficiently  specified,  they  should  have  demanded  better 
or  further  particulars. 

Richards,  C.  J.^ — I  think  this  vote  bad,  because  the  voter 
did  not  possess  the  qualification  at  the  time  he  was  assessed, 
or  before  the  final  revision  of  the  roll.  The  respondent's 
counsel  does  not  say  that  he  is  prejudiced  by  the  way  in 
which  the  objection  is  taken.  If  he  had  been,  I  should 
postpone  the  consideration  of  the  case.  It  is  objected  that 
the  case  of  Owen  Baker  should  be  subject  to  the  same 
rule,  and  if  the  question  had  been  presented  to  me  in  that 
view,  T  think  I  should  have  felt  at  liberty  to  go  into  the 
case,  gi\  ing  time  to  the  petitioner  to  make  further  in- 
([uiries  if  lie  tlKmght  proper. 

BENJAMIN  gore's  VOTE. 

Benjamin  Gore,  called  as  to  his  own  vote.  It  appeared  by 
the  evidence  of  the  witness,  that  he  lived  with  liis  father, 
and  had  voted  on  his,  the  father's  property.  His  father 
had  made  a  will  in  his  favor,  but  he  had  no  title  but  a 
verbal  agreement  with  the  father.  The  agreement  was 
made  at  the  time  the  will  was  made,  about  1865  or  1866. 
The  son  was  to  take  the  proceeds  after  supporting  his 
father  and  himself ;  did  not  account  to  his  father  for  the 
proceeds.  Witness  was  assessed  for  10  acres,  value  $250. 
The  assessment  was  made  in  his,  the  witness'  name,  before 
the  arrangement  with  the  father.  It  was  donfe  to  give  him 
a  vote.  The  father  paid  the  taxes  before  the  agreement, 
the  son  pays  them  now. 
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Mr.  Cameron,  contended  that  the  arrangement  was  a 
colorable  one,  merely  to  give  the  son  a  vote.  The  ten  acres 
were  not  specially  mentioned. 

RiCHAEDS,  C.  J. — If  the  name  had  been  put  on  originally 
(before  1866)  merely  for  the  purpose  of  giving  a  vote,  and 
that  was  the  vote  questioned,  I  should  probably  hold  it 
bad ;  but  being  continued  after  he  really  became  the  occu- 
pant for  his  own  benefit  (since  1866),  I  cannot  say  that 
he  is  not  now  properly  a  voter,  even  though  the  name  was 
continued  there  to  enable  him  to  vote.  I  think  the  vote 
good. 

DONALD  BLAIR'S  VOTE. 

James  Blair,  called  on  the  vote  of  Donald  Blair  :  I  live 
on  the  west  J  of  Lot  26  in  the  6th  Con.,  Roxborough.  I 
am  the  father  of  Donald  Blair.  He  lives  with  me.  He 
has  no  written  agreement,  lease,  or  instrument.  When  it 
was  purchased  he  sent  me  the  money  to  pay  for  it,  about 
four  years  ago,  and  I  took  the  deed  in  my  own  name.  He 
was  then  in  the  States,  and  came  back  a  year  after.  He 
is  living  with  me,  as  the  other  son.  He  is  the  oldest. 
He  is  not  married.  By  means  of  that  lot  he  has  bought 
another  last  spring.  He  paid  only  $300  for  the  lot.  We 
are  all  working  the  place.  He  has  got  a  deed  for  32  in 
same  concession.  Bought  it  last  spring.  I  own  my 
place.  The  N.  W.  i  of  26  in  the  6th  Con.  is  the  lot  the 
boy  voted  on  and  which  he  sent  me  the  money  for.  My 
sons  and  me  are  working  and  occupying  it  since  about  a 
year  ago.  He  had  not  any  interest  in  it  beyond  this,  that 
his  money  bought  it. 

Cross-examined  :  I  bought  Lot  26  more  than  thirty  years 
ago.  I  bought  25  for  Donald.  I  wrote  him  I  could  buy 
the  place  for  him  cheap.  I  mentioned  $300,  if  he  could 
send  me  the  money.  I  bought  the  place  about  four  years 
ago.  Took  the  deed  in  my  own  name,  as  he  was  not  at 
home  (he  is  about  27),  and  when  he  returned  he  went  to 
live  with  me.  Neither  of  us  live  on  25 ;  he  works  it 
it  all  comes  in  together,  and  is  worked  the  same  as  my 
farm.    By  the  labor  and  assistance  of  myself  and  his 
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brother,  we  made  money  which  enabled  him  to  buy 
another  place.  I  consider  it  his,  and  it  is  his.  He  thought 
it  would  be  too  little  to  give  his  vote  on  the  lot  he  bought, 
and  he  was  assessed  for  three  years  for  Lot  25.  He  was 
assessed  the  first  time  the  assessor  came  round  after  I 
bought  it.  The  other  son  is  20.  I  have  three  daughters 
unmarried  and  two  married.  My  son  never  asked  me  for 
a  deed  for  it,  nor  did  we  ever  speak  of  it.  Nothing 
separate  from  what  was  raised  on  25  for  my  own.  No 
building  now  on  25.  We  all  worked  on  the  three  lots 
assistino-  one  another.  Before  we  bous^ht  the  last  lot  we 
all  worked  on  the  two,  assisting  one  another.  We  make 
no  shares.  The  young  boy  expects  my  lot ;  it  is  so  under- 
stood. The  homestead  is  180  acres  with  buildings.  The 
oldest  son  gets  150  acres — no  buildings.  The  girls  are  to 
have  the  loose  property.  We  arc  working  harmoniously, 
assisting  and  aiding  each  other.  It  is  understood  in  the 
neighborhood  that  he  is  the  owner. 

Mr.  Cameron. — The  father  is  trustee  for  the  son.  They 
are  not  rated  for  enough  to  have  them  both  qualified. 
And  as  to  the  ownership,  the  father  is  in  possession,  and 
has  the  profits  to  his  own  use,  and  therefore  is  literally 
the  owner. 

Richards,  C.  J. — I  think  the  father  is  in  fact  the  owner, 
but  not  in  his  right  as  owner  in  fee,  but  as  occupant  with 
the  assent  of  his  son.  I  think,  on  this  evidence,  the  son  is 
the  equitable  owner,  and  rated  as  owner,  would  have  a 
rig-ht  to  vote,  notwithstanding^  the  deed  to  his  father,  and  I 
hold  that  the  mistake  in  that  respect,  being  rated  as  tenant 
instead  of  owner,  does  no  harm.  I  therefore  for  the  pres- 
ent hold  the  vote  good,  but,  if  necessary,  may  reserve  it. 

SAMUEL  hill's  VOTE. 

Samicel  Hill,  called  as  to  his  own  vote.  It  appeared,  on 
the  evidence  of  the  witness,  that  he  and  his  son  had  leased 
certain  property,  the  lease  was  drawn  in  the  son's  name 
alone,  and  when  he  and  his  son  reaped  the  crops,  the  son 
claimed  that  they  belonged  to  him  solely.    The  witness 
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owned  other  property,  but  when  the  assessor  called  on 
him  he  requested  him  to  assess  this  particular  property  to 
him,  and  on  this  he  voted. 

Mr.  Harrison. — As  he  was  on  the  roll,  and  had  the 
necessary  qualification,  though  not  assessed  for  it,  the  vote 
should  stand. 

Mr.  Cameron. — He  voted  in  right  of  this  property,  and 
had  it  assessed  to  him  in  preference  to  the  other  by  his 
own  desire,  and  cannot  in  consequence  now  claim  to  vote. 

The  Chief  Justice  held  the  vote  bad. 

JOSHUA  Rupert's  vote. 

Joshua  Rupert,  called  as  to  his  own  vote.  It  appeared 
on  the  evidence  of  the  voter  that  he  voted  on  part  of  Lot 
No.  6,  8th  Concession,  Osnabruck.  Did  not  own  it ;  his 
father-in-law  did.  Had  occupied  it  for  five  years,  paying 
rent  to  his  father-in-law.  Lease  expired  in  November  last. 
Left  it  about  a  year  ago — on  first  of  last  April.  After  he 
left,  it  was  let  by  his  father-in-law,  with  his  consent,  to  a 
man  named  Stewart,  for  a  larger  sum  than  he  paid,  and 
the  father-in-law  paid  him  the  extra  rent.  Was  a  witness 
to  the  lease  to  Stewart,  which  was  dated  28th  March,  1870. 

On  cross-examination  he  said  that  it  was  agreed  at  the 
time  of  the  lease  to  Stewart  that  the  father-in-law  should 
pay  him,  the  voter,  the  increased  rent,  which  he  did. 

Richards,  C.  J. — I  think  after  the  surrender  by  the 
lease,  to  which  he  was  a  subscribing  witness,  he  ceased  to 
be  a  tenant.  I  am  of  opinion  that  the  party  must  have 
the  interest  that  qualifies  him  at  the  time  of  the  last  final 
revision.  If  he  has  it  then,  though  not  at  the  time  of  the 
election,  he  could  properly  vote  if  he  were  still  a  resident 
of  the  electoral  division,  but  not  unless  he  had  the  interest 
at  the  time  of  the  revision  of  the  roll.  The  roll  was  com- 
pleted 30th  March,  two  days  after  the  new  lease.  I  think 
the  vote  bad. 

WILLIAM  J.  GOLLINGER'S  VOTE. 

George  M.  Gollinger,  called  on  the  vote  of  Wm.  J.  Gollinger: 
I  made  a  deed  to  Wm.  J.  Gollinger  of  east  half  31,  fifth 
Concession,  Osnabruck.    It  was  made  on  or  about  12th 
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September,  1870.  There  was  a  verbal  agreement  between 
him  and  me  about  10th  or  12th  January,  1870.  I  was  to 
give  him  the  property.  He  left  home  and  went  to  Wis- 
consin a  few  days  before  the  holidays  of  1869.  About 
10th  January  I  sent  him  Avord  if  he  would  come  back  I 
would  give  him  a  deed  of  this  lot ;  he  came  back  immedi- 
ately with  the  person  by  whom  I  sent  the  message.  He 
was  not  then  married.  In  September  I  made  him  the 
deed.  We  had  some  understandino-  about  it  before  I  made 
the  deed.  My  son  William  got  the  proceeds  of  the  place 
wholly  and  solely.  I  never  got  a  fraction  of  the  proceeds 
of  this. 

Cross-examined:  We  had  three  farms.  We  worked 
together.  It  was  understood  he  was  to  have  the  produce 
of  this  farm  to  himself  separately.  This  was  the  under- 
standing between  us  in  January,  1870.  His  share  was 
put  ]jy  itself,  and  kept  separate  from  the  rest.  I  worked 
100  acres  in  the  7th  Concession,  and  50  acres  in  the  4th 
Concession  also.  Of  these  he  had  no  share.  We  lived 
together  at  that  time  in  the  dwelling  on  this  lot,  until  I 
gave  him  the  deed.  When  I  gave  him  the  deed  I  was  to 
leave.  It  was  his  privilege  to  let  me  remain.  I  had  no 
management  of  this  part.  I  did  on  the  others,  but  let  him 
do  as  he  liked  about  tliis.  I  think  my  son  was  twenty- 
three  years  old  in  May  or  June.  This  understanding  was 
not  varied  in  any  way  after.  It  was  part  of  the  under- 
standing that  he  was  to  have  control  of  the  place  last 
summer.  I  suppose  he  went  away  because  he  wanted 
some  property  and  I  would  not  give  it  to  him,  but  I 
changed  my  mind. 

Re-examined  :  When  he  came  back  the  agreement  was 
that  if  he  would  stay  at  home  and  work  the  farm,  I  would 
give  him  a  deed  at  any  time  he  chose  to  ask  for  it.  He 
would  rather  I  should  stay  with  him  and  give  him  a  deed, 
so  that  he  could  have  control.  I  would  rather  have  con- 
trol myself,  and  so  I  would  not  stay  there.  He  was 
anxious  for  the  deed,  and  so  I  gave  it  to  him.  I  thought 
he  would  have  been  willing  I  should  stay  there  if  I  would 


1871.] 


STOEMONT. 


41 


give  him  the  deed.  I  would  prefer  to  stay  elsewhere.  I 
did  not  have  any  control.  I  never  wished  to  stay  there 
from  the  time  I  made  the  verbal  bargain.  His  own  hand 
worked  it.  I  gave  him  a  team,  span  of  horses,  for  stock 
farming  in  September.  I  promised  that  in  January,  and 
transferred  it  in  September.  I  told  him  I  would  give  him 
seed  to  sow  the  place.  I  promised  him  no  help.  I  helped 
him  some.  He  did  not  pay  me  for  his  board,  nor  did  I 
pay  him  for  the  rent  of  the  house.  The  teams  pastured 
on  the  place.  His  lot  and  mine  remained  together,  not 
separated  by  fences.  I  could  not  tell  how  many  bushels 
of  grain  I  gave  him  that  year.  He  did  not  promise  to 
work  for  me.  He  worked  as  before — beginning  at  one 
field  and  finishing  that,  and  then  at  another,  and  so  on,  as 
before  ;  but  this  was  upon  an  understanding.  In  Sep- 
tember I  went  to  a  lot  I  had  in  the  7th  Concession.  He 
remained  on  the  lot.  I  gave  him  the  deed  and  property  I 
promised  him,  and  the  cattle,  and  I  went  to  the  7th  Con- 
cession. Until  he  got  the  deed  it  was  understood  he  was 
to  go  and  work  the  farm — the  east  half  of  31 — if  he 
should  think  proper.  I  was  to  give  him  a  span  of  horses, 
waggon,  harrow,  four  cows,  six  sheep,  four  hogs,  and 
two  pigs,  and  he  was  to  have  one  half  of  the  house  furni- 
ture. He  was  to  have  these  at  any  time  he  wanted.  This 
was  to  be  done  at  the  same  time  with  the  deed,  and  at  the 
time  of  the  deed  I  did  give  them  to  him  ;  he  went  on 
then  under  these  terms,  and  went  to  work.  He  never 
said  he  wanted  them  until  September.  He  took  possession 
of  them  in  January — of  the  horses  and  cattle,  and  these 
things.  We  never  drove  them  off.  I  pointed  out  the  four 
cows  and  the  horses,  and  he  took  possession  of  them  then. 
He  was  to  get  six  sheep  out  of  the  flock.  He  was  to  have 
four  of  the  hogs  in  the  fall.  He  attended  to  these  horses 
himself,  and  my  son  to  the  other  team.  He  groomed  and 
fed  them  as  his  own.  I  said  to  him  in  the  spring,  if  he 
would  help  us  to  put  in  a  crop  in  the  other  land,  we  would 
help  him  ;  he  agreed  to  do  so,  and  we  went  and  did  it. 
There  is  only  one  barn  on  31  ;  it  was  on  his  part.  There 
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were  no  crops  to  mine  ;  the  stuff  was  put  into  the  barn  on 
the  place  as  before.  He  took  control  of  it  after,  and  used 
it.  I  had  nothing  to  do  with  it  after.  I  did  not  take  any- 
thing off  the  place  since  or  before. 

Richards,  C.  J. — I  think  this  vote  good,  according  to 
the  rule  we  have  acted  on. 

WILLIAM  place's  VOTE. 

William  Place,  called  as  to  his  own  vote.  It  appeared 
from  the  evidence  of  the  witness  that  he  was  informed  by 
his  mother  he  was  born  in  Ogdensburgh,  in  the  United 
States.  Both  father  and  mother  were  born  in  Canada. 
He  left  Ogdensburgh  when  he  was  nine  months  old,  came 
to  Canada,  and  had  resided  in  Canada  ever  since. 

F.  H.  Shaver,  called  as  to  same  vote.  Witness  was  cousin 
of  the  voter.  Knew  him  and  his  family.  The  voter's 
grandfather  came  originally  from  the  United  States.  Drew 
land  from  Government,  as  did  also  voter's  father  as  a 
U.  E.  Loyalist.  Understood  that  the  voter  was  born  in 
Ogdensburgh.  The  father  of  the  voter  moved  to  Ogdens- 
burgh about  three  months  before  the  voter  was  born. 

Richards,  C.  J.,  held  the  vote  good. 

The  Court  was  then  adjourned;  and  on  the  reassembling 
of  the  Court  (12th  Sept.,  1871)  it  was  found  that  both 
parties  appeared  to  have  an  equality  of  votes  on  the 
scrutiny. 

The  Chief  Justice  thereupon  declared  the  election  void, 
and  made  the  following  special  report  on  the  case  : 

"  I  think  it  my  duty  to  make  a  special  report  in  relation 
to  the  proceedings  before  me  on  the  trial  of  this  Election 
Petition. 

"  The  trial  commenced  on  Monday,  the  12th  June,  and 
continued  during  the  week.  A  large  number  of  witnesses 
was  in  attendance.  It  became  necessary  to  adjourn  the 
proceedings  until  the  12th  September  ;  on  which  day  the 
Court  aofain  met  at  Cornwall. 

"  Immediately  after  the  opening  of  the  Court  it  was 
admitted  that  [three  votes]  were  bad,  and  should  be  struck 
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off  from  the  votes  polled  for  Mr.  Bethune;  making  on  the 
whole  40  votes  that  had  to  be  struck  off  from  the  700  who 
voted  for  Mr.  Bethune,  leaving  for  him  660  votes.  And 
Mr.  Colquhoun's  votes  numbered  705,  and  there  have  been 
struck  off  of  these  45  as  bad  votes,  showing  660  votes  for 
him,  thus  leaving  an  equality  of  votes ;  and  the  parties 
agreed  not  to  proceed  further  with  the  scrutiny. 

"  The  charge  of  corrupt  practices  against  the  petitioner 
was  abandoned,  and  no  such  charge  was  made  against  the 
respondent  in  the  petition.  The  petitioner  then  offered 
himself  for  personal  examination  as  to  corrupt  practices. 
.1  did  not  see  any  reason  for  examining  petitioner  or 
respondent.  ' 

"  Both  petitioner  and  respondent  agreed  that  it  was  best 
for  the  interest  of  all  parties  that  the  case  should  be  dis- 
posed of  by  my  determining  the  election  void,  as  was 
proper  to  do  when  there  was  an  equality  of  votes.  (1  Roe, 
804  ;  1  Peckwell,  504  ;  Chambers'  Dictionary  of  Elec- 
tions, 228). 

"  The  number  of  votes  to  be  inquired  into  on  either 
side  on  the  objection  taken  to  them,  was  great,  the  wit- 
nesses were  very  numerous,  and  the  expense  of  their 
attendance  such  that  both  parties  felt  that  it  would  be 
less  burdensome  to  themselves,  and  the  electors  even  to 
have  a  new  election  than  to  continue  that  inquiry,  which 
would  likely  be  procrastinated  for  two  weeks. 

"  I  was  not  prepared  to  dissent  from  these  views,  and 
saw  no  reason  why  the  parties  should  not  be  allowed  to 
carry  them  out. 

"  Neither  of  the  parties  asked  for  the  costs  of  these  pro- 
ceedings. 

"  I  adjudged  and  returned  that  there  was  an  equality  of 
votes  as  between  the  petitioner  and  the  respondent. 

"  It  was  agreed  between  the  parties  that  a  new  writ 
might  be  issued  by  the  House,  and  I  finally  determined, 
as  already  reported,  that  the  said  William  Colquhoun  was 
not  duly  elected,  in  this  that  it  then  appeared  there  was 
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an  equality  of  votes  between  him  and  the  said  petitioner, 
and  therefore  the  said  election  was  void. 

"  I  would  respectfully  submit  for  the  consideration  of 
the  Legislature  whether  the  law  should  not  be  so  amended 
that  the  certified  List  of  Voters,  after  it  has  been  finally 
revised,  should  be  considered  as  establishing  the  right  of 
the  elector  to  vote,  at  the  time  of  the  revision ;  and  that 
the  only  matter,  as  to  the  right  of  the  elector  to  vote, 
that  should  be  inquired  into  before  the  Rota  Judges,  on  a 
scrutiny,  should  be  such  as  might  arise  after  the  filing  of 
the  Revised  List  of  Voters.  And  if  it  is  thought  the  pre- 
sent mode  of  revising  the  list  is  not  the  best  for  pre- 
venting fraud,  that  some  other  mode  should  be  devised  by 
the  Legislature  in  their  wisdom  for  that  purpose. 

"  The  present  system  of  investigating  the  qualification 
of  voters  on  a  scrutiny  before  the  Court  is  ruinously 
expensive  to  the  parties,  and  may  be  very  inconvenient  to 
the  electors  who  are  required  to  attend  the  Court  for  that 
purpose. 

"  In  consequence  of  the  inquiry  being  made  at  one 
place  as  to  all  the  disputed  votes  that  have  been  polled  at 
the  election,  it  becomes  necessary  for  a  great  many  of  the 
electors  to  attend  so  that  the  trial  may  not  be  delayed  for 
want  of  witnesses,  and  of  course,  much  time  is  lost  in  con- 
sequence. 

"  Whereas  the  Court  before  which  the  revision  of  the  list 
is  to  be  had,  might  avoid  the  inconvenience  by  regulating 
its  sittings  as  to  the  season  of  the  year,  and  fixing  of  the 
days  on  which  the  Voters'  List  of  any  particular  town- 
ship, or  division,  was  to  be  revised  ;  and  in  this  way 
would  require  only  the  attendance  of  a  few  persons,  and 
at  a  time  and  at  the  season  most  favorable  for  them." 

(5  Journal  Legis.  Assem.,  1871-2,  p.  6.) 
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Before  Chief  Justice  Richards. 

PiCTON,  21111  September,  1871. 

Wm.  Anderson,  Petitioner,  v.  Gideon  Striker,  Respondent. 

Right  to  attack  Candidate -Petitioner's  qualification — Hiring  of  Teams  by 

Agents. 

The  respondent,  on  the  opening  of  the  case,  charged  that  the  petitioner 
was  a  candidate  at  the  election,  and  as  such  candidate  was  guilty  of 
corrupt  practices,  and  therefore  disqualified  to  be  a  petitioner.  The 
Chief  Justice,  without  deciding  whether  the  respondent  had  the  right 
to  attack  the  qualification  of  the  petitioner,  allowed  the  evidence  to 
be  given,  but  Held  the  same  to  be  insufficient. 

On  the  admission  of  the  respondent's  counsel  the  election  was  avoided, 
on  the  ground  that  agents  of  the  respondent  had,  during  the  election, 
hired  and  paid  for  teams  to  convey  voters  to  the  polls. 

The  petition  contained  the  usual  allegations  of  bribery? 
etc. 

Mr.  J.  Hilly ard  Cameron,  Q.C.,  for  petitioner. 
Mr.  Bethune,  Mr.  J.  K.  Kerr,  and  Mr.  Allison,  for  re- 
spondent. 

At  the  opening  of  the  case,  counsel  for  the  respondent 
contended  that  they  had  a  right  to  contest-  the  petitioner's 
qualification,  and  to  show  that  he  was  disqualified  from 
being  a  candidate  by  being  guilty  of  corrupt  practices 
by  himself  and  his  agents  ;  citing  the  Youghall  case,  21 
L.  T.  N.  S.,  306. 

Counsel  for  the  petitioner  contended  that  though  a  peti- 
tioner might  be  disqualified  as  a  voter,  and  disqualified  to 
be  elected,  yet  the  objection  now  urged  cannot  apply  to  a 
candidate.  Leigh  and  Le  Mar  chant' s  Election  Lctio,  102.  A 
bribed  voter  is  disqualified  by  Common  Law.  A  party  dis- 
qualified by  statute  from  being  elected  is  not  disqualified 
from  petitioning  as  a  candidate.  If  the  application  now 
made  had  applied  to  the  petitioner  as  a  voter,  the  peti- 
tioner might  have  asked  that  some  one  else  should 
be  allowed  to  petition,  or  be  substituted.  The  charge  is 
against  the  petitioner  as  a  candidate,  and  the  statute 
works  no  disqualification  as  such. 
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Richards  J.  C. — I  do  not  feel  disposed  to  decide  on 
the  narrow  ground  that  a  party  may  be  qualified  as  a 
candidate  who  is  incapable  of  being  elected.  I  therefore 
prefer  reserving  this  question  to  deciding  it  against  the 
respondent.  If  the  petitioner  requires  time  to  meet  these 
charges,  so  suddenly  brought  against  him,  I  will  probably 
give  him  further  time. 

Evidence  was  then  given  on  the  charge  of  bribery 
against  the  petitioner,  after  which. 

The  Chief  Justice  held  that  the  evidence  failed  to 
establish  the  charge. 

Counsel  for  the  petitioner  then  proposed  to  adduce 
evidence  that  the  agents  of  the  respondent  had  paid  for 
conveying  voters  to  the  polls. 

Counsel  for  the  respondent  admitted  that  the  hiring  of 
teams  by  agents  of  the  respondent,  to  convey  voters  to 
the  polls,  had  taken  place  during  the  election  without  the 
knowledge  of  the  respondent.  The  respondent  was  then 
examined,  and  proved  that  he  had  no  personal  partici- 
pation in  such  or  any  other  illegal  acts.  At  the  conclusion 
of  his  evidence  judgment  was  given  as  follows : 

Richards,  C.  J. — I  am  of  opinion  that  the  corrupt 
practices  relied  on  by  the  petitioner,  as  above  stated,  and 
admitted  by  the  respondent,  are  corrupt  practices  within 
the  meaning  of  the  Controverted  Elections  Act  of  1871, 
and  that  the  same  prevailed  at  this  election,  and  that  the 
election  is  therefore  void  ;  such  practices,  in  my  judgment, 
being  of  a  character  to  affect  the  result  of  the  election. 

It  has  not  been  proved  before  me  that  any  corrupt 
practices  have  been  committed  with  the  knowledge  and 
consent  of  either  of  the  candidates  at  such  election. 

The  names  of  persons  who  have  committed  corrupt 
practices  have  not  been  given  in.  I  am  not  prepared  to 
say  that  corrupt  practices  extensively  prevailed  at  the 
said  election. 

Costs  followed  the  result. 

(5  Journal  Legis.  Assem.,  1871-2,  p.  7.) 
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WELLAND. 


Befoke  Mr  Vice-Chancellor  Strong. 

Welland,  9th  October,  1871. 

James  Hugh  Beatty,  Petitioner,  v.  James  George 
CURRIE,  Respondent. 

Amendment  of  Particulars  —  Evidences  of  Agency —  Treating  without 
Corrupt  Intent — Costs. 

At  the  trial  of  the  petition,  an  amendment  of  the  particulars  as  to  corrupt 
practices  will  be  allowed  ;  and  if  the  respondent  is  prejudiced  by  the 
surprise,  terms  may  be  imposed. 

To  sustain  the  relation  of  agency,  the  petitioner  must  show  some  recogni- 
tion by  the  candidate  of  a  voluntary  agent's  services. 

The  Westminster  case  (1  O'M.  &  H.,  89)  as  to  agency  followed. 

Treating,  when  done  in  compliance  with  a  custom  prevalent  in  the  country  '{ 
and  without  any  corrupt  intent,  will  not  avoid  an  election. 

The  petition  was  dismissed,  and,  by  consent  of  the  respondent,  with- 
out costs. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  etc. 

Mr.  J.  Hillyard  Cameron,  Q.C.,  and  Mr.  Baxter,  for 
petitioner. 

The  Respondent  in  person,  Mr.  C.  E.  Hamilton,  and  Mr. 
A.  Cr.  Hill,  for  respondent. 

The  evidence  affecting  the  charges  on  which  the  learned 
Judge  gave  judgment,  was  as  follows  : 

Sylvester  Neelon  :  I  live  at  St.  Catharines.  Am  a  voter 
in  Welland.  I  canvassed  for  Mr.  Currie  at  the  last  elec- 
tion. To  the  best  of  my  knowledge  I  received  a  note  from 
Mr.  Currie  asking  me  to  solicit  a  couple  of  persons  to  vote 
for  him.  I  spent  no  money  on  account  of  the  election. 
I  went  into  a  tavern  at  Port  Colborne  on  polling  day.  I 
cannot  give  the  name  of  the  tavern. 

The  Respondent  objected.  No  charge  as  to  this  witness 
is  in  the  particulars.  The  names  of  persons  who  are 
charged  with  having  treated  voters  are  given,  but  this 
witness  is  not  among  them. 
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Mr.  Cameron. — There  is  a  general  allegation  of  corrupt 
practices  in  the  petition,  and  this  is  a  corrupt  practice. 
By  the  66th  section  spirituous  liquors  are  prohibited  from 
being  sold  or  given  on  polling  day,  and  all  prohibited  acts 
are  corrupt  practices. 

The  Vice-Chancellor. — The  name  of  this  witness  is 
not  in  the  particulars,  but  the  petitioner  is  entitled  to  an 
amendment  adding  it.  If  the  respondent  is  prejudiced 
by  the  surprise,  terms  may  be  imposed. 

The  amendment  was  then  made. 

Witness  continued:  I  treated  several  of  Beatty's  men 
there.  I  paid  something  for  the  treat.  I  also  treated  a 
few  persons  at  a  small  shop  in  Humberstone.  I  think 
also  I  had  somethino-  to  drink  in  a  tavern  in  Welland  on 

o 

polling  day.  I  cannot  say  Avhether  I  treated,  or  other 
persons  treated  me,  on  the  last  occasion. 

William  0.  Cowan  :  I  live  in  Thorold.  I  voted  for  Mr. 
Currie.  There  were  a  few  of  us  who  undertook  to  look 
up  voters'  lists  and  canvass  for  Mr.  Currie.  I  never  met 
Mr.  Currie  at  Thorold.  I  saw  him  frequently  at  St. 
Catharines  during  the  canvass  and  spoke  of  the  election. 
We  met  at  Mr.  Munro's  several  times  about  the  election. 
We  spent  no  money  that  I  know  of,  nor  was  there  any 
treating.  I  asked  one  Fair  to  vote  for  Mr.  Currie.  I  held 
out  no  inducement  or  promise  to  him.  On  one  occasion 
previous  to  the  election  I  treated  him.  I  asked  him,  if  he 
would  not  vote  for  Currie  not  to  vote  against  him.  I 
say  positively  I  held  out  no  inducement  to  Fair.  There 
has  not  been  a  meetins:  of  the  committee  since  the  election. 

Cross-examined :  There  was  never  any  committee  ;  no 
organization.  We  did  not  communicate  with  Mr.  Currie, 
nor  make  him  aware  of  our  proceedings. 

Robert  Eddij :  I  live  in  Thorold,  and  voted  for  respondent. 
I  was  not  a  member  of  any  committee.    I  never  spoke  to 
Mr.  Currie  during  the  election.    I  canvassed  only  three 
persons.    I  met  some  others  who  looked  over  voters'  lists 
I  met  them  casually  on  the  street.    I  canvassed  Sanders, 
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Galbraith  and  Pew,  and  no  others.  I  paid  and  promised 
no  money.  I  said  to  these  three  men,  if  there  was  any 
money  forthcoming  they  would  get  their  share  of  it.  Mr. 
Cowan  met  me  and  said  if  I  could  do  anything  with  these 
parties  and  get  them  to  vote,  it  would  be  all  right.  I  said 
to  Mr.  Cowan  and  Mr.  Bann  that  if  stamps  were  not  used 
the  election  would  go  wrong.  Mr.  Bann  and  Mr.  Cowan 
said  that  Mr.  Currie  would  not  spend  a  cent.  The  way  I 
came  to  offer  Galbraith  money  was,  he  said  he  guessed  he 
could  not  vote  as  the  other  side  had  promised  him  $20.  I 
told  him  to  come  along  and  it  would  be  all  right.  The 
persons  named  voted  for  Currie. 

William  0.  Cowan,  recalled :  Eddy  met  me  on  the- 
street  and  told  me  of  the  three  men ;  he  said  they  could 
be  got.  I  merely  told  Eddy  that  he  might  tell  the  three-, 
men  mentioned  by  him  that  if  they  would  vote  they  should 
have  money  if  we  got  any  money.  I  did  this  on  my  own 
behalf. 

James  Munro  :  I  live  at  Thorold,  and  voted  for  Mr. 
Currie.  I  was  a  member  of  the  convention  which  brought 
out  Mr.  Currie.  There  were  evening  meetings  at  my  store- 
of  the  friends  of  Mr.  Currie,  with  a  view  to  promote  his, 
election.  Mr.  Cowan  was  at  these  meetings.  I  think  it  very 
likely  something  was  said  about  expenses.  There  was  na 
expenditure  of  money  to  my  knowledge.  I  saw  Mr.. 
Currrie  at  Thorold  at  a  public  meeting  in  the  drill  shed. 
I  canvassed  a  little.  I  don't  think  there  were  more  than 
two  or  three  meetings  at  my  store.  I  stood  at  the  poll  at 
Thorold  ;  I  had  no  authority  from  Mr.  Currie. 

Cross-examined :  1  never  saw  Mr.  Currie  from  the  time 
of  the  convention  meeting  until  the  nomination.  There 
was  a  resolution  of  the  convention  pledging  the  members 
of  it  to  support  Mr.  Currie. 

After  the  examination  of  other  witnesses, 

Mr.  Cameron  stated  that  the  evidence  he  had  to  offer 
would  add  nothing  to  what  had  already  been  given. 
With  the  exception  of  the  evidence  of  Neelon  and  Eddy, 
there  was  nothinsr  to  affect  the  election.    The  questions. 
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to  be  considered  were  whether  agency  had  been  proved, 
and  secondly,  whether  the  acts  of  the  supposed  agents 
had  been  such  as  would  avoid  the  election.  He  thought 
it  would  be  fair  and  proper  that  the  petition  should  be 
proceeded  with  no  further. 

The  VICE-CHANCELLOR. — "  That  amounts  to  withdraw- 
ing the  petition,  and  I  see  by  the  Act  I  have  jurisdiction 
to  allow  that."  In  giving  judgment,  the  learned  Judge 
said  there  had  been  no  sufficient  proof  of  agency,  and  re- 
ferred to  the  Westminster  case  in  England  (1  O'M.  &  H., 
89),  and  to  the  dictum  of  the  Judge  who  tried  the  case,  to 
the  elFect  that  some  recognition  by  the  candidate  of  a 
voluntary  agent's  services  must  be  proved.  He  held  that 
here  agency  had  not  been  proved.  Tlie  treating  by  Neelon 
he  held  did  not  come  within  the  Act ;  it  was  evidently 
done  in  compliance  with  a  custom  prevalent  in  the  country 
when  friends  meet.  There  must  be,  in  cases  under  the 
Election  Law,  a  corrupt  intent  shown  in  order  to  affect 
the  election.  One  glass  of  liquor,  as  had  been  said  in 
Eno'land,  cjiven  with  a  view  of  influencincr  a  vote,  would 
avoid  the  election. 

The  petition  was  dismissed,  and,  by  consent  of  the 
respondent,  without  costs,  as  he  had  subpoenaed  no 
witnesses. 

(5  Journal  Leg  is.  Assem.,  1871-2,  p.  12.) 


NORTH  SIMCOE. 


Before  Mr.  Vice-Chancellou  Strong. 

Barrie,  mh  October,  1871. 

Jonathan  Sissons,  Petitioner,  v.  William  D.  Ardagh, 
Bespondent. 

Hiring  Railwmj  Train  to  convey  Voters  to  the  Election — Agency — 
Recriminatory  Case . 

Held,  that  the  hiring  by  an  agent  of  the  respondent  of  a  rail*vay  train  to 
convey  voters  to  and  from  places  along  the  line  of  railway  where  they 
could  vote,  was  a  payment  of  the  travelling  expenses  of  voters  in  going 
to  and  from  the  election,  within  the  meaning  of  sec.  71  of  32  Vic,  c. 
21,  and  was  a  corrupt  practice,  and  avoided  the  election. 
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Where  a  charge  of  corrupt  practices  by  way  of  a  recriminatory  case  is 
alleged  by  a  respondent  against  a  petitioner,  it  may  be  reserved  until 
the  conclusion  of  the  petitioner's  case. 

The  petition  contained  the  usual  allegations  of  bribery 
and  corrupt  practices,  and  the  hiring  of  teams  and  of  a 
railway  train,  to  convey  voters  to  and  from  the  election. 

Mr.  Bethune  a/rid  Mr.  J.  K.  Kerr,  for  petitioner. 

Mr.  U Alton  Mc'.arthy  for  respondent. 

Counsel  for  the  respondent  objected  that  petitioner  was 
disqualified  on  the  ground  of  bribery,  and  produced  a 
notice  served  on  the  petitioner,  calling  upon  him  to  ap- 
pear, in  order  that  evidence  might  be  given  to  prove  him 
guilty  of  bribery. 

The  Yice-Chancellor  said  he  would  reserve  the  ques- 
tion until  the  conclusion  of  the  petitioner's  case. 

Evidence  of  the  payment  of  travelling  expenses  of 
voters  going  to  and  from  the  election  was  as  follows : 

William  Davis  Ardagh,  Respondent  :  "I  was  a  candidate 
at  the  last  election  for  North  Simcoe.  I  knew  that 
a  special  train  on  the  Northern  Railway  had  been  hired 
to  bring  voters  in  my  interest  and  of  the  other  can- 
didates, down  the  line  of  railway.  A  share  of  the 
expense  of  this  train  was  paid  by  my  partner,  John 
Ardagh.  This  may  have  been  charged  to  me.  The  amount 
was  $200  or  $180.  I  suppose  my  partner  expected  that 
I  should  pay  it.  The  agreement  for  this  train  was  made 
between  Mr.  McCarthy  or  Mr.  John  Ardagh,  on  my  be- 
half, Mr.  Morrison,  for  Mr.  Lount,  and  Mr.  Thomp- 
son, for  Mr.  Cook.  I  consider  it  optional  with  myself 
whether  I  shall  repay  the  amount  incurred  for  this  train 
or  not.  I  am  satisfied  the  election  was  not  in  any  way 
afiected  by  this  train.  I  have  not  yet  determined  whether 
I  will  repay  my  partner  what  he  advanced  on  account  of 
the  election  or  not.  There  was  a  committee  for  my  elec- 
tion, as  I  knew  at  the  time,  at  Barrie.  Mr.  D'Alton  Mc- 
Carthy was  the  chairman  of  this  committee.    Mr.  John 
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Ardagh  was,  I  knew,  taking  an  interest  in  my  election. 
He  went  out  and  held  one  or  two  meetings  on  my  behalf." 

The  Vice-Chancellor,  on  this  evidence,  held  that  the 
election  was  void,  on  the  ground  that  persons  acting  on 
behalf  of  the  respondent  had  paid  the  travelling  ex- 
penses of  divers  electors  in  going  to  and  returning  from 
the  election. 

Costs  were  ordered  to  be  paid  by  respondent,  so  far  as 
the  same  related  to  the  avoidance  of  the  election. 

(5  Journal  Legis.  Assevi.,  1871-2,  p.  12.) 


SOUTH  GREY. 


Before  Mr.  Vice-Chancellor  Mowat. 

Owen  Sound,  13  to  14  September ;  7  to  8  November,  1871. 

Alexander  Hunter,   PdUioncr,  v.  Abram  William 
Lauder,  Respondent. 

Controverted  Elections  Acts — Adjournment  —  Poioer  of  Judge  to  Chanrje 
Place  of  Hearinci— Evidence  of  Bribery — ResponsibUitij  for  Acts  of 
Agents  and  Sub-agents — Payment  of  Expenses  of  Voters — Treating — 
Destroying  Election  Accounts — Costs. 
When  a  Kule  of  Court  has  been  issued  imder  the  Controverted  Elections 
Act,  appointing  a  place  for  the  trial  not  within  the  constituency  the 
election  for  which  is  in  question,  the  Judge  by  whom  the  petition  is 
being  tried,  has  no  power  to  adjourn,  for  the  further  hearing  of  the 
cause,  from  the  place  named  in  the  Rule  of  Court  to  a  place  within 
such  constituency. 

Reasonable  refreshments  furnished  bond  fde  to  committees  promoting 
the  election  are  not  illegal. 

Where  a  charge  of  bribery  is  only  the  unaccepted  offer  of  a  bribe,  the 
evidence  must  be  more  exact  than  that  required  to  prove  a  bribe 
actually  given  or  accepted.  , 

The  respondent  entrusted  about  i$700  to  an  agent  for  election  purposes.  \ 
without  having  supervised  the  expenditure.    Held,  that  this  did  not  ; 
make  him  personally  a  party  within  34  Vic,  cap.  8,  sec.  46,  to  every 
illegal  application  of  the  money  by  the  agent,  or  by  those  who  received 
money  from  him.    But  if  a  very  excessive  sum  had  been  so  entrusted  j 
to  the  agent,  the  presumption  of  a  corrupt  purpose  might  have  been 
reasonable. 

When  a  candidate  puts  money  into  the  hands  of  his  agent,  and  exercises 
no  supervision  over  the  way  in  which  the  agent  is  spending  that 
money,  but  accredits  and  trusts  him,  and  leaves  him  the  power  of 
spending  the  money,  although  he  may  have  given  directions  that  none 
of  the  money  should  be  improperly  spent,  there  is  such  an  agency 
established  that  the  candidate  is  liable  to  the  fullest  extent  not  only 
for  what  that  agent  may  do,  but  also  for  what  all  those  whom  that 
agent  employs  may  do. 
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The  payment  of  a  voter's  expenses  in  going  to  the  poll  is  illegal,  as  such, 
and  a  corrupt  practice,  even  though  the  payment  may  not  have  been 
intended  as  a  bribe. 

"The  distribution  of  spirituous  liquor  on  the  polling  day,  with  the  object 
of  promoting  the  election  of  a  candidate,  will  make  his  election  void. 

When  all  the  accounts  and  records  of  an  election  are  intentionally  de- 
stroyed by  the  respondent's  agent,  even  if  the  case  be  stripped  of  all 
other  circumstances,  the  strongest  conclusions  will  be  drawn  against 
the  respondent,  and  every  presumption  will  be  made  against  the 
legality  of  the  acts  concealed  by  such  conduct. 

Where  bribery  by  an  agent  is  proved,  costs  follow  the  event,  even  though 
personal  charges  made  against  the  respondent  have  not  been  proved, 
there  having  been  no  additional  expense  occasioned  to  the  respondent 
by  such  personal  charges. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  J.  K.  Kerr  for  the  petitioner. 
The  Respondent  in  person. 

By  a  rule  of  Court  the  case  was  tried  at  Owen  Sound, 
a  place  not  within  the  electoral  division.  Upon  an  ad- 
journment the  question  was  raised  whether  the  presiding 
judge  could  adjourn  from  Owen  Sound  to  a  place  within 
the  electoral  division,  for  the  further  hearing  of  the  case. 

The  Vice-Chancellor  held  that  he  had  no  power 
to  grant  such  an  adjournment,  as  by  so  doing  he  would 
in  effect  override  a  rule  of  Court. 

Offers  of  bribes  were  said  to  have  been  made  to  one 
Alexandei'  McKechnie  and  one  James  Black,  who  were  ex- 
amined as  witnesses.'  The  evidence  of  both  was  contra- 
dicted by  Mr.  Lauder  on  his  own  oath.  McKechnie  had 
actively  supported  the  respondent  at  the  previous  election 
for  the  riding,  and  Mr.  Lauder  seemed  to  have  expected 
a  like  support  from  him  at  the  election,  now  in  question. 
In  this  expectation  Mr.  Lauder  (according  to  McKechnie's 
evidence)  asked  him  to  "  come  into  our  committee  to- 
night," and  added,  "  we'll  furnish  you  with  plenty  of 
means."  McKechnie  did  not  go  to  the  committee,  and  did 
not  give  Mr.  Lauder  his  support.  He  deposed  that  he 
considered  Mr.  Lauder's  observation  "  in  the  light  of  brib- 
ing" him. 
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James  Black  deposed  that  he  had  heard  that  Mr.  Lauder 
had  a  large  sum  of  money  to  spend  on  the  election  ;  that 
he  applied  to  Mr.  Lauder  for  some  of  it ;  that  he  offered 
to  woik,  if  paid  ;  and  that  he  (the  witness)  said  that 
money  would  "  do  good "  in  his  section  ;  but  he  also 
deposed  that  Mr.  Lauder  would  not  give  him  any  money; 
said  it  would  be  illegal  to  do  so,  and  made  him  no  offer. 
The  witness  added  that  Mr.  Lauder  told  him  to  "  go  to 
Perry."  He  stated  that  he  did  go  to  Mr.  Perry,  and  that 
Mr.  Perry  said  he  had  no  money.  And  it  further  appeared 
that  the  witness  in  fact  got  no  money  either  from  Mr. 
Lauder  or  from  Mr.  Perry,  and  that  he  in  consequence 
voted  for  Mr.  McFayden,  the  opposing  candidate. 

As  to  the  treating,  it  was  proved  that  on  various 
occasions  Mr.  Lauder  expressly  forbade  all  treating  as  well 
as  everything  else  of  an  illegal  kind  being  done  to  promote 
his  election.  But  it  appeared  that  on  the  nomination 
day,  at  an  election  meeting  held  after  the  nomination,  in 
the  Orano'e  Hall  in  the  villao^e  of  Durham,  refreshments, 
were  brought  into  the  room  by  one  Woodland,  and  were 
partaken  of  by  the  persons  present.  Mr.  Lauder  deposed 
that  he  knew  nothing  of  these  refreshments  before  they 
were  brought  in  ;  that  he  told  the  parties  bringing  them 
in  to  be  careful,  and  that  they  might  be  "  coming  too  near 
the  law."  He  further  deposed  that  he  did  not  pay  for 
these  refreshments,  and  that  no  account  for  them  had 
been  rendered  to  him.  There  was  no  evidence  to  the 
contrary  of  what  Mr.  Lauder  thus  deposed.  There  was, 
however,  evidence  that  he  did  pay  for  refreshments  pro- 
vided for  various  committees  at  their  election  meetings. 
The  central  committee  at  Durliam  consisted  of  about  nine 
persons  ;  the  local  committees  did  not  seem  to  have 
respectively  comprised  so  many.  There  was  evidence^ 
also,  that  on  some  other  occasions  there  was  a  general 
treating  of  electors  at  the  close  of  public  meetings  of 
electors  which  Mr.  Lauder  had  been  addressing,  and  while 
he  was  in  the  house  where  the  treating  took  place.  There 
was  no  other  evidence  of  knowledge  or  consent.  One 
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Thomas  Smith  swore  that  after  a  meeting  held  at  a  tavern 
in  Egremont,  which  meeting  had  been  addressed  by  Mr. 
Lauder,  he  had  given  a  treat  for  which  he  paid  $5  ;  that 
some  time  after  the  treat  he  received  $20  from  Mr, 
Lauder ;  that  he  had  paid  the  $5  at  the  time  the  treat 
was  given,  and  before  he  received  the  $20  ;  and  that  the 
treat  Avas  given  on  his  own  responsibility,  and  Mr.  Lauder 
was  no  party  to  it ;  that  Mr.  Lauder  gave  the  $20  to  pay 
for  the  use  of  the  room  in  which  the  meeting  was  held, 
for  his  (Mr.  Lauder's)  own  personal  expenses  at  the  tavern^ 
and  for  refreshments  which  had  been  furnished  for  a 
committee  which  held  a  meeting  at  the  tavern  that  even- 
ing. It  was  not  shown  that  Mr.  Lauder  was  aware  that 
Smith  had  treated  when  he  gave  him  the  $20.  Smith 
also  swore  that  he  had  expended  more  than  $20  for  re- 
freshments for  committee-men,  for  feed  for  their  horses, 
etc.,  in  addition  to  the  $5  paid  for  the  treat. 

The  corrupt  practices  said  to  have  been  committed  by 
Mr.  Lauder's  agents  were  chiefly  these :  1,  bribery ;  2, 
treating  meetings  of  electors;  and  3,  giving  spirituous 
liquor  during  the  polling  day. 

In  regard  to  bribery,  the  principal  instances  proved 
were  committed  by  one  George  Privat.  Privat  was  the 
principal  canvasser  for  Mr.  Lauder  in  that  part  of  the 
township  of  Normanby  called  the  "  Old  Survey."  Privat 
was  called  on  by  one  William  Scott  and  one  Charles  Grant, 
and  was  either  asked  to  go  on  the  committee  (for  securing 
Mr.  Lauder's  election),  or  was  told  by  Scott  that  he  had 
been  put  on  the  committee.  The  former  was  his  own  re- 
collection, the  latter  was  Grant's  recollection  of  what  had 
occurred.  He  sent  word  to  Durham  by  these  persons 
"  that  it  would  take  $100  to  work  up  the  Old  Survey." 
In  reply,  he  was  told  that  so  much  could  not  be  given. 
He  was  told  also  to  go  to  one  Meddaugh,  whom  he  knew. 
He  went  to  Meddaugh  accordingly,  and  at  Meddaugh's 
instance  Mr.  Perry  gave  him  $50.  Privat  "  was  not  told 
what  he  was  to  do  with  the  money,"  but  he  received  it 
"  to  spend  on  the  election."    He  went  into  the  canvass, 


56  PROVINCIAL  ELECTIONS.  [A.D. 

and  in  the  course  o£  it  he  committed  the  alleged  acts  of 
bribery. 

The  alleged  bribery  was  this  :  it  appeared  from  his  own 
evidence  that  after  conversing  with  certain  named  voters 
severally,  a  day  or  two  before  the  election,  he  dropped 
money  for  them  on  the  ground,  and  then  walked  away ; 
that  in  each  case  he  meant  this  money  to  be  picked  up  by 
the  voter ;  that  his  chief  or  only  purpose  in  this  was  to 
secure  the  voter's  support  for  Mr.  Lauder  ;  and  that  he 
dropped  the  money  instead  of  handing  it  to  the  voter,  be- 
cause he  imagined  that  this  indirect  mode  would  enable 
the  voter,  if  sworn,  to  say  that  he  had  received  no  money. 
Meddaugh,  to  whom  he  referred  Privat  as  to  money,  was 
another  member  of  the  central  committee.  Perry,  who 
gave  Privat  the  money,  was  a  distant  relation  of  Mr. 
Lauder's  ;  he  was  the  secretary  of  the  central  committee  ; 
kept  all  accounts  ;  was  the  treasurer  for  the  contest,  and 
received  from  Mr.  Lauder,  and  disbursed  most  of  the  funds 
which  Mr.  Lauder  from  time  to  time  supplied  for  the  pur- 
poses of  the  election.  Mr.  Lauder  stated  in  his  evidence 
that  he  had  "  refused  to  have  anything  to  do  witli  com- 
mittees "  The  only  instructions  which  he  appeared  to 
have  given  with  reference  to  the  expenditure  of  the  money 
were  those  implied  in  his  forbidding  any  treating,  hiring 
of  teams,  or  paying  for  votes.  Two  of  these  voters  were 
examined,  and  proved  the  finding  of  the  money  which 
Privat  had  dropped.  Privat  stated  that  he  had  some  talk 
with  the  voters  referred  to  about  their  doing  some  plough- 
ing for  him. 

[The  VICE-CHANCELLOR  considered  that  if  this  part  of 
his  evidence  was  correct,  the  suggestion  about  ploughing 
was,  like  the  dropping  of  the  money,  a  colorable  pretence 
by  which  it  was  intended  to  evade  the  law.] 

William  Scott,  who  solicited  Privat  to  take  part  in  the 
active  work  of  the  election,  was  a  member  of  the  central 
committee.  He  "  went  round  to  the  different  places  and 
brought  in  returns,  sometimes  written  and  sometimes 
verbal,  of  how  the  other  committees  were  getting  on." 
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Mr.  Ferry  paid  out  abont  $1,700  for  the  purposes  of  the 
election,  and  after  the  election  he  claimed  credit  for  that 
amount  from  Mr.  Lauder.  Mr.  Lauder  allowed  and  settled 
$625  only,  but  objected  to  the  balance  as  unnecessarily 
spent  (not,  he  said,  as  illegally  spent),  and  had  not  yet 
paid  it.  Perry  swore  that  he,  notwithstanding,  expected 
to  be  paid,  though  he  had  not  yet  received  any  promise 
to  that  effect. 

It  appeared  that  the  letters  and  accounts  with  reference 
to  the  election  had  been  destroyed.  Mr.  Lauder  stated 
that  he  had  destroyed  all  the  letters  written  to  him,  and 
had  kept  no  copies  of  the  letters  written  by  him,  in  which 
reference  was  made  to  money  matters ;  and  Perry  swore 
that  he  had  destroyed  all  papers  connected  with  the  elec- 
tion about  ten  days  after  it  took  place,  including  a  list  of 
the  members  of  the  central  committee,  a  record  of  their 
proceedings,  and  an  account  of  moneys  expended. 

After  the  argument  of  Counsel  on  the  personal  charges 
of  bribery  against  the  respondent,  the  following  judgment 
was  delivered  : 

Mow  AT,  y.-C. — I  am  satisfied  that  no  case  has  been 
made  out  against  Mr.  Lauder  personally. 

With  regard  to  the  Orange  Hall  meeting,  the  weight  of 
evidence  goes  to  show  that  it  was  a  meeting  of  committees  ; 
and  besides,  no  refreshments  for  the  meeting  were  ordered 
or  furnished  by  Mr.  Lauder,  or  paid  for,  or  promised  to  be 
paid  for,  by  him.  I  do  not  think  that  reasonable  refresh- 
ments furnished  bond  fide  to  committees  are  illegal. 

As  to  the  alleged  treating  at  Normanby,  Smith's  evi- 
dence is  unsatisfactory,  but  there  is  no  ground  for  believ- 
ing that  Mr.  Lauder  knew  that  Smith  had  treated  when 
he  gave  him  the  money. 

The  case  of  McKechnie,  as  stated  by  himself,  is  not 
sufficient  to  prove  Mr.  Lauder  guilty.  McKechnie  states 
that  Mr.  Lauder  said,  "  come  over  to  our  committee  to- 
night, and  you  shall  be  furnished  with  plenty  of  means," 
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and  McKechnie  swears  that  he  considered  this  an  offer  of 
a  bribe  to  him.  He  did  not  ffo  to  the  meetino:,  and  no 
other  conversation  on  this  point  took  place.  Now,  where 
the  charge  is  only  the  unaccepted  offer  of  a  bribe,  the 
evidence  must  be  more  exact  than  is  required  to  prove  a 
bribe  actually  given  or  accepted.  A  very  little  difference 
in  the  language  employed  might  make  a  great  difference 
in  the  intention  of  the  supposed  offer.  Where  a  conversa- 
tion is  not  followed  by  the  act  spoken  of,  we  are  not, 
unnecessarily,  to  presume  a  bad  intention.  In  an  election, 
means  are  required  for  legitimate  purposes ;  and  I  am  not 
at  liberty  to  infer  that  Mr.  Lauder  meant  "  I  shall  furnish 
you  with  plenty  of  means  for  illegal  purposes." 

The  case  of  Black  is  weaker  than  that  of  McKechnie. 
He  says  :  "  I  heard  Mr.  Lauder  had  a  large  amount  of 
money  for  election  purposes,  and  I  asked  him  for  some. 
He  refused  it,  and  said  it  was  illegal,  and  told  me  to  go 
to  Perry."  Black  applied  to  Perry,  and  Perry  neither 
gave  him  money  nor  the  promise  of  any.  It  would  be 
preposterous  to  say  judicially  on  this  evidence  that  Mr. 
Lauder  or  Mr.  Perry  offered  or  promised  to  give  the  money 
which  they  both  refused  to  give.  Both  McKechnie  and 
Black  voted  against  Mr.  Lauder. 

Next  it  is  said  that  Mr  Lauder  entrusted  large  sums  to 
Perry  ;  that  he  should  have  supervised  the  expenditure,, 
and  that  his  failure  to  do  so  makes  him  personally  a  party 
within  section  40  of  the  Act  of  1871  (34  Vic,  c.  3)  ta 
every  illegal  application  of  money  by  Perry,  or  by  those 
who  received  money  from  Perry.  The  sum  which  Mr. 
Lauder  gave  was  under  S700  ;  there  is  no  evidence  before 
me  that  that  sum  was  an  excessive  one  for  legitimate 
expenses ;  and  a  certain  amount  of  discretion  must  h& 
placed  in  a  candidate's  agents.  If  he  had  put  $7,000  into 
Perry's  hands,  the  argument  of  a  corrupt  purpose  might 
have  been  reasonable.  The  facts  do  not  suggest  to  my 
mind  any  idea  that  Mr.  Lauder  intended  his  money  to  be 
employed  illegally. 
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For  these  reasons  I  think  the  personal  charges  not 
made  out. 

Counsel  then  addressed  the  Court  as  to  bribery  hy 
agents,  after  which  judgment  was  given  as  follows  : 

Mow  AT,  V.  C. — I  may  dispose  of  this  case  on  the  ground 
of  the  illegality  of  Privat's  acts.  He  was  asked  by  Scott- 
to  assist  in  the  canvass,  and  was  referred  to  Durham  for 
money.  He  went  there,  and  got  the  money  from  Perry„ 
through  the  intervention  of  Meddaugh.  These  three  per- 
sons were  the  members  of,  or  connected  with,  the  com- 
mittee at  Durham.  Mr.  Lauder  argues  that  it  does  not 
appear  that  Perry  paid  the  money  with  the  concurrence 
of  the  committee  ;  but  there  is  no  evidence  that  Mr, 
Lauder  had  said  or  done  anything  to  create  a  necessity  for 
this  concurrence,  and  there  is  evidence  to  the  contrary. 
Perry  received  no  instructions  as  to  the  mode  of  the  dis- 
tribution of  the  money.  That  was  left  to  his  discretion  > 
and  Mr.  Lauder  in  his  evidence  distinctly  repudiated  all 
committees,  and  stated  that  he  had  made  his  payments, 
through  Perry.  But  even  if  Perry  had  been  directed  ta 
carry  out  the  instructions  of  the  committee,  and  had  dis- 
obeyed, he  being  the  treasurer  for  the  election,  the  secre- 
tary of  the  committee,  and  the  confidential  agent  of  the 
candidate,  his  acts  would  still  bind  the  candidate.  This- 
is  laid  down  in  the  Staleyhridge  case  (1  O'M.  &  H.,  69). 
There  Mr.  Justice  Willes  said  :  "  I  have  already  in  the 
Bewdley  case  {lb.  18)  had  occasion  to  decide  this  much. 
There  it  appeared  that  the  sitting  member  had  put  a  sum 
of  money  into  the  hands  of  his  agent,  and  that  he  exer- 
cised no  supervision  over  the  way  in  which  that  agent 
was  spending  that  money  ;  that  he  had  given  him  direc- 
tions, and  I  thought  really  intended,  that  none  of  that- 
money  should  be  improperly  spent ;  but  that  he  had 
accredited  and  trusted  his  agent,  and  left  him  the  power 
of  spending  the  money,  and  I  came  to  the  concldsion  upon 
that,  that  there  was  such  an  agency  established  as  that  the; 
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sitting  member  was  responsible  to  the  fullest  extent,  not 
only  for  what  that  agent  might  do,  but  for  all  the  people 
whom  that  agent  employed  might  do :  in  short,  making 
that  agent,  as  far  as  that  matter  was  concerned,  himself, 
and  being  responsible  for  his  acts.  I  see  no  reason  to 
doubt  at  all  that  that  is  perfectly  correct." 

This  is  no  new  law :  it  has  been  the  rule  ever  since 
there  was  a  record  of  the  law  of  Parliament ;  it  is  founded 
on  reason,  and  if  another  rule  were  adopted,  a  candidate 
might  give  his  agent  money,  take  the  benefit  of  the  ex- 
penditure, and  afterwards  say  that  he  did  not  authorize 
the  mode  in  which  the  money  had  been  spent,  claim 
freedom  from  responsibility  in  respect  of  the  use  made  of 
it,  and  thus  evade  the  whole  law  against  corrupt  practices. 
I  cannot  hold  otherwise  in  this  instance  (in  which  there  j 
is  no  dispute  as  to  the  facts)  than  that  Mr.  Lauder  is  re-  | 
sponsible  for  the  acts  of  Privat. 

As  to  these  acts  :  Privat  talked  to  certain  voters  about 
the  election,  and  dropped  the  money  for  them,  so  (as  he 
explains  it)  that  they  might  be  able  to  swear  that  they  had 
received  no  money.  To  constitute  the  offence,  it  is  not 
necessary  that  voters  should  accept  an  offered  bribe.  The 
two  voters  called  confirm  all  that  was  necessary  in  Pri vat's 
evidence  to  make  out  the  charge  against  him.  His  pur- 
pose was  to  secure  the  votes  by  means  of  this  money.  I 
have  no  alternative  but  to  hold  that  Privat  has  been 
guilty  of  such  acts  as  agent  as  render  the  election  void. 

So  far  the  case  is  free  from  doubt. 

As  to  some  other  points,  it  may  be  proper  that,  for  the 
information  of  parties  concerned,  I  should  -intimate  the 
impression  I  have  formed. 

As  to  Ray,  I  do  not  consider  the  $2  given  to  him  to 
have  been  a  bribe,  as  distinguished  from  a  payment  for 
the  expenses  of  himself  and  the  other  voters  who  were 
going  with  him  to  the  polls  ;  but  the  payment  would  be 
illegal  either  way,  according^  to  the  decision  of  Chief  Justice 
Eichards  at  Picton,  (a)  and  of  my  brother  Strong  at 
Barrie.  {b). 

(a)  Prince  Edward  case,  ante  p.  45!  ^  ~ 

(b)  '^oxVo  Simcoe  case,  ante  p.  50. 
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As  to  the  treating  by  agents  of  meetings  of  electors,  in 
order  to  promote  the  election,  if  the  validity  of  the  elec- 
tion had  in  my  view  depended  on  that  question,  I  would, 
in  consequence  of  the  decision  in  the  Glengarry  case,  (a) 
have  reserved  the  point  for  the  opinion  of  the  Court  of 
Queen's  Bench. 

If  it  had  been  necessary  for  me  to  decide  as  to  the  effect 
of  distributing  liquor  on  the  polling  day,  I  do  not  at  pre- 
sent see  how  I  could  avoid  holding  that  the  object  was 
the  promotion  of  the  election  of  Mr.  Lauder,  and  that  the 
election  was  void  on  that  ground. 

With  regard  to  the  destruction  of  the  accounts  and 
papers,  I  consider  the  matter  a  very  grave  one.  If.  the 
case  were  stripped  of  all  other  circumstances  but  the 
destruction  of'  the  records  of  the  committee  and  the 
accounts,  by  a  person  holding  the  position  of  Mr.  Perry 
in  the  election,  I  incline  at  present  to  think  that  it  would 
be  my  duty  to  draw  the  strongest  possible  conclusions 
against  the  respondent ;  and  that  I  should  make  every 
presumption  against  the  legality  of  the  acts  which  were 
concealed  by  such  conduct.  The  only  safe  course  for  an 
honest  candidate  to  pursue  is  to  have  all  papers  preserved,, 
and  to  be  able  to  show  how  all  the  money  was  expended. 
For  such  a  candidate,  or  any  agent  of  his,  to  be  content 
with  saying  he  does  not  know  how  the  money  is  spent,  is 
very  unwise. 

But  I  pronounce  no  decision  on  these  points,  as  the  con- 
duct of  Privat  has  rendered  it  unnecessary.  On  the  ground 
of  Privat's  acts  I  declare  the  election  void,  and  I  shall 
report  that  it  was  not  established  to  my  satisfaction  that 
corrupt  acts  were  committed  by  or  with  the  knowledge 
of  Mr.  Lauder  personally. 

The  English  practice  is  that  costs  follow  the  event  where 
bribery  by  an  agent  is  proved,  and  I  follow  that  practice.. 

The  Eesj)ondent  then  urged  that  there  should  be  an 
apportionment  of  the  costs,  as  according  to  the  judgment 


(a)  Ante  p.  8. 
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of  the  Court,  the  petitioner  had  been  successful  on  some 
only  of  the  issues. 

The  Vice-Chancellor  said  that  there  did  not  appear  to 
have  been  any  increase  of  the  costs  on  account  of  the  issues 
on  which  the  petitioner  had  failed;  that  his  observations  as 
to  the  destruction  of  papers  were  to  be  borne  in  mind,  and 
that,  under  all  the  circumstances,  he  did  not  think  there 
should  be  any  apportionment. 

(5  Journal  Legis.  Assem.,  1871-2,  p.  13.) 


NORTH  YORK. 


Before  Mr.  Justice  Galt. 

Newmarket,  14th  to  17th  November,  1S71. 

Nelson  Gorham  et  al,  Petitioners,  v.  Alfred  Boultbee, 
Respondent. 

Illegal  and  Prohibited  Acts." — Treating — Sellitig  Liquor  on 
Polling  Day — Agency — Costs — Special  Case. 

Held,  1. — ^Tliat  "  illegal  and  prohibited  acts  relating  to  elections,"  in  the 
definition  of  corrupt  practices  in  the  Controverted  Elections  Act, 
1871,  were  confined  to  bribery,  hiring  of  teams,  and  undue  influence, 
as  defined  by  sees.  67  to  74  of  the  Election  Act  of  1868. 

2. — That  violations  of  section  61  (treating  at  meetings)  and  section  66 
(giving  or  selling  liquor  at  taverns  on  polling  day)  are  not  corrupt 
practices  within  the  meaning  of  the  said  Acts,  unless  committed  in 
order  to  influence  voters  at  the  election  complained  of. 

Evidence  was  given  to  show  that  certain  parties  had  attended  meetings 
with  the  respondent  and  canvassed  for  him,  and  had  performed  other 
acts  of  alleged  agency,  as  set  out  in  the  evidence. 

I[eld.  that  the  acts  of  alleged  agency  relied  on  in  the  evidence  were  not 
sufficient  to  constitute  such  parties  the  agents  of  the  respondent. 

The  petition  nevertheless  was  dismissed  without  costs. 

A  special  case  may  be  reserved  for  the  opinion  of  the  Court  of  Queen's 
Bench  only  when  the  Judge  presiding  at  the  election  trial  has  a  serious 
doubt  as  to  what  the  law  is  ;  or  believed  that  the  Court  might  enter- 
tain a  different  opinion  from  that  of  the  election  judge. 

The  petition  was  in  the  usual  form  as  to  corrupt  prac- 
tices, and  claimed  the  seat  for  the  defeated  candidate.  The 
votes  at  the  election  were  :  For  the  respondent,  1,306  ; 
for  the  Hon.  John  McMurrich,  1,301 ;  majority  for  re- 
spondent, 5. 
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M7\  K.  Mackenzie,  Q.  C,  Mr.  Bethune,  and  Mr.  McMur- 
ricli,  for  petitioner. 

Dr.  McMichael  and  Mr.  D'Arcy  Boulton,  for  respondent. 

The  evidence  as  to  agency  and  treating  was  as  follows  : 

David  C.  Bnrke :  I  live  at  Newmarket ;  am  a  partner 
of  respondent.  I  took  part  in  the  last  election  for  Mr. 
Boultbee ;  I  canvassed  for  him.  I  went  with  him  when 
he  was  holding  meetings  ;  I  was  not  a  member  of  his  com- 
mittee. I  know  a  place  called  Gum  Swamp ;  I  went 
through  there  the  night  before  the  election.  David  Wil- 
loughby  went  with  me.  It  was  dark.  We  met  parties 
on  the  road  ;  they  all  said  they  were  going  to  vote  for 
Boultbee.  I  had  some  liquor  with  me,  a  few  small 
bottles ;  I  bought  them  at  Huggard's  hotel ;  I  got  it  to 
treat  my  friends.  I  left  them  at  the  mill ;  I  think  there 
was  a  dozen  when  I  started.  I  stopped  at  Bellhaven ;  it 
was  a  polling  place,  I  got  there  about  11  or  12  p.m.  Mr. 
Willoughby  was  with  me.  The  bottles  were  left  in  the 
buggy  ;  they  were  in  an  open  box.  I  took  the  liquor  to 
drink  myself,  and  to  treat  my  friends.  The  bottles  were 
taken  from  the  buggy  ;  I  missed  them  next  day.  I  did 
not  treat  any  person  ;  don't  think  I  made  any  inquiry 
about  the  whiskey. 

Archibald  Mc  Venn :  I  was  bar-keeper  in  Hewett's 
hotel  in  March  last.  1  remember  the  meeting  of  the  18th 
March.  I  heard  it  was  a  meeting  of  Boultbee's  friends. 
Saw  Mr.  Hogaboom  there.  I  cannot  say  what  they  were 
talking  about.  I  charged  $50  for  the  liquor ;  that  was 
the  value  of  the  liquor.  I  guessed  at  it.  George  Hoga- 
boom ordered  it.  I  did  not  tell  him  what  I  charged.  I 
cannot  say  how  often  I  served  them  with  liquor.  They 
were  mostly  village  people  ;  some  of  them  got  a  little 
drunk.  I  charged  5  cents  a  glass.  I  charged  $10  for  the 
room.  I  did  not  try  to  keep  an  account  of  the  glasses. 
I  think  there  were  $40  worth  of  liquor  drank.  It  was 
whiskey  and  beer  and  cigars  ;  there  was  drinking  at  the 
bar  besides,  which  was  not  included.  Mr.  Hogaboom  did 
not  say  who  would  pay  for  the  liquor.    I  charged  it  to 
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him  because  he  ordered  it.  Hogaboom  did  not  engage 
the  room. 

Jolip.  Hartray  :  I  reside  in  Newmarket.  I  voted  at  the 
last  election  for  Mr.  Boultbee.  I  was  at  the  meeting  on 
the  18th  March.  I  do  not  know  what  the  meeting  was 
for.  I  went  to  hear  the  result  of  the  canvass.  It  was  a. 
committee  meeting.  They  were  counting  up  the  votes  of 
the  town  in  favor  of  Boultbee.  I  had  a  glass  of  beer  in 
the  room.  The  meeting  was  suggested  by  Mr.  Burke  and 
Mr.  Hogaboom.  There  was  a  number  of  Boultbee's  friends 
there.  When  I  arrived  at  the  meeting  there  was  quite  a. 
number  there. 

James  Hackett,  M.D. :  I  am  a  voter;  I  voted  for  Mr.  Boult- 
bee at  the  last  election.  I  canvassed  for  Mr.  Boultbee. 
There  was  no  regular  committee  to  my  knowledge.  I 
occasionally  got  voters  together  to  promote  the  election 
on  my  own  responsibility.  David  Willoughby  was,  I 
suppose,  one  of  Boultbee's  committee  in  North  Gwillim- 
bury.  I  saw  a  list  of  voters  in  Mr.  Sheppard's  possession, 
but  I  think  Mr.  Willoughby  showed  it  to  me. 

Cross-examined :  I  do  not  know  that  Mr.  Boultbee  ap- 
pointed any  person  to  act  as  a  committee-man  or  canvasser. 
I  was  an  independent  canvasser.  Mr.  Boultbee  knew  I 
was  canvassing. 

Davicl  Glover  :  I  saw  Mr.  Boultbee  during  the  canvass- 
I  supported  him  at  the  former  election.  I  canvassed  for 
him.  George  Hamilton  and  I  were  appointed  a  committee 
to  canvass  Gum  Swamp  school  section;  we  were  appointed 
upon  the  committee  at  the  meeting  at  Bellhaven.  David 
Willoughby  was,  1  think,  chairman  of  the  committee;  John 
Anderson  was  secretary.  There  was  a  large  meeting  ; , 
perhaps  30  or  40  were  present.  There  was  nothing  to 
drink.  There  was  another  meeting  at  which  I  was  not 
present. 

Damd  Spragice :  There  was  a  number  of  the  people  of 
North  Gwillimbury  met ;  I  was  one.  David  Willoughby 
and  others  were  there.  We  supported  Mr.  Boultbee. 
There  were  a  number  of  other  neighbors  there.  Mr. 
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Willougllby  was  chairman.  There  was  no  treasurer  and 
no  money.  Mr  Boultbee  had  a  meeting  at  Bellhaven 
before  the  nomination. 

Cross-examined :  Mr.  Boultbee  had  nothing  to  do  with 
calling  the  first  meeting.  It  was  called  for  the  purpose 
of  ascertaining  the  feelings  of  the  people. 

James  Cheney  :  I  live  in  King.  I  voted  for  Mr.  Boult- 
bee. I  saw  him  in  Newmarket  after  he  became  a  candi- 
date. I  attended  a  meeting  at  the  Royal  hotel.  There 
were  a  good  many  persons  there.  I  suppose  20  or  30  per- 
sons were  present.  We  met  to  arrange  about  the  election. 
Mr.  Boultbee  was  present.  Persons  were  appointed  to 
canvass.  I  was  to  canvass  on  the  south  side  of  the  town- 
ship. Mr.  Boultbee  was  in  and  out.  I  spoke  to  him,  not 
about  the  election.  Mr.  Morgan,  Mr.  Boultbee's  partner, 
was  there. 

Edward  Morgan:  lam  partner  with  Mr.  Boultbee.  The 
object  of  the  meeting  at  the  Royal  hotel  was  to  ascertain 
the  views  of  the  electors  ;  Hogaboom  was  there,  but  I  am 
not  positive  ;  Willoughby  was  there.  I  live  at  the  hotel. 
I  was  in  and  out  very  often.  I  was  not  taking  an  interest 
in  the  election,  except  a  natural  desire  to  see  Mr.  Boult- 
bee elected.  My  going  in  and  out  had  nothing  to  do  with 
the  election.  I  did  not  go  to  the  meeting  to  see  after  the 
election  ;  it  was  simply  curiosity.  I  did  not  know  there 
was  to  be  a  meeting.  I  went  to  the  hotel  and  I  saw  some 
enter,  and  I  was  told  they  were  favorable  to  Mr.  Boultbee. 
They  were  talking  of  what  they  had  done.  It  seemed  a 
jollification.  I  think  I  had  some  beer.  I  made  a  few 
remarks.  I  acted  as  scrutineer  at  one  of  the  polls.  Mr. 
Boultbee  requested  me  to  go  there.  I  was  at  Street's 
tavern.  I  gave  two  or  three  persons  there  some  liquor.  I 
did  not  know  them  to  be  electors.  I  told  the  landlord  it  was 
illegal  for  him  to  keep  open  his  bar,  or  to  give  or  sell 
liquor,  on  election  day.  I  will  not  swear  I  did  not  go  be- 
hind the  bar  and  take  the  liquor.  I  either  did  that  or 
called  for  it.    I  was  cold  after  my  long  drive.    I  think  it 

was  after  this  I  was  consulted. 
5 
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George  Hogaboom:  I  live  at  Newmarket.  I  was  anxious 
for  Mr.  Boultbee's  election.  I  asked  some  men  for  their 
votes.  I  do  not  think  I  asked  many.  I  went  with  Mr. 
Boultbee  to  Aurora.  I  think  he  had  a  meeting  there.  I 
spoke  to  people  about  the  election.  The  meeting  was  at 
the  Town  Hall.  There  was  a  tavern  about  a  quarter  of 
a  mile  distant ;  we  put  up  our  horse  there.  There  were 
50  or  60  persons  present.  There  was  no  drink  furnished 
there.  I  attended  the  meeting  at  Hewett's  hotel,  New- 
market ;  I  ordered  one  drink.  T  told  the  bartender  to 
bring  In  a  drink  for  the  crowd.  I  had  no  particular  ob- 
ject. There  were  probably  50  there.  There  were  5  or  6 
drinks  ordered  ;  I  rather  think  Mr.  Morgan  ordered  a 
drink.  I  did  not  engage  the  room.  The  meeting  lasted 
about  two  hours  ;  we  were  talking  about  the  election. 
I  was  present  at  the  meeting  at  the  Royal  hotel ;  I  took 
no  part  in  it.  I  think  I  talked  to  a  good  many  about  the 
election.  I  knew  that  some  of  them  were  leading  sup- 
porters of  Mr.  Boultbee.    I  did  not  act  as  scrutineer. 

Cross-examined  :  I  was  not  a  member  of  any  committee. 
I  was  not  appointed  in  any  way  as  an  agent.  I  knew 
nothino:  of  the  meetino-  at  Hewett's  until  I  ffot  there.  Mr. 
Boultbee  was  not  present.  I  was  the  first  person  who 
ordered  liquor  there.  I  said  that  all  who  were  not  Boult- 
bee men  w^ere  requested  to  leave  the  room,  that  it  was  a 
meeting  of  the  friends  of  Mr.  Boultbee  alone.  We  then 
began  to  discuss  the  prospects  of  the  election. 

Patrick  McCiitcheon  :  I  reside  in  Vaughan.  I  voted  at 
Nobleton.  I  saw  Mr.  Morgan  there  before  the  poll  was 
open  at  Street's  tavern.  Mr.  Street  would  not  sell  any- 
thing. Mr.  Morgan  said  he  would  run  the  machine  any- 
way. He  went  in  behind  the  bar,  took  down  the  decanters, 
and  treated  3  or  4  persons.  He  paid  for  it.  He  acted  as 
scrutineer  afterwards  for  Mr.  Boultbee. 

David  Willoughhy  :  I  live  in  North  Gwillimbury.  I 
was  at  a  meeting  at  Huggard's.  I  made  up  my  mind  to 
support  Mr.  Boultbee.  There  were  probably  30  persons 
there ;  Mr.  Boultbee  was  there.    There  was  no  section 
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given  me  to  canvass.  I  did  canvass  ;  I  went  through 
about  half  the  township.  I  only  wanted  to  know  how 
they  were  going  to  vote.  I  did  not  keep  any  list  ;  I 
made  no  report.  I  don't  know  that  I  was  ever  on  a  com-, 
mittee.  There  was  some  of  us  met  at  Bellhaven ;  I  was 
appointed  chairman,  and  Mr.  Anderson  secretary.  There 
was  a  conversation  among  ourselves  to  ascertain  how 
many  would  support  Mr.  Boultbee.  I  was,  during  each 
day  for  about  four  days,  making  the  tour  of  the  township. 
I  went  principally  alone ;  the  last  day  I  went  with  Mr. 
Burke.  I  got  into  the  buggy  and  went  with  him.  He 
was  calling  on  the  people  about  the  election  on  behalf  of 
Mr.  Boultbee.  I  was  at  the  poll  at  Bellhaven.  I  think 
Mr.  Burke  was  scrutineer.  He  had  liquor  with  him. 
There  may  have  been  a  dozen ;  I  saw  about  half  a  dozen. 
I  saw  him  give  some  of  it  to  others.  I  did  not  see  him  give 
any  of  it  on  the  day  of  the  election.  I  took  a  little  myself 
on  the  polling  day.  {The  witness  here  claimed  a  certificate 
mider  the  statute).  I  gave  Mr.  John  Morton  some,  also  John 
Ryner;  it  was  after  they  had  voted.  I  gave  liquor  to 
four  in  all.  I  do  not  know  what  became  of  the  other 
bottles.  I  attended  a  meeting  at  Bellhaven  and  Ravens- 
hoe  ;  Mr.  Boultbee  was  present ;  it  was  held  in  a  hall 
adjoining  the  tavern.  There  was  a  drink  after  the 
meeting. 

Alfred  Boultbee,  Respondent :  I  did  not  appoint  any 
agents  in  this  election.  I  had  no  committee  appointed. 
David  Burke  was  not  employed  by  me  in  any  way  to  for- 
ward the  election.  1  remember  him  driving  me  through 
King  and  across  to  Whitchurch  to  address  meetings  I  had 
called.  I  believe  I  stated  to  every  meeting  that  I  would 
have  no  agents.  I  did  not  go  round  canvassing.  I  ap- 
pointed meetings  and  addressed  them.  I  was  present  at 
the  meeting  at  Huggard's.  I  had  little  or  no  organization 
for  carrying  on  my  election.  I  asked  Mr.  Morgan  to  go 
to  Nobleton.  I  think  there  were  3  or  4  who  offered  to 
^act  as  scrutineers;  they  are  the  only  persons  I  appointed. 
I  appointed  no  persons  in  North  Gwillimbury. 
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Cross-examined :  I  may  have  seen  drinking  at  some  of 
the  meetings  ;  I  furnished  none ;  I  did  not  treat.  The 
meeting  at  Huggard's  was,  I  think,  called  at  my  sugges- 
tion to  see  what  my  prospects  were  at  the  election.  They 
were  persons  who  were  friendly  to  me.  If  those  persons 
had  not  agreed  to  support  me  I  do  not  think  I  should  have 
come  out ;  I  relied  on  their  support  as  one  of  the  means 
by  which  I  could  carry  my  election.  I  believed  what 
Burke  could  do  he  would  do.  I  think  Willoughby  was 
at  Hufforard's. 

After  the  argument  of  Counsel,  the  following  judgment 
was  delivered  : 

Galt,  J. — I  would  not  have  the  slightest  objection 
to  avoid  the  responsibility  of  sending  this  case  to  the 
Queen's  Bench  ;  but  in  that  case  I  ought  to  do  so  only 
because  1  had  a  serious  doubt  as  to  what  the  law  is;  and 
I  ought  to  be  satisfied  also  that  the  Court  would  enter- 
tain a  different  opinion  from  mine  ;  and  in  neither  view 
can  I  hesitate  to  give  judgment  at  present.  The  case  has 
resolved  itself  into  two  points :  first,  the  effect  of  the 
meeting  at  Hewitt's  ;  and  second,  the  treating  on  the 
polling  day,  and  whether  there  was  such  a  violation  of 
the  61st  and  66th  sections  respectively  as  would  render 
the  election  void,  {a)  I  must  say  I  have  a  strong  opinion 
that  the  illegal  and  prohibited  acts,  referred  to  in  the 
definition  of  corrupt  practices  in  the  interpretation  clause, 
in  section  3  of  the  Controverted  Elections  Act,  34  Vic,  c.  3, 
are  confined  to  sections  67  to  74  inclusive.  (/;)  The  fact 
that  undue  influence  and  carrying  voters  were  not  suffi- 
cient to  void  the  election  under  the  previous  Acts,  enables 
me  to  find  that  these  sections  would  exactly  cover  the 

(a)  32  Vic,  c.  21,— s.  61  :  No  drink  or  other  entertainment  to  be  furnished  to  anj- 
tnceting-  of  electors  assembled  for  the  purpose  of  promoting  the  election  ;  s.  66,  all 
hotels,  taverns,  etc.,  to  be  closed  on  the  polling  day,  and  no  spirituous  or  fermented 
drinks  to  be  sold  or  given  to  any  person  on  such  day,  within  the  electoral  district. 
(See  R.  S.  0.,  c.  10,  ss.  151, 157). 

(6)  32  Vic,  c.  21,— ss.  67  and  68  define  bribery  ;  s.  69,  election  of  candidate  guilty  of 
bribery  void  ;  s.  70,  bribed  votes  void  ;  s.  71,  hiring  of  teams  to  convey  electors  to  the 
poll  illegal  ;  s.  72,  undue  influence  defined  ;  s.  73,  persons  must  give  evidence,  though 
the  answers  may  crhninate  them ;  s.  74,  contracts  arising  out  of  the  elections  void. 
<See  R.  S.  0.,  c  10,  ss.  149,  150, 154,  155,  158,  163,  170,  176). 
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definition.  It  would  be  impossible  to  hold  that  every 
violation  of  the  Act  would  be  a  corrupt  practice.  The- 
61st  section  is  perfectly  intelligible,  when  read  with  the 
heading  "  keeping  the  peace  and  good  order  at  elections." 
Bearing  in  mind  the  object  that  heading  points  out,  we 
can  easily  tell  why  the  word  "  agent"  is  omitted  :  the  evil 
is  the  same  whether  the  candidate,  or  "  any  other  person" 
gives  the  entertainment  which  has  the  effect  of  breaking 
the  peace  or  good  order  at  elections.  The  meeting  at 
Hewitt's  was  a  violation  of  that  clause,  and  was  called  to 
promote  the  election  of  Mr.  Boultbee  ;  I  don't  say  who 
called  it :  according  to  law  it  was  an  illegal  act  to  furnish 
the  entertainment.  So  with  the  66th  section ;  every  tavern, 
the  statute  says,  shall  be  closed,  and  this  section  is  con- 
sistent also  with  the  view  I  have  expressed  as  to  the  61st 
section.  It  is  impossible  to  say  that  Morgan's  treating 
was  a  corrupt  practice :  he  was  cold,  and  took  a  drink 
and  gave  it  to  his  friends.  If  I  held  this  to  be  a  corrupt 
act,  I  would  have  to  declare  him  incapable  of  holding 
office  for  8  years.  The  words  "  illegal  and  prohibited 
acts  "  apply  from  the  sections  from  67  to  74,  and  to  those 
only.  But  I  do  not  wish  to  be  misunderstood.  If  refresh- 
ments be  given  to  influence  voters,  it  would  be  bribery. 
It  is  of  no  consequence  what  shape  the  bribery  takes. 
The  election  in  that  case  would  be  void,  not  for  a  vio- 
lation of  the  61st  section,  but  because  it  came  within  the 
range  of  sections  67  to  74.  So  as  to  the  66th  section.  If 
there  was  a  distribution  of  a  large  quantity  of  liquor, — 
which  is  not  suggested  here, — the  election  might  be 
declared  void.  I  may  mention  that  the  Judges  have  con- 
sidered this  section,  and  they  were  unanimous  that  no 
violation  of  it  would  avoid  the  election.  The  majority  of 
the  rota  judges  was  of  the  opinion,  I  believe,  that  no  vio- 
lation of  sections  57  to  66  would  void  the  election.  There 
has  been  some  division  of  opinion,  I  believe,  as  to  the  61st 
section:  none,  as  to  the  66th.  If  the  candidate  gave  a 
drink  out  of  a  flask  on  election  day  it  would  not  avoid  the 
election.    Private  persons  like  Morgan  and  Willoughby 
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are  entitled  to  ni}^  clear  opinion  that  they  have  not  been 
guilty  of  corrupt  practices,  according  to  the  views  T  enter- 
tain of  the  statute.  I  cannot  find  Willoughby,  Morgan,  or 
Hogaboom  to  be  agents  of  the  respondent,  as  I  would 
have  to  report  if  I  reserved  the  case  for  the  Queen's 
Bench.  [The  learned  Judge  then  reviewed  the  evidence 
as  to  the  agency  of  these  parties.]  On  these  and  on  public 
grounds  also  I  think  I  ought  not  to  reserve  a  case  for  the 
Queen's  Bench. 

After  a  short  adjournment,  counsel  for  the  petitioners 
stated  they  would  abandon  the  further  prosecution  of  the 
petition. 

Galt,  J. — I  think  the  proceeding  a  wise  one,  and  the 
best  for  all  parties.  I  therefore  dismiss  the  petition;  each 
party  to  pay  his  own  costs. 

(5  Journal  Legis.  Assem.,  1871-2,  p.  7.) 


EAST  TORONTO. 


Before  Chief  Justice  Richards. 

Toronto,  2nd  to  6th  September ;  27th  November,  1871 . 

Nicholas  Rennick,  Petitioner,  v.  Matthew  Crooks 
Cameron,  Respondent. 

Agents — A'mnnfs  of  Expenditure  by — Excessive  Exppridlfiirc — Personal  Ex- 
perisi  s  of(  '(tiiiVidiitp — Payment  to  Canvassers — UcfrcH/im/'nts — Treating 
— Brihi  ry — Eridence  as  to  Offers  to  Bribe — Cumulative  Evidence 
against  an  Agent — Costs. 

A  candidate  in  good  faith  intended  that  his  election  shouki  be  conducted 
in  accordance  both  with  the  letter  and  the  spirit  of  the  law  ;  and  he 
subscribed  and  paid  no  money,  except  for  printing.  Money,  however, 
was  giv^en  hy  friends  of  the  candidate  to  different  persons  for  election 
purposes,  who  kept  no  accounts  or  vouchers  of  what  they  paid. 

Held,  that  bribery  would  not  be  inferred  as  against  the  candidate,  who 
neither  knew  nor  desired  such  a  state  of  things,  from  the  omission 
of  these  subordinate  agents  to  keep  an  account  of  their  expenditure, 
especially  as  the  law  was  new,  and  contained  no  provision  similar  to 
the  Imperial  statute,  which 'requires  a  detailed  statement  of  expendi- 
ture to  be  furnished  to  the  returning  officer.  But  it  is  always  more 
satisfactory  to  have  the  expenditure  shown  by  proper  vouchers  ;  and 
if  money  is  paid  to  voters  for  distributing  cards,  or  for  teams,  or  for 
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refreshments,  these  will  be  open  to  attack,  and  judges  will  be  less  in- 
clined, as  the  law  becomes  known,  to  take  a  favorable  view  of  conduct 
that  may  bear  two  constructions,  one  favorable  to  the  candidate  and 
the  other  unfavorable. 

The  candidate  is  not  restricted  to  his  purely  personal  expenses,  but  may 
(if  there  is  no  intent  thereby  to  influence  voters,  or  to  induce  others 
to  procure  his  return)  hire  rooms  for  committees  and  meetings,  and 
employ  men  to  act  as  canvassers,  to  distribute  cards  and  placards, 
and  to  perform  similar  services  in  connection  with  the  election. 

The  plain  and  reasonable  meaning  of  the  statute  is,  that  when  the  pro- 
hibited things  are  done  in  order  to  induce  another  to  procure,  or  to 
endeavor  to  procure,  the  return  of  any  person  to  serve  in  Parliament, 
or  the  vote  of  any  voter  at  any  election,  the  person  so  doing  is  guilty 
of  bribery. 

The  difference  between  the  Imperial  statute  (17  and  18  Vic,  c.  102,  s.  2, 
subs.  3,  proviso)  and  the  Ontario  statute  (32  Vic,  c  21,  s.  67,  subs. 
3,  proviso),  as  to  "legal  expenses"  in  elections,  pointed  out. 

The  friends  of  the  candidate  formed  themselves  into  committees,  and 
some  of  them  voluntarily  distributed  cards  and  canvassed  different 
localities,  with  books  containing  lists  of  voters,  noting  certain  parti- 
culars as  to  promises,  etc.  These  canvassers  often  met  voters  in  public 
houses,  and  while  there,  according  to  custom  treated  those  whom  they 
found  there,  and  thus  spent  their  money  as  well  as  their  time.  On 
this  being  represented  to  those  who  had  charge  of  the  money  for  elec- 
tion expenses,  the  latter,  in  several  cases,  reimbursed  the  canvassers. 

Held,  1.  That  these  general  payments,  if  not  exceeding  what  would  be 
^  paid  to  a  person  for  working  the  same  time  in  other  employments, 
would  not  be  -such  evidence  of  bribery  as  to  set  aside  an  election. 

2.  That  the  furnishing  of  refreshment  to  voters  by  an  agent  of  a  candi- 
date, without  the  knowledge  or  consent  of  the  candidate  and  against 
his  will,  will  not  be  sufficient  ground  to  set  aside  an  election,  unless 
done  corruptly  or  with  intent  to  influence  voters. 

Where  the  object  of  an  agent  in  treating  is  to  gain  popularity  for  himself, 
O  I  and  not  with  any  view  of  advancing  the  interest  of  his  employers,  such 
treating  is  not  l^ribery. 

The  total  expenditure  proved  was  |610,  and  the  number  of  voters  on  the 
roll  was  4,669. 

Held,  that  the  expenditure  was  not  excessive. 

Where  the  evidence  as  to  bribery  consists  of  offers  or  proposals  to  bribe, 

the  evidence  should  be  stronger  than  with  respect  to  actual  bribery. 
Where  three  voters  swore  to  three  separate  offers  of  bribery  made  to 

each  of  them  separately  by  an  agent  of  the  respondent,  which  such 

agent  swore  were  never  made  by  him. 
Held,  that  the  evidence  was  not  sufficient  to  justify  the  setting  aside  of 

the  election. 

The  language  of  Martin,  B.,  in  the  Wigan  case  (1  O'M.  &  H. ,  192),  adopted 
as  a  general  rule  applicable  to  this  case . 

There  being  no  grounds  for  charging  the  respondent  personally  with  cor- 
rupt practices,  and  the  scrutiny  having  been  abandoned,  the  costs  of 
tliose  parts  of  the  case  were  ordered  to  be  paid  by  the  petitioner.  But 
with  respect  to  the  other  costs,  though  the  respondent  was  successful, 
the  matters  were  proper  to  be  inquired  into  in  the  public  interest, 
and  each  party  was  left  to  pay  his  own  costs. 

The  petition  contained  the  usual  charges  of  bribery, 
undue  influence,  intimidation,  and  other  illegal  and  prohi- 
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bited  acts  and  corrupt  practices,  and  claimed  that  Francis 

H.  Medcalf,  the  defeated  candidate,  had  the  highest  number 
of  legal  votes,  and  should  have  been  returned.  The  votes 
were :  for  the  respondent,  1,232  votes  ;  for  F.  H.  Medcalf, 

I,  112  ;  majority  for  respondent,  120. 

Mr.  Maclennan  and  Mr.  Delamere  appeared  for  petitioner. 
The  Resjpondmt  in  person,  and  Dr.  McMicliazl,  for  the 
respondent. 

The  petitioner  abandoned  the  charge  of  personal  com- 
plicity of  respondent  in  any  of  the  matters  charged  in  the 
third  and  twelfth  paragraphs  of  the  petition,  but  not  such 
acts  by  his  agents  as  might  affect  his  seat ;  and  proposed 
to  show  a  large  number  of  votes  bribed  by  Mr.  Cameron's 
agents,  and  that  undue  influence  was  practised  by  said 
agents.    The  scrutiny  was  afterwards  abandoned. 

On  the  trial  of  this  petition  evidence  was  given  to  show 
the  expenditure  of  various  sums  of  money  on  behalf  of 
the  respondent  by  his  friends.  It  was  mentioned  inci- 
dentally that  Mr.  McMichael,  respondent's  law  partner, 
had  paid  some  charges  for  printing,  and  this  was  the  only 
sum  that  was  expended  by  the  respondent  himself,  and  as 
to  this,  it  was  not  suggested  that  there  was  anything 
illegal. 

Any  other  moneys  that  were  expended  were  raised  by 
the  friends  of  the  respondent,  and  if  any  was.  improperly 
or  illegally  expended,  it  was  without  his  knowledge  and 
contrary  to  his  express  directions. 

The  chairman  and  secretary  of  St.  James'  Ward,  the 
most  populous  in  the  division,  were  examined.  They  ex- 
pressly denied  the  payment  of  any  moneys  for  any  ille- 
gal or  improper  purpose  ;  and  the  secretary  {Mr.  Scott)^ 
through  whom  all  the  payments  were  made,  said  they 
were  made  on  cheques,  and  proper  receipts  and  vouchers 
were  taken  therefor,  and  the  same  could  be  produced  if 
desired. 

F.  JVarvnck,  the  secretary  of  the  committee  of  St. 
David's  Ward,  was  twice  examined.  On  his  first  exami- 
nation he  stated  he  had  prepared  books  from  the  roll ;  the 
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books  were  supplied  by  the  general  committee.  There 
were  fifteen  or  sixteen  of  the  committee,  and  they  did  the 
canvassing.  He  used  no  money ;  was  not  promised  any. 
He  saw  some  money  paid  for  cards  or  bills  by  Mr.  John 
Carruthers,  chairman  of  the  committee  of  that  ward ;  saw 
money  paid  for  posting  bills ;  saw  one  Harrington  paid  by 
Carruthers ;  saw  some  other  money  paid  by  Carruthers 
for  something  connected  with^that  work.  Several  persons 
were  paid  for  carrying  around  cards  ;  some  fifteen  or 
twenty  dollars  were  thus  paid.  Parties  were  paid  for  going 
around  to  give  notice  of  committee  meetings  and  for 
carrying,  around  cards  ;  saw  as  much  as  $2  given  to  a 
messenger,  and  as  many  as  sixteen  employed  to  carry 
around  cards.  Half  of  the  number  may  have  got  nothing. 
Was  not  paid  for  his  services.  He  knew  very  well  Mr. 
Cameron  had  never  been  in  the  habit  of  paying  for  such 
services,  and  he  had  very  little  hope  of  ever  receiving  any 
for  his ;  never  received  anything  from  any  one  for  his 
services.  Mr.  Cameron  visited  the  committee  room  and 
told  him  to  be  sure  and  have  no  money  promised  or  paid 
for  votes,  and  to  be  very  careful  and  do  nothing  wrong. 
He  gave  up  his  school  during  the  whole  canvass,  about 
fifteen  days ;  no  bargain  about  being  paid  ;  would  not  say 
he  had  no  hope  of  being  paid.  He  was  subsequently  re- 
called, and  a  paper  shown  him  containing  a  list  of  names 
of  about  47  persons  under  the  heads  "  names,"  "  services," 
$,  cts.  Under  the  head  of  "  services"  opposite  most  of 
these  47  names  were  entered  "  scrutineer,"  "  canvasser," 
"  scrutineer,"  etc.  Opposite  a  few,  "  meeting  scrutineer," 
"  meeting  canvasser."  The  largest  sum  opposite  "  scru- 
tineer and  canvasser"  was  $15  opposite  the  name  of  G. 
Morphy.  Opposite  the  names  of  four  persons  $10  was  put, 
and  the  remainder,  $3,  $4,  $5,  $2,  and  as  high  as  $7,  and 
half-a-dozen  as  low  as  $2.  One  name  in  pencil,  Mitchell, 
had  $20  opposite  it.  J oseph  Duggan's  name  was  put  down, 
"  use  of  room  for  committee  12  days,  2  meetings,  etc.,  $30." 
Fred.  Warmoll  "12  day's  constant  attendance  at  committee 
room  from  9  to  7,  making  out  canvass  books,  including 
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payment  of  two  meals  each  day,  $30."  There  was  a  pencil 
memorandum  at  the  bottom  of  the  page,  $306.  If  that 
was  intended  to  be  the  addition,  some  claims  amounting 
to  $18  were  added  afterwards.  The  three  last  items  in 
the  statement  would  make  the  amount.  In  relation  to 
the  memorandum  he  stated  it  was  in  his  own  handwriting, 
that  the  men  mentioned  in  the  list  claimed  those  amounts 
as  what  they  ought  to  have.  He  gave  it  to  Mr.  Carruthers 
after  the  election  was  over,  with  all  the  other  papers 
When  he  made  up  the  paper  he  told  them  he  thought 
there  was  no  chance  of  their  getting  anything.  The  parties 
named  came  to  him  to  put  their  names  down.  They 
abused  him  about  it ;  said  he  and  Carruthers  had  got  the 
money  between  them.  When  Mr.  Carruthers  employed 
men  to  distribute  the  tickets,  he  told  them  they  should 
not  get  more  than  a  common  day's  work,  that  they  should 
do  a  little  for  the  cause  without  pay,  as  others  did.  When 
he  put  down  their  names  he  told  them  they  might  as  well 
put  down  three  times  as  much  as  it  was  worth ;  they  had 
been  enijao'ed  with  the  knowledoe  that  Mr.  Cameron  or 
Mr.  Carruthers  would  not  pay  for  these  services.  They 
had  been  so  warned  in  his  presence  before  they  went  to 
work.  The  parties  named  came  to  his  house,  he  did  not 
go  to  them.  He  might  have  seen  them  in  the  committee- 
room  ;  they  must  have  come  to  him.  He  never  saw  the 
paper  since  he  gave  it  to  Carruthers  until  then.  He  spoke 
to  Carruthers  about  his  own  claim,  and  Carruthers  said 
he  ]iad  nothing  to  do  with  it. 

A.  De  Grassi,  the  secretary  of  the  central  committee, 
said  parties  had  applied  to  him  for  pay,  but  they  were 
told  there  was  no  chance  of  their  getting  any. 

Nineteen  of  the  persons  named  on  the  list  were  called 
as  witnesses.  They  almost  all  denied  any  knowledge  of 
their  names  being  on  the  list,  or  expecting  any  money,  or 
having  been  promised  any.    Among  the  rest, 

Thomas  McDonald,  whose  name  was  on  the  list  for  $5. 
He  borrowed  two  sums  of  $5  from  Carruthers,  who  was  his 
father-in-law,  durincf  the  election.    He  said  he  received 
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nothing,  nor  gave  anything  to  any  one  to  vote  for  Mr. 
Cameron.  Carruthers  in  his  evidence  said  he  paid  Mc- 
Donald two  dollars  for  distributing  cards,  etc. 

John  Boddy,  whose  name  was  on  the  list  for  $5,  says  he 
never  made  any  claim  to  Warwick  ;  but  Warwick  told 
him  he  had  heard  from  Carruthers  that  those  who  acted 
as  scrutineers  were  going  to  get  something,  and  his  name 
was  down  for  $5.  He  said  he  was  never  promised  any 
money,  and  did  not  expect  anything  until  Warwick 
mentioned  it.    He  never  went  for  any. 

Joseph  Diiggan,  whose  name  was  on  the  list  for  $30  for 
use  of  rooms,  said  Carruthers  asked  him  what  his  charge 
was.  He  told  him  he  made  no  claim,  and  he  had  not 
made  any  claim. 

John  Fitzgerald,  whose  name  was  down  for  $10,  said  he 
got  $5  from  Mr.  Carruthers  for  distributing  tickets — two 
dollars  at  one  time  and  three  dollars  at  another — and  he 
was  about  nine  days  and  nights  canvassing  and  distribut- 
ing. He  asked  Carruthers  at  one  time  if  anything  more 
was  to  be  got  ?  He  said  he  did  not  know  anything  about 
it.  He  asked  Mr.  Warwick  how  he  was  getting  along, 
and  he  said  the  election  was  protested.  Carruthers  paid 
him  the  money  not  for  his  interest  but  his  labor.  He  did 
not  promise  him  anything  more. 

Louis  Walker,  whose  name  was  down  for  $2,  received  $2 
from  Carruthers.  He  and  some  other  men  undertook  to 
canvass  in  a  certain  section,  and  in  doing  so  spent  money 
for  refreshments.  He  told  Carruthers  he  could  not 
afford  to  lose  his  time  and  spend  money  in  going  about. 
Carruthers  told  him  he  had  got  money  from  Mr.  Gooderham 
to  pay  for  printing,  but  nothing  to  give  away.  He  told 
him  he  would  pay  him  for  his  time  out  of  his  own  pocket? 
and  to  go  on.  He  gave  him  $2,  and  that  was  all  he 
received. 

The  rest  of  those  who  were  called  whose  names  appeared 
on  the  list  denied  having  authorized  any  claim  or  applica- 
tion being  made  on  their  behalf.  They  did  not  claim  any- 
thing and  did  not  expect  anything. 
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William  Gooderham,  the  younger,  placed  in  Mr.  Qar- 
ruther's  hands  for  the  purposes  of  the  election  about  $150^ 
and  in  the  hands  of  Mr.  William  Hamilton,  the  younger, 
for  a  similar  purpose,  $100.  He  states  that  when  giving 
the  money  to  Carruthers,  it  was  mentioned  the  money  was 
required  for  posting  bills  and  other  legitimate  purposes  of 
the  election.  He  understood  the  payments  were  to  be 
made  for  bill  delivering,  bill  posting,  and  the  proper 
expenses  of  the  election.  The  money  given  to  Mr.  Ham- 
ilton was  for  St.  Lawrence  Ward,  getting  bills,  tickets  and 
cards  printed,  &c.  He  understood  Mr.  Carruthers  was  to 
do  the  necessary  printing,  the  distributing  tickets,  and 
pay  the  other  legitimate  expenses.  His  impression  was 
that  some  printing  was  done  by  the  central  and  some  by 
the  ward  committees.  He  supposed  parties  had  to  be 
paid  for  taking  around  tickets,  and  for  rooms  to  hold  meet- 
ings in,  and  other  legitimate  purposes.  He  told  him  to  be 
careful  and  spend  the  money  for  legitimate  purposes  only. 

Thomas  C.  Chisholm  placed  in  the  hands  of  Patrick 
Hynes  about  $80,  and  of  John  Reid,  $80,  and  he  spent 
about  $40  himself ;  making  his  expenditure  about  $200. 
He  gave  the  money  to  Messrs.  Hynes  and  Reid  to  expend 
in  printing  and  distributing  cards,  paying  for  committee 
rooms,  &c.  He  told  them  he  did  not  want  Mr.  Cameron 
defeated,  and  that  they  were  not  to  expend  the  money  for 
any  purpose  that  was  not  legitimate.  He  believed  it  was 
so  used.  He  thought  it  was  to  be  used  in  the  three  wards. 
He  gave  it  to  them  because  he  supposed  they  would  use 
it  to  get  canvassers  and  printing,  and  other  legitimate 
purposes.  Did  not  think  the  central  committee  printed 
all  the  cards;  thinks  there  were  other  cards  printed 
besides. 

John  Carm^fAers  said  there  might  be  as  high  as  $5  a-piece 
paid  for  carrying  around  cards.  He  said  he  had  paid  all 
the  expenses  that  had  been  paid  in  St.  David's  Ward,  as 
far  as  he  knew.  Could  not  say  how  much  he  paid  in  these 
matters.  It  might  or  might  not  be  $100.  It  might  or 
might  not  be  $50,  for  anything  he  knew.    He  did  not  get 
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the  funds  from  any  one  for  the  purpose  of  paying  the 
amounts  in  the  statement.  He  did  not  know  whose  writ- 
ing it  was  in ;  to  the  best  of  his  knowledge  he  never  saw 
it  before.  He  gave  money  to  McDonald — a  dollar  or  two. 
He  gave  no  man  $10  ;  he  did  not  spend  $200.  Won't 
swear  he  did  not  spend  $100.  He  got  money  for  election 
purposes  from  Mr.  Gooderham.  It  was  a  small  trifle  to 
pay  for  posting  up  some  bills.  It  was  cash  to  pay  some 
men  they  had  going  round  posting  bills.  Mr.  Gooder- 
ham said  to  him  directly  there  was  to  be  no  money  paid 
for  votes.  Thinks  no  one  has  asked  him  to  pay  for 
any  services  rendered  during  the  election  for  Mr.  Cameron. 
He  might  have  given  Louis  Walker  a  dollar  or  so.  He 
kept  no  accounts  of  the  payments  ;  had  no  reason  for  not 
doing  so.  If  he  paid  Walker  any  money  it  was  for 
delivering  cards.  No  one  received  money  for  voting,  nor 
did  he  ever  give  any  one  money  to  pay  them  for  voting 
or  for  influencing  their  vote.  He  was  strictly  forbidden 
by  Mr.  Cameron  to  pay  money.  Heard  him  say,  if  one 
dollar  would  secure  his  election,  he  would  not  give  it. 
Was  never  authorized  by  Mr.  Cameron  to  pay  for  dis- 
tributing cards  or  anything  else.  If  he  did  so,  it  was  on 
his  own  account  entirely.  He  was  sure  that  in  any  money 
paid  for  distributing  cards  he  did  not  allow  each  one  more 
than  at  the  rate  of  a  dollar  a  day  for  what  he  did.  The 
canvassing  and  committee  meetings,  off  and  on,  lasted 
about  two*  weeks.  No  person  he  employed  as  a  canvasser 
or  scrutineer  was  ever  paid  by  him,  even  at  the  rate  of  a 
dollar  a  day. 

On  his  subsequent  examination,  he  said  people  came 
themselves  and  volunteered  to  take  a  book  and  go  and 
canvass  for  Mr.  Cameron.  There  were  arrangements  as 
to  certain  parties  taking  certain  districts.  He  would  give 
each  man  a  couple  of  streets,  perhaps  four  or  five ;  for 
two  other  streets,  perhaps  a  dozen.  Sometimes  they  would 
send  men  over  the  same  ground.  He  thought  some  of  the 
men  made  mistakes.  Only  paid  parties  for  delivering 
cards.    Might  have  had  notices  sent  out  for  holding  meet- 
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ings — that  was  most  o£  it.  The  persons  so  employed  were 
generally  voters.  He  spent  all  the  money  he  received  for 
those  purposes.  The  services  they  rendered  were  not  as 
well  paid  for  as  if  they  had  been  laboring  men  employed 
by  the  day.  Most  of  his  own  men  got  double  pay  for  the 
same  time  as  these  men  got  who  delivered  these  tickets. 
He  denied  that  Warwick  had  ever  handed  him  the  list  or 
any  paper  connected  with  the  last  election,  except  two  or 
thr6e  scrutineers'  books  and  some  bills  for  printing.  There 
might  have  been  some  small  memorandum  books.  He 
had  destroyed  or  lost  all  of  them. 

William  Hamilton,  Jicn.,  chairman  of  the  committee  in 
St.  Lawrence  Ward,  said  he  paid  some  money  for  dis- 
tributing cards  and  posters,  and  some  other  legitimate 
expenses,  and  for  no  other  legitimate  expenses  that  he 
knew.  There  were  fourteen  or  fifteen  employed  to  dis- 
tribute cards  or  posters ;  most  of  them-  strangers  to  him. 
He  paid  them  $5,  $6,  or  $10  a-piece,  according  to  the  time 
they  rendered.  They  did  not  render  any  account,  and  he 
got  no  receipts  or  vouchers.  He  could  not  recollect  the 
names  of  any  of  them.  Could  not  say  if  they  were  electors. 
At  the  ward  meetings  these  persons  came  and  rendered 
their  accounts  of  the  time  they  had  been  occupied  in  dis- 
tributing the  cards.  In  addition  to  these,  there  were  two 
or  three  who  canvassed.  The  persons  to  whom  money 
Avas  paid  were  those  who  went  about  posting  bills  and 
distributing  cards.  He  employed  fourteen  or  fifteen  men. 
Thinks  it  would  take  four  or  five  days  to  distribute  the 
cards.  They  looked  as  if  they  were  persons  taking  an 
interest  in  the  election.  He  could  not  name  any  man  he 
had  paid  money  to.  He  spent  from  $80  to  $100  in  the 
election  in  this  way.  He  kept  an  account  of  it.  Got  the 
money  from  Mr.  Gooderham.  He  did  not  put  down  the 
names  of  persons  to  whom  he  paid  money  ;  knew  Mr. 
Gooderham  had  confidence  in  him,  and  he  would  take  his 
word  for  it.  The  money  was  paid  for  distributing  cards. 
The  bills  were  posted  by  the  printers.  It  was  given  to 
fourteen  or  fifteen  persons  ;  thinks  it  was  all  done  in  a 
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week  or  ten  days.  He  did  not  suppose  it  could  be  done 
for  less ;  believes  it  was  a  reasonable  sum  to  charge.  He 
paid  after  the  service  was  rendered.  It  was  considered  a 
fair  sum,  and  he  so  believed  it  at  the  time,  and  it  was  not 
given  for  the  purpose  of  inducing  them  to  vote.  He  did 
not  think  any  of  them  voted,  because  he  did  not  know 
they  voted.  He  did  not  bring  any  of  them  to  vote,  and 
did  not  see  any  of  them  vote.  He  was  not  aware  of  any 
one  else  paying  any  money  in  that  ward, 

Patrick  Hynes  said  he  received  from  $75  to  $100  from 
Mr.  Chisholm.  It  was  given  to  men  who  were  distributing 
cards.  He  s^ave  it  to  them  with  a  distinct  understanding: 
and  belief  that  they  were  distributing  cards.  To  some 
who  said  they  were  out  three  or  four  days  he  gave  four 
or  five  dollars  a-piece.  Some  might  have  worked  in  St. 
James'  Ward.  He  understood  they  were  generally  work- 
ing in  St.  David's  Ward.  Mr.  Carruthers  said  he  had  got 
some  money  from  Mr.  Gooderham  to  pay  for  distributing 
cards — he  mentioned  $50 — that  he  had  paid  out  all  he  had 
got,  and  people  were  finding  fault  with  him  that  he  had 
not  paid  them.  He  said  he  could  not  get  enough  to  pay 
them  all.  He  did  not  canvass  any  of  the  men ;  he  under- 
stood they  were  warm  friends  of  Mr.  Cameron  and  were 
anxious  for  his  success,  but  were  not  able  to  spend  their 
time  in  doing  this  work  without  being  paid.  He  thought 
it  was  legitimate  work.  He  believed  they  had  done  the 
work.  He  did  not  know  if  they  had  spent  all  their  time 
in  canvassing ;  they  appeared  not  to  be  doing  anything 
else.  He  saw  them  both  in  the  daytime  and  at  night. 
He  did  not  keep  an  account  of  those  to  whom  he  paid  it. 
He  of  course  treated  parties ;  he  did  not  consider  it  as 
done  to  induce  them  to  vote.  He  thought  it  likely  he 
spent  from  $75  to  $100.  He  knew  most  of  the  men,  but 
could  not  tell  their  names.  If  the  parties  came  to  him 
and  said  they  had  been  out  two  or  three  days  canvassing, 
he  would  pay  them  for  it.  They  were  laboring  men,  or 
a  poor  class  of  mechanics.  He  did  not  ask  when  he  paid 
them  if  they  had  worked  all  the  day,  or  how  many  hours 
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they  had  been  out.  He  understood  they  had  been  em- 
ployed, and  paid  them  accordingly.  Mr.  Chisholm  gave 
him  the  money  for  legitimate  purposes.  He  understood 
that  distributing  tickets,  posting  bills,  and  work  o£  that 
kind  was  considered  legitimate,  and  that  was  the  purpose 
for  which  it  was  expended.  Never  was  expended,  that  he 
was  aware  of,  for  the  purpose  of  bribing  the  electors,  and 
none  used  for  the  purpose  of  treating  at  any  meeting  of 
electors.  None  given  for  the  purpose  of  bribing  himself. 
None  were  paid  a  sum,  he  thought,  equal  to  fair  wages  for 
what  they  did,  supposing  them  to  have  worked  as  they 
said  they  did  and  as  he  believed  they  did.  He  did  not 
think  any  man  got  over  $5  ;  some  may  have  got  more, 
others  may  have  only  got  one  or  two  dollars.  He  could 
not  say  if  any  of  those  mentioned  in  the  list  as  entitled  to 
money  in  St.  David's  Ward  were  paid  by  him.  Could  not 
recollect  that  they  were. 

John  Rcicl  said  he  received  money  from  Mr.  Chisholm. 
He  did  not  know  how  much  ;  did  not  count  it.  Was 
certain  it  was  not  $100  or  $200.  It  was  under  $100 ; 
he  did  not  count  it.  It  was  over  $25.  He  could  not  come 
any  nearer  than  that.  The  money  was  spent  in  distribut- 
ing cards  through  the  ward.  He  had  no  idea  how  many 
were  distributed.  They  were  given  to  the  men  to  dis- 
tribute, two  or  three  together  distributing  them.  Knows 
the  names  of  a  good  many  who  were  employed  distributing. 
Thinks  G.  Morphy  was  so  employed.  Did  not  give  him 
any  money.  Does  not  remember  giving  money  to  any  of 
those  mentioned  in  the  list.  Does  not  remember  the  name 
of  any  one  he  did  pay ;  is  not  aware  that  he  paid  any- 
body ;  can't  name  a  single  person  to  whom  he  paid  any  of 
it.  Is  quite  sure  he  has  not  the  money  still.  He  gave  it 
to  persons  for  distributing  cards  at  promiscuous  meetings. 
He  did  not  remember  to  whom  he  paid  it.  Did  not  give 
any  cards  to  those  who  would  vote  for  Medcalf.  Thinks 
he  spent  some  of  his  own  money  in  that  way.  Can't  tell 
how  much.  Thinks  he  spent  of  his  own  money  less  than 
$100  and  over  $25.    He  spent  all  the  money  he  got  from 
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Mr.  Chisholm.  Did  not  think  he  had  spent  $80  of  his 
own  money.  Will  not  swear  he  did  not.  Did  not  know  of 
any  but  himself  spending  money  at  that  election.  The 
money  that  he  spent  of  his  own  and  Mr.  Chisholm's  was 
spent  entirely  in  the  distribution  of  cards.  He  thought 
the  parties  were  friendly  to  Mr.  Cameron.  His  impression 
was  that  some  were  electors  aiid  some  were  not.  To  most 
of  them  he  paid  a  couple  of  dollars  ;  he  gave  each  man 
what  he  thought  he  was  worth.  Did  not  know  if  they 
asked  him  for  payment.  They  were  men  in  middling 
circumstances.  Very  few  of  the  laboring  class  had  votes. 
They  seemed  very  anxious  for  their  man  before  they  got 
the  $2.  Thought  there  were  about.  1,000  voters  in  St. 
David's  Ward.  Did  not  know  Mr.  Hynes  had  any  money 
to  spend.  Mr.  Chisholm  did  not  tell  him  so.  Did  not  tell 
any  of  the  committee  he  had  funds  for  distributing  cards. 
No  particular  arrangements  were  made  by  the  committee 
for  distributing  cards,  except  that  certain  men  had  certain 
localities  for  distributing  cards  in.  Some  were  paid  and 
some  not.  He  paid  some  not  mentioned  by  the  committee. 
He  gave  cards  to  men  to  distribute  himself.  The  secretary 
of  the  committee  in  St.  David's  Ward  generally  distributed 
them.  He  was  not  aware  that  the  committee  knew  he 
was  distributing  them  promiscuously.  He  told  the  men,, 
when  he  gave  them  the  cards,  the  streets  he  wanted  them 
distributed  in.  He  could  canvass  about  300  in  a  day.  Did 
not  think  that  an  unreasonable  number :  thought  500  not 
unreasonable.  Some  days  he  could  not  canvass  over  20. 
Sometim.es  a  man  would  require  a  longer  time  to  persuade. 
He  said  three  or  four  hundred  would  be  a  great  many  to 
canvass  in  a  day — to  go  from  house  to  house.  If  it  were 
only  necessary  to  throw  the  card  into  the  house,  three  or 
five  hundred  cards  could  be  distributed  in  a  day.  Did  not 
think  he  spent  $75  in  distributing  tickets.  Mr.  Chisholm 
did  not  pay  anything  to  him  for  the  purpose  of  influencing 
him  :  all  he  was  worth  would  not  influence  him.  He  sup- 
ported Mr.  Cameron  before  Mr.  Cameron  gave  him  the 

money.    The  money  was  not  given  for  the  purpose  of  in- 
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fiuencing  other  voters,  or  bribing  them.  He  did  not  use 
the  money  for  the  purpose  of  influencing  the  voters,  or 
corrupting  or  bribing  them  ;  he  used  no  money  for  corrupt 
purposes.  He  was  well  aware  Mr.  Cameron  was  opposed 
to  spending  money  for  the  purpose  of  the  election. 

The  case  was  then  argued  by  Counsel,  and  the  Court 
adjourned  until  the  27th  September,  when  the  following 
judgment  was  delivered : 

Richards,  C.  J. — It  was  conceded,  and  the  evidence 
seems  to  establish  beyond  all  doubt,  that  the  respondent, 
in  good  faith,  intended  that  the  election  should  be  con- 
ducted, not  only  according  to  the  letter  of  the  law,  but 
according  to  its  very  spirit  and  intent.  He  subscribed  no 
money,  and  paid  none,  except  for  some  printing,  the  amount 
of  which  was  not  mentioned,  and  which  there  is  no  doubt 
it  was  proper  for  him  to  pay  :  and  it  did  not  appear  that 
he  even  knew  that  any  considerable  amount  of  money 
was  being  expended. 

When  a  man  so  situated  is  to  be  held  liable  for  the  acts 
of  his  agents,  the  observations  of  Martin,  B.j  in  the  West- 
minster case  (1  O'M.  &  H.,  95),  seem  to  me  to  enunciate 
opinions  that  will  meet  with  general  approbation  :  "  The 
law  is  a  stringent  law,  a  harsh  law,  a  hard  law  ;  it  makes 
a  man  responsible  who  has  directly  forbidden  a  thing  to 
be  done,  when  that  thing  has  been  done  by  a  subordinate 
agent.  It  is  in  point  of  fact  making  the  relation  between 
a  candidate  and  his  agent  the  relation  of  master  and 
servant,  and  not  the  relation  of  princi^^al  and  agent.  But 
I  think  I  am  justified,  when  I  am  about  to  apply  such  a 
law,  in  requiring  to  be  satisfied,  beyond  all  reasonable 
doubt,  that  the  act  of  bribery  was  done ;  and  unless  the 
proof  is  strong  and  cogent — I  should  say  very  strong  and 
very  cogent — it  ought  not  to  affect  the  seat  of  an  honest 
and  well-intentioned  man  by  the  act  of  a  third  person." 

It  was  urged  on  behalf  of  the  petitioner,  that  large 
sums  of  money  were  expended  to  aid  in  the  election  of 
respondent,  and  the  responsibility  was  cast  on  him  to  show 
that  it  was  spent  in  a  legitimate  manner. 
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In  the  Bradford  case,  (1  O'M.  &  H.,  30),  the  respondent 
opened  an  unlimited  credit  at  his  banker's  in  favor  of 
his  agent,  who  availed  himself  of  it  to  the  extent  of  up- 
wards of  £7,200  ;  and  the  agent  sent  the  returning  officer 
a  mere  abstract  of  the  totals  of  outlay,  unaccompanied  by 
vouchers  ;  and  this  was  kno\yingly  done,  contrary  to  the 
statute  26  &  27  Vic,  cap.  29,  sec.  4.  It  was  shown  that 
large  numbers  of  electors  were  influenced  by  corrupt  prac- 
tices committed  by  the  agents  of  respondent.  Martin,  B., 
said  as  to  this  (p.  33  of  the  case),  that  his  impression  w^as, 
if  petitioner's  counsel  had  put  in  the  account,  and  proved' 
that  no  bills  or  vouchers  had  been  delivered  to  the  return- 
ing officer,  he  would  have  called  on  the  respondent  to 
prove  the  legality  of  every  payment  contained  in  the 
account  from  the  beginning  to  the  end  of  it.  His  impres- 
sion was  that  that  alone  would  have  made  a  iprima  facie 
case  against  any  person,  especially  when  he  called  atten- 
tion to  the  amounts  contained  in  that  paper. 

The  Imperial  statute  referred  to  required  that  no  elec- 
tion expenses  should  be  paid  except  through  an  agent, 
whose  name  should  be  given  to  the  returning  officer,  and 
it  was  to  be  published.  The  bills  were  to  be  sent  in  to 
the  agent  within  a  month.  A  detailed  statement  of  ex  - 
penditure,  with  vouchers,  was  to  be  furnished  by  the 
agent  to  the  returning  officer  w^ithin  two  months  after  the 
election. 

We  have  no  such  provision  in  our  statutes,  (a)  and  we 
are  now  for  the  first  time  called  upon  to  carry  out  the  pro- 
visions of  the  law,  which  has  been  characterized  by  Baron 
Martin  as  a  harsh  law,  and  apply  its  principles  to  the 
conduct  and  actions  of  men,  some  of  whom  have  never 
been  accustomed  to  keep  accounts  of  any  kind,  and  cer- 
tainly not  accounts  and  vouchers  relative  to  election 
expenses.  I  do  not  think  I  can  be  called  upon,  as  against 
a  person  who  neither  knew  nor  desired  this  state  of  things, 
to  infer  bribery  from  the  omission  of  these  subordinate 
agents  to  keep  an  account  of  their  expenditure,  or  to 

(«)  See  now  R.  S.  O. ,  c.  10,  ss.  183-187. 
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recollect  the  persons  to  whom  the  money  by  them  ex- 
pended was  paid,  as  I  would  do  i£  admmistering  the  law 
according  to  the  enactments  which  prevail  in  England  on 
the  subject. 

Here  the  money  was  not  furnished  by  the  candidate, 
nor  does  it  clearly  appear  that  he  was  aware  that  any  had 
been  subscribed  or  was  being  expended  for  the  purposes 
of  the  election ;  but  it  is  probable  he  may  have  thought 
that  was  the  case,  and  it  appears  he  impressed  upon  his 
friends  the  absolute  necessity  of  obeying  the  law.  If  he 
had  been  aware  that  a  lavish  expenditure  was  going  on, 
or  if  it  was  manifest  that  money  was  being  recklessly 
used,  he  ought  to  have  checked  and  prevented  it ;  and 
although  if  I  were  satisfied  the  money  had  been  used  for 
corrupt  purposes  I  would  be  compelled  to  avoid  the  elec- 
tion, yet  I  do  not  feel  called  upon  to  infer  that  it  was  so 
used  from  the  mere  absence  of  a  satisfactory  account  of 
its  expenditure,  verified  by  vouchers. 

There  has  been  no  evidence  given  to  show  that  the 
expenditure,  on  the  whole,  was  excessive,  if  the  kind  of 
expenditure  referred  to  is  allowable  at  all. 

Mr.  Scott  expended  say  about  $300  in  St.  James'  Ward — 
no  objection  is  oftered  to  the  expenditure  or  its  details  ; 
Mr.  Gooderham  gave  Carruthers  say  $150 ;  Mr.  Chisholm 
gave  Hynes  $80,  and  Reid  for  all  the  wards,  $80 ;  say,  if 
all  expended  in  St.  David's  Ward,  $210 ;  Mr.  Gooderham 
gave  Hamilton,  for  St.  Lawrence  Ward,  say  $100  ;  making 
in  all  $(310. 

The  number  of  voters  on  the  roll,  in  St.  James'  Ward, 
were  1,856  ;  St.  David's,  1,827;  St.  Lawrence,  986. 

If  the  expenditure  in  St.  James  be  considered  a  fair  one 
at  $300,  tlie  others  do  not  seem  unreasonable,  though  the 
St.  James'  committee  may  have  paid  for  more  of  the 
printing  than  was  paid  for  in  the  other  wards. 

From  the  manner  in  which  they  gave  their  evidence,  I 
was  under  the  impression  that  Hamilton  and  Hynes  had 
spent  all  the  money  placed  in  their  hands  for  the  pur- 
poses they  mention — for  the  hond  fide,  object  of  paying 
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for  services  rendered,  and  not  with  a  view  of  corrupting 
or  unduly  influencing  votes. 

As  to  Carruthers,  I  am  by  no  means  satisfied  that  he 
paid  out  all  the  money  he  received.  The  list,  which  the 
petitioner's  counsel  in  some  mysterious  way  obtained  pos- 
session of,  showed  the  names  of  persons  who  had  been 
employed  in  taking  around  tickets,  some  five  of  whom 
had  received  small  sums,  and  the  larger  portion  had  not 
received  anything,  and  never  asked  or  expected  anything. 
Some  of  them,  when  applying  to  Carruthers,  were  told  he 
had  no  money  to  expend  for  these  purposes,  but  only  for 
printing ;  yet  he  paid  some  small  sums,  as  he  said,  out  of 
his  own  pocket.  If  he  was  unwilling  to  pay  these  men 
for  the  services  so  rendered,  and  who  were  all  friends  of 
Mr.  Cameron,  out  of  the  money  he  received,  I  do  not 
think  it  likely  he  would  pay  over  the  money  to  induce 
others  to  vote  for  Mr.  Cameron.  Warwick,  in  his  evi- 
dence, said  that  many  of  the  parties  who  applied  to  him 
for  their  pay  stated  that  Carruthers  and  he  had  received 
money  to  pay  these  expenses,  but  had  kept  it  themselves. 
Hynes  said  that  Carruthers  told  him  he  had  received 
some  money  from  Mr.  Gooderham  to  pay  for  printing^, 
etc.,  but  he  understood  it  was  only  $50.  It  may  have 
been  he  had  only  received  $50  then,  as  Mr.  Gooderham 
said  he  paid  the  money  to  him  at  different  times. 

The  evidence  of  Reid  was  equally  unsatisfactory,  and  did 
not  impress  me  with  the  conviction  that  he  had  spent  all 
the  money  he  received  in  paying  expenses  connected  with 
the  election,  whether  legitimate  or  otherwise. 

It  is  contended  that  the  decisions  under  the  English 
statute  are  not  applicable  to  the  state  of  the  law  existing 
here. 

Reference  is  made  to  the  three  clauses  of  the  second  sec- 
tion of  the  Imperial  statute,  17  &  18  Vic,  cap.  102,  which 
enacts  "That  every  person  who  shall  directly  or  indirectly, 
by  himself  or  any  other  person  on  his  behalf,  make  any 
gift,  loan,  offer,  promise,  procurement  or  agreement  as 
aforesaid,  to  or  for  any  person,  in  order  to  induce  such 
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person  to  procure,  or  endeavor  to  procure,  the  return  of 
any  person  to  serve  in  Parliament,  or  the  vote  of  any 
voter  at  any  election,"  shall  be  guilty  of  bribery. 

In  the  Coventry  case  (1  O'M  &  H.,  106),  Mr.  Justice  Willes, 
in  referring  to  this  section,  says :  "  Therefore  anything, 
great  or  small,  which  is  given  to  procure  a  vote  would  be 
a  bribe  ;  and  if  given  to  another  to  purchase  his  influence 
at  the  election,  it  unquestionably  would  be  a  bribe,  and 
would  avoid  the  election.  Our  own  statute,  32  Vic,  cap. 
21,  sec.  67,  3rd  paragraph,  is  in  the  same  words. 

At  the  conclusion  of  the  second  section  of  the.  Imperial 
statute  are  the  words,  "  Provided  always  that  the  afore- 
said enactment  shall  not  extend,  or  be  construed  to  extend, 
to  any  money  paid  or  agreed  to  be  paid  for  or  on  account 
of  any  legal  expenses  hond  fide  incurred  at  or  concerning 
any  election."  The  proviso  at  the  end  of  the  section  in 
our  statute  is,  "  Provided  always  that  the  actucd  personal 
f  eximises  of  any  candidate,  his  expenses  for  actucd  professional 
services  performed,  and,  hond  fide  payments  for  the  fair  cost  of 
'printing  and  adccrtising,  shall  be  held  to  be  expenses  law- 
fully incurred,  and  the  payment  thereof  shall  not  be  a 
contravention  of  this  Act." 

It  is  argued  that  the  effect  of  our  statute  is  to  restrict 
the  candidate  to  the  payment  of  his  personal  expenses — 
that  is,  for  his  own  board,  lodging,  horse  hire,  travelling 
expenses,  I  suppose,  and  his  expenses  for  actual  profes- 
sional services  performed, — meaning  fees  paid  to  lawyers 
for  their  services  as  such. 

In  this  view ,  he  could  not  hire  a  room  to  meet  the  elec- 
tors in,  or  for  his  committee  to  meet  in,  unless  he  were 
then  personally  present ;  and  none  of  his  committee  could 
hire  a  room  for  that  purpose  (for  that  would  not  be  for 
professional  services),  if  such  room  belonged  to  a  voter, 
and  none  other  could  be  conveniently  obtained.  I  am  not 
inclined  to  put  this  narrow  construction  on  a  statute  so 
highly  penal  as  this  is.  The  plain  and  reasonable  mean- 
ing of  the  statute  seems  to  me  to  be  what  its  words  indi- 
cate, that  when  the  prohibited  things  are  done  "  in  order 


1871.] 


EAST  TORONTO. 


sr 


to  induce  such  person  to  procure  or  endeavor  to  procure 
the  return  of  any  person  to  serve  in  parliament,  or  the 
vote  of  any  voter  at  any  election/' — the  person  so  doing 
shall  be  guilty  of  bribery. 

In  the  Coventry  case,  the  point  was  Avhether  one  candi- 
date offering  to  pay  the  expenses  of  a  co-candidate  was 
guilty  of  bribery,  and  reference  being  made  to  the  proviso 
in  the  section  of  the  English  Act,  the  learned  Judge  (Willes) 
said,  "  It  does  not  relate  to  the  expenses  of  voters.  To 
pay  the  expenses  of  voters  on  condition  of  their  voting  or 
abstaining  from  voting,  is  unquestionably  bribery."  He 
then  proceeds,  "  But  the  candidate  may  pay  his  own  ex- 
penses, and  employ  voters  in  a  variety  of  ways ;  for 
instance,  he  may  employ  voters  to  take  around  advertising 
boards,  to  act  as  messengers  as  to  the  state  of  the  poll,  or 
to  keep  the  polling  booths  clear.  He  may  also  adopt  the 
course  which  appears  to  have  been  adopted  in  this  city, 
that  is  to  say,  the  city  or  borough  is  divided  into  districts, 
and  committees  are  formed  amongst  the  voters  themselves, 
of  selected  persons,  who  go  about  and  canvass  certain  por- 
tions of  the  district,  and  for  their  services  these  persons 
are  sometimes  paid  and  sometimes  not  paid.  Now,  un- 
questionably if  the  third  clause  of  the  second  section  was 
to  be  taken  in  its  literal  terms,  the  payment  to  canvassers 
under  such  circumstances,  being,  as  it  is,  a  payment  to 
induce  them  to  procure  votes  by  means  of  their  canvass, 
would  come  within  the  terms  of  this  clause,  and  would 
avoid  the  election.  We  have,  therefore,  a  test  supplied  of 
the  meaning  of  the  third  clause  of  the  second  section,  by 
means  of  which  we  see  that  it  was  not  intended  by  this 
section  to  do  away  with  every  payment  made  by  the 
candidate  in  the  course  of  the  election."  After  referring 
to  the  Tamworth  case,  where  reference  is  made  to  the  cases 
deciding  that  employing  voters  and  paying  them  as  can- 
vassers was  not  colorable,  he  then  refers  to  the  Lambeth 
case,  in  which  voters  employed  as  canvassers  were  paid^ 
and  it  was  not  considered  illegal.  He  adds  :  "  It  is  hardly 
necessary  to  point  out  how  exceedingly  dangerous  the 
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adoption  of  that  system  is,  both  in  respect  to  the  payment 
of  canvassers,  and  also  in  respect  of  that  which  has  been 
held  lawful,  viz.  :  the  supply  of  fair  refreshments  to  un- 
paid canvassers,  whilst  engaged  actually  and  not  colorably 
upon  this  work  ;  and  in  like  manner,  of  refreshments  to 
committee-men.  It  is  proper,  when  this  system  is  referred 
to  as  not  being  unlawful  in  itself,  to  say  that  it  exposes 
members  to  very  great  danger,  and  when  it  is  merely 
colorable  it  would  avoid  the  election."  He  comes  to  the 
conclusion  that  paying  the  expenses  of  a  co-candidate  is 
not  bribery,  and  is  not  prohibited  by  the  statute.  He 
further  adds :  "  You  must  show  an  intention  to  do  that 
which  is  against  the  law,  before  you  bring  the  case  within 
the  highly  penal  clauses  of  the  statute." 

From  the  evidence  given,  and  the  surrounding  circum- 
stances, I  do  not  feel  warranted  in  inferring  that  the  sums 
really  paid  to  electors  for  putting  up  placards,  distributing 
cards,  and  similar  services,  were  paid  colorably  and  to  in- 
fluence votes. 

The  course  pursued,  as  I  understand,  was  that  Mr. 
Cameron's  friends  formed  themselves  into  counnittees  in 
the  several  wards,  and  persons  came  forward  and  volun- 
teered to  distribute  cards  in  the  several  localities.  They 
were  furnished  with  books  showino-  the  names  and  resi- 

o 

dences  of  the  parties  they  were  to  call  on,  and  they 
returned  these  names  and  the  answers  they  gave  as  to 
whom  they  would  vote  for,  to  the  secretary  of  the  com- 
mittee ;  and  in  tliat  way  the  information  was  conveyed 
to  the  scrutineers  as  to  the  parties  who  were  on  the  list, 
whether  they  were  in  the  city,  whether  they  were  dead, 
and  for  whom  they  were  expected  to  vote.  The  parties 
entrusted  with  these  books  and  tickets  were,  it  may  be 
presumed,  those  in  whom  the  friends  of  Mr.  Cameron  had 
confidence,  or  they  would  not  have  had  that  position. 
When  the  parties  commenced  to  distribute  cards,  &c.,  they 
often  found  the  parties  on  w  hom  they  were  to  call  at  public 
houses,  and  when  there,  and  speaking  on  the  subject  of  the 
election,  they,  as  seems  to  be  the  almost  universal  custom 
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with  the  class  of  men  whom  they  meet,  asked  them  to 
drink,  and  if  others  were  present  they  were  also  asked. 
The  consequence  was,  the  parties  distributing  tickets  fre- 
quently spent  their  money,  lost  their  time,  and  got  no 
pay.  When  this  was  represented  to  the  parties  having 
funds  to  expend  they  considered  it  a  legitimate  purpose 
to  pay  these  parties  for  their  services  a  reasonable  sum, 
not  at  any  time  exceeding  what  would  be  paid  to  a  per- 
son for  working  the  same  length  of  time  in  other  employ- 
ments. I  cannot  say  that  the  evidence  of  these  general 
payments  shows  any  such  bribery  as  would  justify  me 
in  setting  aside  the  election. 

On  this  particular  feature  of  the  case,  I  may  as  well 
remark  that  when  a  candidate  or  his  friends  expended 
large  sums  of  money  during  an  election,  it  is  always  more 
satisfactory  to  have  such  expenditure  shown  by  correct 
and  proper  vouchers ;  and  if  any  money  be  paid  to  voters, 
or  large  sums  paid  out  for  refreshments,  or  teams  used  in 
any  way,  this  will  be  open  to  attack  and  observation,  and 
judges  will  be  less  inclined,  as  the  law  becomes  known 
and  its  provisions  pointed  out,  to  take  a  favorable  view  o 
acts  and  conduct  that  may  bear  two  constructions,  one 
favorable  to  the  party  elected,  and  the  other  against  him. 

As  to  $10  paid  to  Mr.  McDonald,  the  son-in-law  o 
Carruthers,  Carruthers  himself  says  he  gave  him  a  dollar 
or  two.  McDonald  says  he  borrowed  from  him  during 
this  election,  $5  at  one  time  and  $5  at  another,  and  this 
had  nothing  to  do  with  the  election.  He  seemed  to  be  a 
warm  supporter  of  Mr.  Cameron,  and  I  am  not  inclined 
to  think  Carruthers  gave  him  the  $10  on  account  of  his 
services  during  the  election,  or  to  bribe  him. 

The  next  point  is  that,  with  intent  of  promoting  Mr. 
Cameron's  election,  Mr.  Chisholm  spent  money  for  supply- 
ing drink  to  a  meeting  of  electors,  assembled  for  the  pur- 
pose of  promoting  such  election. 

Mr.  Chisholm  gives  evidence  on  that  point,  and  it  is  the 
only  evidence  given  on  the  subject.  He  says  his  own  ex- 
penses were,  on  the  whole,  for  cab  hire  and  money  paid 
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at  ward  meetings,  about  $40.  He  was  ill  before  the  elec- 
tion, and  hired  cabs  to  take  him  from  one  place  to  another. 
After  the  meetings  were  over  he  asked  those  present  to 
drink,  and  all  present  drank.  He  said  his  object  was  to 
be  friendly  with  them,  and  if,  after  that,  they  were  friendly 
to  his  candidate,  he  was  glad  of  it.  His  largest  expendi- 
ture in  an  evenino^  was  six  or  seven  dollars,  including  cab 
hire.  When  he  asked  the  people  to  drink  the  question  of 
voting  was  never  mentioned.  He  did  it  on  his  own 
account.  In  doing  so  he  had  no  desire  to  influence  the 
people's  votes.  "  The  object  I  had  in  view  was  this  :  when 
men  take  an  interest  in  these  matters,  as  I  did,  and  exert 
themselves,  if  they  don't  treat  people,  they  think  they 
are  mean,  and  I  do  not  wish  to  be  considered  mean." 
Without  deciding  that  furnishing  refreshment  by  an 
ao^ent  of  a  candidate,  without  his  knowledo^e  or  consent, 
and  against  his  will,  will  set  aside  the  election,  I  think  I 
may  dispose  of  this  point  in  the  case,  in  deciding  whether 
what  was  done  was  done  corruptly,  to  influence  votes. 
The  lengthened  exposition  of  the  cases,  as  to  furnishing 
refreshments,  in  the  judgment  of  Chief  Justice  Hagarty, 
in  the  CUcngarry  case,  (a)  makes  it  unnecessary  for  me  to 
refer  to  them  at  length. 

In  the  Tamworth  case,  where  men  were  employed  to 
keep  the  peace  on  the  polling  day  by  an  agent  of  one  of 
the  respondents,  amongst  whom  were  some  29  voters,  at 
10s.  a-head,  Mr.  Justice  Willes  had  to  consider  why  the 
agent  employed  those  men,  and  he  said :  "  I  believe  he 
employed  them  because  he  desired  to  gain  popularity  for 
himself,  and  because  he  desired  to  make  a  handle  of  their 
employment  to  gain  favor  for  himself  amongst  the  class 

to  which  the  men  belonged  Upon  the 

whole,  however,  I  come  to  the  conclusion,  that  it  was  an 
unauthorized  act,  done  by  Baraclough  for  the  purpose  of 
obtaining  popularity  for  himself,  and  that  it  was  not, 
either  in  respect  of  the  question  of  law,  or  upon  the 
e.stablishe-d  facts,  an  act  which  I  can  designate  as  having 
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been  bribery.  It  is  an  act  which,  so  far  as  I  judicially 
can,  I  reprehend  and  condemn ;  and  if  I  thought  it  had 
been  done  by  him  with  any  view  of  advancing  the  inter- 
ests of  his  employers,  so  that  I  had  to  impute  the  inten- 
tion to  do  that  which  was  the  natural  consequence  of  the 
act,  I  must  have  held  the  election  to  be  void." 

Looking  then  at  this  as  as  an  unauthorized  act  against 
the  wishes  of  the  candidate,  I  think  the  fairest  and  most 
reasonable  conclusion  to  arrive  at  is  what  Mr.  Chisholm 
himself  says,  viz.  :  that  he  treated  because  people  would 
have  thought  him  mean  if  he  did  not,  and  without  any 
corrupt  intent. 

The  next  class  of  cases  to  which  my  attention  was 
directed  was  that  of  those  to  whom  offers  of  bribes  were 
made  to  induce  them  to  vote  for  respondent. 

The  first  is  John  Fulton.  He  stated  that  Leonard  Hewit 
asked  him  to  vote  for  Mr.  Cameron.  He  said  he  could 
not.  Hewit  asked  if  he  was  not  going  to  build  a  house  ; 
he  said  he  was.  Hewit  said  he  would  give  him  two 
thousand  feet  of  lumber  if  he  would  vote  for  Cameron. 
He  said  he  could  not.  do  it.  Hewit  said  he  would  send 
him  some  more  if  that  was  not  enough.  He  said  he  voted 
for  Medcalf.  Mr.  Cameron's  scrutineer  swore  him,  and 
that  was  the  way  his  name  came  here.  On  another 
occasion,  just  to  try  him,  he  asked  Hewit  what  he  would 
give  him  to  vote  for  Cameron.  Hewit  said  $20,  just  to 
try  him  ;  he  said  he  wanted  more.  Hewit  finally  decided 
to  give  him  $25,  and  gave  his  word  of  honor  he  would 
make  it  all  right.  Hewit  asked,  would  he  not  take  his 
word  and  honor  until  after  the  election.  He  said  he  sup- 
posed he  must,  and  he  was  to  vote  for  Mr.  Cameron. 

On  cross-examination  he  said  he  did  not  promise  to  vote 
for  Mr.  Cameron.  He  said  he  wanted  to  get  a  hold  on 
Hewit  ;  he  thought  he  was  too  officious,  and  he  wanted  to 
get  hold  of  him.  He  said  he  never  promised  to  vote  for 
Mr.  Cameron.  He  would  travel  from  here  to  Cooksville 
on  his  bare  feet  to  vote  for  Medcalf  rather  than  for  Cam- 
eron. He  said  there  were  plenty  of  men  present  when  the 
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conversation  about  the  lumber  took  place,  but  he  could 
not  name  any  of  them.  The  first  time  he  thought  Hewit 
was  in  earnest,  and  he  was  so  himself  when  he  refused 
him.  The  men  could  not  hear  them.  He  could  not  tell 
a  single  man  present  when  Hewit  made  the  offer. 

Hewit  was  called  and  denied  ever  offering  him  any 
lumber  to  vote  for  Mr.  Cameron.  He  said  in  conversation 
(they  worked  in  the  same  shop  with  other  men)  about  the 
candidates,  that  Fulton  said  when  he  last  voted  he  got 
lumber  enough  to  build  a  house,  and  he  would  not  vote 
for  either  of  the  candidates  unless  they  came  down.  He 
asked  him  if  he  thought  Medcalf  would  come  down. 
Fulton  said  he  did  not  think  he  would.  He  (Hewit)  said 
if  that  was  the  matter  he  was  foolish  for  voting  for  him; 
that  the  Government  had  plenty  of  money  and  lumber 
too  ;  that  was  about  the  substance  of  his  conversation. 
He  did  not  offer  to  send  up  2,000  feet,  or  any  lumber.  He 
did  not  offer  him  $25  to  vote  for  Cameron.  He  must  be 
laboring  under  a  mistake  ;  he  never  offered  him  a  copper. 
Hewit  contradicts  Fulton's  statements  as  to  offering  to 
give  $20  or  anything.  He  never  Tinderstood  from  begin- 
ning to  end  he  was  to  vote  for  Cameron  ;  always  under- 
stood he  Avas  to  vote  for  Medcalf.  He  canvassed  for  him. 
He  did  not  know  Fulton  had  a  vacant  lot.  He  said  that 
what  he  did  say  to  Fulton  was  in  the  way  of  chaffing,  and 
as  a  joke.  He  said  he  was  foolish  for  voting  for  Medcalf ; 
that  the  Government  had  plenty  of  money  and  lumber 
too.  Nothing  was  said  from  which  any  person  could 
seriously  infer  that  he  intended  to  offer  Fulton  anything 
to  vote  for  Mr.  Cameron.  He  did  not  think  2,000  feet  of 
lumber  or  $25  in  cash  would  have  induced  him  to  vote 
against  Medcalf.  From  the  manner  in  which  these  men 
gave  their  evidence,  I  was  not  satisfied  that  any  serious 
offer  to  bribe  Fulton  had  been  made  by  Hewit. 

The  other  persons  to  whom  offers  were  made  were 
George  Smith,  James  Agnew,  and  Samuel  Nisbet. 

George  Smith  said  that  one  of  the  Gooderhams,  he  did 
not  know  which,  said  if  he  would  vote  for  Mr.  Cameron 
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i£  we  all  supported  him  down  there,  they  would  give  the 
right  to  have  South  Park  Street  through.  He  believed 
they  surveyed  it  out  the  day  before  the  election.  He 
believed  Gooderham  owned  a  small  lawn. 

I  understand  by  this  that  Mr.  Gooderham  would  con- 
sent to  a  street  being  continued  through  the  lawn. 
Whether  this  gentleman  was  an  agent  of  Mr.  Cameron's 
or  not  does  not  appear.  I  think  we  cannot  on  this  vague 
kind  of  statement  unseat  the  sitting  member. 

George  Smith  also  stated  that  Carruthers  told  him  he 
had  bets  on  the  election,  and  he  could  make  more  bets  if 
he  (Smith)  would  vote  for  Mr.  Cameron.  He  said  he 
would  give  him  $20  if  he  would  vote  for  Mr.  Cameron 
against  the  old  man  (meaning  Mr.  Medcalf).  Smith  said 
he  would  not  take  $100  and  vote  against  him.  He  said 
he  could  make  up  bets;  he  had  one  made  with  Victor 
Thomas  at  the  same  time.  Carruthers  said  he  would  win 
the  bet  if  he  voted  against  the  old  man.  This  was  on  the 
nomination  day  the  speaking  was  going  on ;  it  was  a  little 
damp,  and  he  wanted  to  get  away. 

John  Agnew  said  that  on  the  night  of  the  meeting  at 
the  Dutch  Farm,  Carruthers  said  to  him,  "  You  always  did 
go  for  me."  He  replied,  "But  I  can't  now."  He  would 
do  all  he  could  for  Mr.  Cameron  only  for  Mr.  Medcalf. 
Carruthers  said,  "  You  had  better  have  a  couple  of  dollars. 
You  will  have  your  mind  made  up  before  the  election 
comes  on."    He  said  he  had  his  mind  already  made  up. 

Samuel  Nisbet  was  a  scrutineer  for  Medcalf.  He  said 
he  met  Carruthers  at  Duggan's  tavern  ;  McDermott  and 
McDonald  were  there.  Carruthers  said  if  he  would  go 
with  them,  he  had  a  nice  inside  job  for  him  to-morrow. 
Nisbet  said  he  could  not  promise.  Carruthers  said  if  he 
went  with  him  he  would  not  rue  it ;  that  there  was  lots  of 
money  going.  He  (Carruthers)  said  before  Wednesday  or 
Thursday  night  at  the  outside,  he  should  be  recompensed. 
McDermott  and  McDonald  pressed  him  to  go  with  them 
— said  there  was  lots  of  money.  He  asked  how  money 
could  be  used.   They  said  they  would  make  that  all  right, 
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saying,  before^  Wednesday  or  Thursday  night  he  would 
find  out.  On  the  day  of  the  polling  McDermott  and 
McDonald  came  in ;  they  were  surprised  to  see  him  there 
acting  as  scrutineer  for  Medcalf ;  they  began  to  abuse  him 
and  call  him  names.  He  threatened  them  if  they  did  not 
keep  quiet  at  the  polling  booth,  he  would  use  their  own 
words  against  them.  They  told  him  if  he  had  got  the 
two  dollars  the  night  before,  he  would  have  been  for 
Cameron. 

On  cross-examination,  he  said  he  told  McDonald  on  the 
day  of  election  he  would  use  the  words  against  him.  He 
first  told  it  to  the  petitioner's  solicitor  that  day.  It  was 
not  known,  before  the  conversation  at  Duggan's,  that  he 
was  going  to  support  Medcalf.  He  did  say  something  to 
Mr.  Cameron  at  Lynch's  ;  found  fault  with  him,  and 
showed  a  preference  for  Medcalf ;  and  that  was  before  the 
Conversation  at  Duggan's.  He  fell  in  at  the  end  of  a 
meetiner  in  favor  of  Medcalf  at  Duoc^an's ;  was  also  at  a 
meeting  at  Hamilton's,  and  said  something  to  two  of 
Cameron's  supporters  there. 

Mr.  Carruthers  was  called,  and  said  he  never  offered 
Smith  a  cent  to  vote  for  Mr.  Cameron.  Smith  said  no 
money  would  induce  him  to  vote  against  Medcalf.  He 
never  jrave  or  ofiered  Ao-new  two  dollars  to  vote,  or  make 
up  his  mind  about  voting.  He  knew  very  well  he  would 
vote  for  Medcalf,  whatever  might  have  been  given  to  him. 
He  denied  speaking  to  Nesbit  at  Duggan's;  he  had  observed 
him  at  Foley's  tavern  before  that,  and  he  would  not 
speak  to  him,  and  did  not  all  that  night.  He  never  hinted 
to  him  that  the  Government  had  plenty  of  money,  and 
could  pay  election  bills.  Nesbit  was  trying  to  prevent 
Mr.  Cameron  from  speaking  at  Lynch's,  by  making  a 
noise  and  shoutino;,  before  seeino-  him  at  Duff^an's.  He 
saw  Agnew  at  the  lager  beer  saloon,  and  he  was  drunk. 

McDermott  said  he  saw  Nesbit  at  Duggan's,  and  asked 
him  who  he  was  going  for.  He  said  he  did  not  know. 
He  offered  him  nothing  to  vote  for  anybody,  nor  did 
McDonald.    He  and  McDonald  did  not  take  Nesbit  aside 
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to  speak  about  the  election,  nor  offer  him  anything  to 
vote.  He  denied  having  the  conversation  with  Nesbit 
which  Nesbit  said  he  had  had  with  him.  The  quarrel  at 
the  poll  began  from  Nesbit  swearing  McDermott  as  to  his 
vote  ;  and  the  latter  then  said  i£  he  had  got  two  dollars 
the  night  before,  he  would  have  been  for  Cameron.  He 
said  he  thought  he  wanted  to  be  bought,  coming  round 
a  committee  room  the  night  before  the  election,  not  know- 
ing who  he  was  going  to  vote  for. 

In  the  Cheltenham  case  (1  O'M.  &  H.,  64-65),  when  the 
question  came  up  as  to  evidence  in  the  case  of  an  offer  to 
bribe,  Baron  Martin  said  :  "  Where  the  evidence  as  to 
bribery  consists  merely  of  offers  or  proposals  to  bribe,  the 
evidence  required  should  be  stronger  than  that  with 
respect  to  bribery  itself,  ....  it  ought  to  be 
made  out  beyond  all  doubt,  because  when  two  people  are 
talking  of  a  thing  which  is  not  carried  out,  it  may  be  that 
they  honestly  give  their  evidence  ;  but  one  person  under- 
stands what  is  said  by  another  differently  from  what  he 
intends  it." 

Looking  at  the  whole  evidence  as  applicable  to  the 
offer  to  bribe  said  to  have  been  made  by  Carruthers  to 
Smith,  Agnew  and  Nesbit,  I  do  not  think  such  a  clear 
case  is  made  out  as  would  justify  me  in  setting  aside  this 
election  on  the  ground  of  an  offer  to  bribe  these  three 
persons.  They  received  nothing,  they  did  not  alter  their 
votes,  and  I  fail  to  see  clear  and  distinct  offers  to  bribe, 
which  I  think  the  rules  laid  down  in  these  cases  require 
to  justify  me  in  finding  that  they  were  made  as  alleged. 

During  the  proceedings  there  were  some  other  cases 
.  referred  to,  which  at  some  stage  of  the  proceedings  seemed 
to  require  further  explanation,  but  the  further  progress 
of  the  inquiry  served  to  afford  a  satisfactory  answer,  and 
I  have  only  referred  to  those  cases  which  were  specially 
adverted  to  by  the  petitioner's  counsel,  at  the  summing 
up  at  the  close  of  the  case. 

I  do  not  think  I  can  better  express  many  of  the  views 
that  I  entertain  in  relation  to  this  case  than  by  quoting 
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the  language  of  Baron  Martin,  in  the  Wigan  case  (1  O'M. 
&  H.,  192),  as  to  the  principle  on  which  a  judge  should  act 
in  trying  a  petition  alleging  corrupt  practices.  He  says  : 
"  If  I  am  satisfied  that  the  candidates  honestly  intended 
to  comply  with  the  law  and  meant  to  obey  it,  and  that 
they  themselves  did  no  act  contrary  to  the  law,  and  bond 
fide  intended  that  no  person  employed  in  the  election 
should  do  any  act  contrary  to  the  law,  I  will  not  unseat 
such  a  person  upon  the  supposed  act  of  an  agent,  unless 
the  act  is  established  to  my  entire  satisfaction.  Things 
may  have  been  done  at  an  election  of  which  I  do  not  ap- 
prove— for  instance,  having  committees  at  public  houses, 
hiring  a  number  of  carriages  (which  now  in  borough  elec- 
tions is  prohibited),  or  hiring  "  roughs" — but  which  do 
not  of  themselves  avoid  an  election.  They  are  ingredients 
which  may  be  taken  into  consideration,  and  they  may  tend 
to  show  what  was  the  real  quality  and  meaning  of  an 
ambiguous  act,  which  may  have  one  effect  or  another, 
according  as  the  judge's  mind  is  satisfied  that  it  was 
honestly  or  dishonestly  done.  It  may  be  that  in  an  elec- 
tion, certain  acts  have  taken  place  which  the  judge  disap- 
proves of,  but  which  do  not  satisfy  him  that  another  act, 
on  Avhich  the  validity  of  the  election  depends,  was  cor- 
ruptly done.  But  if,  upon  a  future  petition  ensuing  upon 
another  election  in  the  same  place,  acts  similar  to  those 
of  which  the  judge  had  expressed  his  disapproval  were 
proved  to  have  been  repeated,  the  judge  who  tried  the 
second  petition  might  well  take  them  into  considera- 
tion to  aid  his  conclusion,  that  the  act  upon  which  the 
validity  of  the  election  depended  was  a  corrupt  and  dis- 
honest act." 

I  am  satisfied  that  the  respondent  honestly  intended  to 
comply  with  the  law,  and  meant  to  obey  it,  and  has  done 
no  act  contrary  to  the  law,  and  hond  fide  intended  that  no 
person  employed  in  the  election  should  do  any  act  con- 
trary to  the  lavv^.  I  have  not  that  clear  and  satisfactory 
evidence  of  acts  contrary  to  law,  done  by  his  agents, 
which  will,  in  my  opinion,  justify  me  in  declaring  the 
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election  of  the  respondent  void,  and  it  therefore  becomes 
my  duty  to  declare  that  the  respondent  was  duly  elected. 

As  to  costs,  there  were  no  grounds  whatever  for  charg- 
ing the  respondent  personally  with  acts  of  bribery  or 
other  corrupt  practices,  and  the  scrutiny  was  abandoned 
after  some  attempts  were  made  to  go  on  with  it.  The 
costs  as  to  these  parts  of  the  case  I  direct  shall  be  paid 
by  the  petitioner  to  the  respondent. 

As  to  the  other  parts  of  the  case,  though  the  respondent 
is  successful,  I  think  the  matters  were  proper  to  be  in- 
quired into  in  the  interest  of  the  public;  and  as  to  them,  T 
give  costs  to  neither  party. 

(5  Journal  Legis.  Asseyn.,  1871-2,  p.  10). 
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Before  Chief  Justice  Richards. 

Toronto,  7th  to  9th  September ;  27th  November,  1871. 

Robert  Armstrong,  Petitioner,  v.  Adam  Crooks, 
Respondent. 

Bond  fides  of  Candidate — Election  Committee  Decisions,  34  Vic,  c.  3,  s.  30' 
— Judge  acting  as  Juror — Canvassers  for  Sj^ecial  Classes  of  Voters 
— Money  paid  to  Voters  not  rendering  Services — Agency  and  Sub- 
Agency — Ratification  of  Illegal  Payments — Hiring  of  Teams,  32  Vic.,, 
c.  21,  s.  71— Costs. 

Where  a  candidate  in  good  faith  intended  that  his  election  shoukl  be  con- 
ducted legally,  and  printed  a  synopsis  of  the  new  law  as  to  corrupt 
practices,  and  circulated  the  same  throughout  the  constituency,  and 
caused  it  to  be  published  in  a  newspaper  with  an  editorial  article  on  it^ 
and  an  abbreviated  form  of  the  synopsis  to  be  posted  in  each  committee 
room,  and  informed  his  central  election  committee  of  its  provisions  ;. 
and  the  J udge  found  that  he  had  taken  a  good  deal  of  trouble  to  have 
the  law  explained  and  circulated  amongst  the  electors,  and  desired  to 
obey  it : 

Held,  — That  although  many  of  the  acts  done  during  the  election  created 
a  good  deal  of  doubt  and  hesitation  in  the  mind  of  the  Judge,  yet,  as 
the  return  of  a  member  is  a  serious  matter,  and  ought  not  to  be  lightly 
set  aside,  the  Judge  ought  to  be  satisfied  beyond  all  reasonable 
doubt  that  the  acts  so  done  were  done  with  the  intention  of  influenc- 
ing voters,  and  so  done  corruptly  ;  and  this  election  was  upheld.  , 

The  effect  of  s.  30  of  34  Vic,  c.  3,  requiring  the  Judge  to  be  guided  by 
"the  principles,  practice  and  rules  on  which  election  petitions  touch- 
ing the  election  of  members  to  the  House  of  Commons  in  England  are 
dealt  with,"  is,  that  the  Judge  is  to  act  on  the  principles  upon  which 
Election  Committees  have  acted,  where  he  has  uo  light  from  the  rules 
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which  his  own  professional  experience  supplies  him  with.  And  he  is 
in  addition  to  be  bound  by  the  decisions  of  the  Rota  Judges  in  England 
trying  elections  under  acts  similar  to  our  own,  in  the  same  way  as  the 
Courts  feel  bound  by  their  judicial  decisions  in  other  legal  matters. 

Where  in  ordinary  cases  there  is  evidence  to  go  to  a  jury,  but  on  which 
the  Judge,  if  sitting  as  a  juror,  would  find  for  the  defendant  ;  in 
similar  cases  in  election  trials  he  ought  to  find  against  the  charge  of 
bribery. 

The  bond  fide  employment  and  payment  of  a  voter  to  canvass  voters 
belonging  to  a  particular  religious  denomination,  or  to  the  same  trade 
or  business,  or  to  the  same  rank  in  life,  or  to  canvass  voters  who  only 
understand  the  French  or  Celtic  languages,  is  not  illegal. 

The  fact  that  such  a  voter  has  skill  or  knowledge  and  capacity  to  can- 
vass would  not  make  his  employment  illegal. 

Money  was  paid  by  an  agent  of  the  respondent  ($7  each)  to  certain 
voters  for  canvassing,  they  observing  that  "a  little  money  in  election 

I  time  was  allowed  for  knocking  around, "  which  observation  the  agent 
considered  "going  about  to  solicit  votes."  The  agent  denied  it  was 
paid  with  any  corrupt  intent,  although  his.  evidence  was  not  satisfac- 
tory. The  voters  swore  the  money  was  paid  to  their  wives,  and  the 
agent  was  not  recalled  to  explain  it. 

H(dd. — That  although  such  payment  might  be  open  to  an  unfavorable 
interpretation,  it  was  not,  according  to  the  evidence,  inconsistent  with 
being  made  without  any  improper  motive. 

Where  money  was  paid  to  voters  for  services  agreed  to  be  rendered, 
but  such  services  were  not  rendered  owing  to  the  misconduct  of  the 
voters,  such  payment  was  not  bril)ery. 

A  voter  who  had  a  claim  of  from  a  former  election  of  respondent, 
when  canvassed  to  vote  said  he  did  not  think  he  sliould  vote, 
evidently  putting  fortli  the  .§8  that  was  due  to  him  as  a  grievance. 
The  clerk  of  an  agent  of  the  respondent  promised  to  pay  it  to  him, 
and  he  voted,  and  the  money  was  paid  after  the  election,  and  charged 
by  the  clerk  in  the  agent's  accounts  as  "paid  J.  Landy  i^.S. "  but 
without  the  knowledge  of  such  agent  Another  agent  of  the  re- 
pondent  (McD.),  who  was  treasurer  of  tliewai'd,  and  was  aware  of  the 
claim,  and  had  told  the  voter  it  would  be  made  right,  paid  the  first 
agent's  accoimt,  but  did  not  then  take  particular  notice  of  the  pay- 
ment, and  it  was  not  explained  to  him.  The  clerk  had  been  requested 
by  his  employer  (the  agent  first  mentioned)  to  canvass  a  particular 
voter,  but  was  not  employed  as  a  canvasser  generally  by  any  one. 

Held,  1. — That  such  clerk  was  not  an  agent  or  sub-agent  of  the  respondent. 

2. — That  the  payment  of  the  account  hy  the  agent  (McD.)  was  not  under 
the  circumstances  a  ratification  by  him.  after  the  act,  so  as  to  affect 
the  election. 

Cabs  and  carriages  were  hired  for  the  use  of  comnnttee-men  and  can- 
.  vassers  during  the  election  and  on  the  day  of  polling,  with  instructions 
I  to  the  drivers  that  they  were  not  to  convey  voters  to  and  from  the  poll. 
1  One  cab  was  however  used  for  that  piirpose  for  the  greater  part  of  the 

day,  but  without  the  assent  of  the  agent  of  the  respondent,  who  had 

charge  of  the  cab. 

Held. — That  as  the  evidence  did  not  show  that  the  cabs  and  carriages 

I were  colqrably  hired  for  the  purpose  of  bribery  or  conveying  voters  to 
the  poll,  or  that  the  one  cab  was  so  used  with  the  assent  of  the  agent  of 
respondent,  the  hiring  was  not  an  illegal  act  within  s.  71  of  32  Vic  ,  c.  21. 
Observations  on  the  reasons  why  candidates  should  be  held  liable  for 
acts  done  by  their  agents.  The  Taunton  case  (1  O'M.  &  .H.,  184) 
approved. 
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The  election  was  sustained,  but  it  being  in  the  public  interest  that  the 
matters  brought  forward  should  have  been  inquired  into,  and  as  the 
respondent  had  not  exercised  supervision  over  the  expenditures  in 
connection  with  the  election,  the  petition  was  dismissed  without 
costs. 

The  petition  contained  the  usual  charges  of  corrupt 
practices  against  the  respondent  and  his  agents,  and 
claimed  the  seat  for  the  defeated  candidate,  John  Wallis. 
The  votes  at  the  election  were :  For  respondent,  1 ,487  ; 
for  John  Wallis,  1,316  ;  majority  for  respondent,  171. 

Mr.  Harrison,  Q.C,  for  petitioner. 

Mr.  Bethione,  for  respondent. 

The  evidence  affecting  the  acts  of  the  respondent  and 
his  agents  at  the  election  is  fully  set  out  in  the  judgment. 

Richards,  C.  J. — The  petitioner,  Robert  Armstrong,  in 
the  third  paragraph  of  his  petition,  represents  that  Adam 
Crooks,  who  was  returned  duly  elected  to  represent  the 
said  division  in  the  Parliament  of  the  Province  of  Ontario, 
at  the  general  election  held  on  the  21st  March  last,  by 
himself  and  other  persons  on  his  behalf,  was  guilty  of 
bribery,  treating  and  undue  influence,  before,  during  and 
after  the  said  election  ;  whereby  he  was  and  is  incapa- 
citated from  serving  in  the  Parliament  of  Ontario  for  the 
West  Riding  of  the  City  of  Toronto ;  praying  that  the 
return  of  the  said  Adam  Crooks  should  be  declared  void, 
and  that  John  Wallis  was  duly  elected  and  ought  to  have 
been  returned. 

The  evidence  shows  that  a  fund  was  raised  by  sub- 
scription by  respondent's  friends,  amounting  to  about 
$450,  for  the  purpose  of  defraying  the  expenses  of  the 
election,  to  which  the  respondent  contributed  in  the  first 
instance  $500.  It  was  thought  that  the  contribution  of 
$500  by  respondent,  and  what  would  be  contributed  by 
others,  would  pay  all  the  expenses  of  the  election  ;  but  if 
not,  Mr.  Cattanach  (a  member  of  the  law  firm  of  Crooks, 
Kingsmill,  and  Cattanach,  of  which  firm  respondent  was 
a  member),  was  authorized  to  apply  any  funds  to  the 
credit  of  respondent  in  the  partnership  to  pay  any  legi- 
timate charges,  and  charge  it  to  his  account  in  the  part- 
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nership.  Mr.  Cattanach,  though  not  at  first  appointed 
treasurer  of  the  fund,  eventually  acted  as  such,  and  was 
at  liberty  to  exercise  his  own  discretion  in  paying  the 
legitimate  charges  without  applying  to  respondent  as  to 
each  payment  so  to  be  made.  A  central  committee  was 
formed,  and  committees  in  each  of  the  four  wards  com- 
posing the  Western  Division.  Efforts  were  made  to  get 
vacant  houses  to  use  as  committee  rooms  in  all  the  wards, 
and  when  these  could  be  obtained  they  were  hired  for 
that  purpose.  When  the  vacant  houses  could  not  be  ob- 
tained, rooms  for  the  committees  were  engaged  at  public 
houses. 

The  respondent  informed  the  central  committee  of  the 
provisions  of  the  new  law ;  made  a  synopsis  of  it,  got  it 
printed  and  inserted  in  the  Globe,  with  an  editorial  on  it; 
he  had  a  large  number  of  copies  of  the  synopsis  printed 
and  circulated,  and  called  attention  to  it,  with  instructions 
to  have  it  pasted  in  each  canvasser's  book ;  a  more  abbre- 
viated form  was  stuck  up  in  the  committee  rooms.  The 
respondent  said  he  was  convinced  that  by  a  strict 
observance  of  the  law  they  could  carry  the  election.  He 
did  not  know  of  any  violation  of  the  election  law  on  his 
own  part,  or  by  any  one  on  his  behalf. 

The  chairmen  of  the  ward  committees  were  furnished 
with  money  to  pay  expenses.  Mr.  Hime,  the  chairman 
of  St.  Patrick's  Ward,  stated  that  when  he  gave  the 
money  to  the  parties  he  told  them  none  of  it  was  to  be 
expended  in  treating  or  in  influencing  voters  ;  it  was  to 
pay  their  own  personal  expenses.  He  also  gave  written 
instructions  that  any  one  who  received  pay  for  his 
services  must  not  vote.  Those  parties  who  did  spend 
the  money  for  expenses  said  they  did  so  in  getting 
refreshments  for  themselves  when  canvassing,  and  if 
any  friends  were  present  they  would  ask  them  to  par- 
take, but  that  that  was  not  done  with  the  intention  of 
influencing  their  votes.  In  St.  George's  Ward  the 
money  was  disbursed  by  Mr.  Kingsmill,  another  partner 
of  the  respondent  ;  about  $30  were  paid  for  cab  and 
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carriage  hire,  of  which  $18  (this  is  in  addition  to  those 
spoken  of  by  Mr.  Cattanach,  and  others,  which  have  not 
been  paid  for)  were  for  carriages  referred  to  hereafter, 
messengers,  use  of  committee  room,  and  for  distributing 
notices  and  getting  up  the  state  of  the  polls,  and  employ- 
ment of  persons  to  inquire  about  voters  whose  names  were 
on  the  list,  and  who  were  not  known  to  any  of  the  com- 
mittee. There  was  an  item  of  personal  expenses  during 
the  canvass  of  $19,  being  about  three  weeks,  for  refresh- 
ments, cab  hire,  and  such  like  charges.  Mr.  Kingsmill 
stated  that  he  hired  two  carriages  for  the  day  of  election 
from  Mr.  Bond,  one  to  be  at  the  disposal  of  Mr.  Jaffray? 
the  chairman  of  St.  John's  Ward,  and  Mr.  Millichamp, 
who  was  looking  after  some  of  the  committees ;  there 
was  another  carriage  and  driver,  and  the  charge  was  $18 
for  all ;  directions  were  given  to  Bond,  from  whom  they 
were  hired,  not  to  carry  voters  in  those  carriages.  They 
were  to  use  the  carriages  to  send  them  to  what  polling 
places  they  chose  to  carry  agents,  committee-men,  &;c. 

Mr.  Kingsmill  said  in  his  evidence  they  were  discussing 
in  St.  George's  Ward  committee  about  getting  voters  up, 
and  they  came  to  the  conclusion  that  it  would  be  legal 
for  Mr.  Crooks'  friends  to  bring  up  electors  in  their  own 
vehicles.  Several  persons  and  cabmen  volunteered.  He 
told  the  cabmen  when  they  volunteered  the  use  of  their 
cabs  it  must  be  hond  fide;  that  if  they  claimed  payment  // 
for  the  cab  after  that,  they  would  not  get  it.  The  evidence 
shows  that  several  others  besides  cabmen  volunteered 
their  conveyances  also.  Mr.  Kingsmill  stated  that  there 
were  about  32  polling  places  in  the  division ;  it  was 
very  difficult  to  collect  the  state  of  the  poll,  from  time 
to  time,  in  each  polling  division.  They  despatched 
carriages  from  time  to  time.  It  was  not  done  as  effec- 
tually as  he  wished,  as  it  required  a  good  number  of 
cabs.  It  was  necessary  to  keep  up  connections  with  the 
different  scrutineers^  to  inform  them  when  a  man  voted 
in  one  subdivision  who  had  a  vote  in  another,  so  as  to 
prevent  him  voting  more  than  once,  and  they  had  occasion 
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to  send  messengers  from  the  central  committee  to  see  that 
the  other  committees  and  scrutineers  did  their  duty. 
They,  in  that  way,  required  the  services  of  a  good  many 
persons.  The  expenditure  in  St.  George's  Ward  amounted 
to  about  $100. 

The  remaining  ward  is  St.  Andrew's,  the  chairman  of 
which  was  Dr.  Howson,  who  was  also  secretary  and 
treasurer  of  the  central  committee.  The  expenditure  there 
has  amounted  to  about  $360. 

Dr.  Howson  stated  that,  in  any  bargain  made  with  any 
of  the  parties  who  were  voters,  it  was  not  once  stated  to 
any  of  them  how  they  were  to  vote.  There  was  no 
understanding  how  they  were  to  vote.  He  had  no  inten- 
tion of  influencing  any  of  those  who  were  voters  by  any 
purchases  made,  or  by  the  employment  of  those  who  were 
employed,  or  of  any  of  them.  He  did  not  in  any  case  pay 
what  he  considered  an  exorbitant  price  for  anything  done 
or  furnished  at  his  request  during  or  just  before  the  elec- 
tion. He  did  not  expend  any  part  of  the  money  received 
from  Mr.  Cattanach,  or  of  his  own  money,  directly  or 
indirectly,  in  bribing  or  to  influence  electors.  He  was 
anxious  to  carry  out  the  instructions  to  the  committees  in 
good  faith.  In  addition  to  the  printed  instructions,  he 
verbally  cautioned  members  against  using  any  means  that 
might  be  construed  into  bribing  electors  or  treating. 
With  regard  to  refreshments  furnished  to  committees,  the 
respondent  said  himself  that,  when  it  was  stated  on  the 
day  of  election  that  the  committee  in  St.  John's  Ward 
were  unwilling  to  get  refreshments  for  those  who  were 
employed  as  committee-men  and  scrutineers,  he  directed 
that  it  should  be  procured ;  he  seems  to  have  ordered  a 
carriage  for  himself  on  the  day  of  election,  and  two  others 
for  the  use  of  the  central  committee. 

These  carriages  were  ordered  at  Bond's.  One  of  the 
Bonds,  the  father,  was  a  voter. 

'  The  respondent  himself,  when  canvassing,  stopped  at 
some  of  the  public  houses  and  took  some  refreshments. 
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which  were  paid  for  either  by  himself  or  some  other 
person  who  was  with  him. 

Most  if  not  all  of  the  parties  that  were  owners  of  cabs, 
w^ho  had  volunteered  the  use  of  their  cabs  on  the  day  of 
the  election,  after  the  election  was  over  sent  in  their  bills 
to  the  central  committee  or  to  Mr.  Cattanach,  but  pay- 
ment for  the  cab  hire  was  invariably  refused.  Mr.  Catta- 
nach, at  the  conclusion  of  his  evidence,  made  a  synopsis 
of  the  whole  expenditure  for  the  purposes  of  the  election 
under  different  heads. 

Mr.  Harrison's  hrst  proposition  is  that  the  election  is 
void  by  the  profligate  expenditure  of  money,  for  which 
respondent  is  responsible,  and  which  had  the  effect  of 
corrupting  the  whole  constituency,  so  that  the  election 
was  not  free.  On  this  subject  Baron  Martin,  in  the  Brad- 
ford case  (19  L.  T.  N.  S.  725),  said :  "  If  it  had  been  proved 
that  there  existed  in  this  town  generally  bribery  to  a  large 
extent,  and  that  it  came  from  unknown  quarters,  that  no 
one  could  tell  where  it  had  come  from,  but  that  people 
were  bribed  generally  and  indiscriminately  ;  or  if  it  could 
be  proved  there  was  treating  in  all  directions  on  purpose 
to  influence  voters,  that  houses  were  thrown  open  where 
people  could  get  drink  without  paying  for  it ;  by  the 
common  law  such  election  would  be  void."  In  reference 
to  undue  influences,  he  said :  "  Amongst  these  influences 
are  what  are  called  bribery,  treating,  and  oppression — that 
is,  an  improper  and  undue  pressure  put  upon  a  man.  But 
if  pressure  is  put  upon  a  man,  or  a  bribe  is  administered 
to  him,  no  matter  by  whom,  or  refreshments  are  given  to 
a  man,  no  matter  by  whom,  for  the  purpose  of  affecting  his 
vote,  the  effect  is  to  annihilate  the  man's  vote,  because  he 
gives  his  vote  upon  an  influence  which  the  law  says 
deprives  him  of  free  action ;  he  becomes  a  man  incompetent 
to  give  a  vote  because  he  has  not  that  freedom  of  will  and 
of  mind  which  the  law  contemplates  he  ought  to  have  for 
the  purpose  of  voting." 

In  the  same  case  (1  O'M.  &  H.,  33),  Baron  Martin,  *in 
referring  to  treating,  said  :  "  It  is  proved  that  there  were 
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Open  in  this  town,  by  persons  for  whom  it  is  admitted 
respondent  was  responsible,  158  public  houses,  and  that  in 
115  of  these  public  houses  refreshments  were  supplied. 
Counsel  for  respondent  stated  that  these  refreshments 
were  supplied  to  people  who  had  done  work,  but  the 
evidence  is  directly  to  the  contrary.  The  evidence  is  that 
persons  were  admitted  to  these  committee  rooms  ;  that 
the  farce  was  gone  through  of  putting  down  their  names 
as  committee-men ;  and  that  refreshments  were  supplied 
to  them  whether  they  were  voters  or  non-voters,  or 
messengers.  It  is  proved  by  respondent's  own  witnesses 
that  directions  were  given,  that  at  these  public  houses  re- 
freshments were  to  be  afforded  to  the  persons  who  came 
there,  and  that  they  were  afforded  both  to  voters  and  non- 
voters,  and  to  any  person  admitted  to  the  room,  with  the 
caution  that  they  should  not  be  excessive,  but  reasonable;" 
and  under  the  English  Act  that  was  sufficient  to  avoid  the 
election. 

In  the  Bewdlcjj  case  (1  O'M.  &  H.,  16),  it  was  proved 
that  the  respondent  deposited  as  much  as  £11,000  in  the 
hands  of  one  Pardoe,  directing  him,  in  his  letters,  to  apply 
that  money  honestly,  but  not  exercising,  either  personally 
or  by  any  one  else,  any  control  over  the  manner  in  which 
that  money  was  spent ;  in  fact,  not  knowing  how  it  was 
spent.  Upon  that  Mr.  Justice  Blackburn  said :  "  I  can 
come  to  no  other  conclusion  than  that  the  respondent  made 
Pardoe  his  accent  for  the  election,  to  almost  the  fullest 
extent  to  which  agency  can  be  given.  A  person  proved 
to  be  an  agent  to  this  extent,  is  not  only  himself  an  agent 
of  the  candidate,  but  also  makes  those  agents  whom  he 
employs.  .  .  .  An  agent  employed  so  extensively 
as  is  shown  here  makes  the  candidate  liable  not  only  for 
his  own  acts,  but  also  for  the  acts  of  those  whom  he,  the 
agent,  did  so  employ,  even  though  they  are  persons  whom 
the  candidate  might  not  know  or  be  brought  in  personal 
contact  with." 

It  is  contended  that  I  ought  to  set  aside  this  election 

o 

in  consequence  of  the  profuse  expenditure  of  money  by 
the  respondent  and  his  agents. 
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In  the  Bradford  case  an  unlimited  amount  was  placed 
at  the  credit  of  the  respondent's  agent  for  the  purposes  of 
the  election,  of  which  he  spent  £7,200.  There  were  158 
public  houses  kept  open  by  persons  for  whom  the  re- 
spondent was  responsible.  In  the  Bewdley  case  there  was 
£11,000  placed  in  the  hands  of  the  respondent's  agent. 
An  insufficient  return  of  the  expenses  by  the  respondent's 
agent  was  held  sufficient  knowledge  on  his  part  of  corrupt 
practices. 

The  evidence  did  not  impress  me  with  the  conviction 
there  was  any  particular  recklessness  of  expenditure  to 
indicate  general  corruption  of  the  electors.  There  was  no 
keeping  of  open  houses  during  the  period  of  the  canvass, 
no  such  general  treating  as  would,  under  the  provisions  of 
the  English  Act — which  contains  a  special  provision  on  the 
subject  not  contained  in  our  own  statute — be  considered  a 
violation  of  the  law,  and  certainly  none  that  at  common 
law  would  be  considered  as  evidence  of  bribery  to  avoid 
the  election. 

It  is  said  that  the  respondent  himself,  when  canvassing, 
on  three  or  four  occasions  stopped  at  a  public  house  and 
there  obtained  refreshments  of  some  kind ;  at  one  place 
ginger-beer  and  then  soda-water;  a  third,  a  cigar,  a  fourth, 
a  glass  of  wine,  for  which  sometimes  he  paid,  at  others 
those  who  were  with  him  ;  and  that  these  have  to  be  con- 
sidered corrupt  practices  within  the  meaning  of  our  sta- 
tutes. I  do  not  doubt  but  treating  may  be  carried  to  such 
an  excess  as  to  verge  on  bribery  or  undue  influence  at 
common  law,  and  in  that  way  make  it  proper  to  set  aside 
an  election.  I  do  not  think  such  excess  was  shown  in  rela- 
tion to  the  respondent  here.  The  treating  by  the  parties 
who  canvassed  for  respondent  was  also  referred  to.  It 
seems  to  me  that  what  they  stated  on  that  point  was,  that 
the  canvassing  was  generally  done  in  the  evening  by 
and  amongst  a  class  of  men  who  usually,  as  a  matter  of 
courtesy,  when  they  meet  ask  each  other  to  drink,  and 
when  drinking  it  is  usual  also  to  ask  such  of  their  ac- 
quaintances as  are  then  present  to  drink  also.    It  did  not 
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strike  me  that  the  expenditure  in  this  way  was  large,  or 
that  there  were  the  usual  indications  of  excessive  drinking 
exhibited  in  the  range  of  this  canvass  ;  we  hear  of  no 
quarrels  or  unpleasant  disputes  which  usually  accompany 
excessive  drinking.  In  this  respect,  therefore,  I  do  not 
see  my  way  clear  in  interfering. 

Another  ohjection  urged  is  the  large  amount  paid  for 
refreshments  to  committee-men.  Furnishing  refreshments 
I  to  committee-men  as  such,  whilst  engaged  in  their  work, 
i  will  not  ^?6r  se  be  considered  as  given  for  the  corrupt 
purpose  of  influencing  their  votes  ;  they  are  employed  as 
committee-men  because  they  are  known  to  be  favorable  to 
the  candidate.  People  must  eat  during  election  time,  and 
if  men  are  employed  in  this  work  as  committee-men,  giving 
'them  refreshments  under  these  circumstances  does  not  im- 
!  ply  that  it  is  done  in  order  to  influence  their  votes.  The 
largest  amount  for  refreshments  appears  to  have  been  dis- 
bursed by  Dr.  Howson,  and  that  was  for  St.  Andrew's  com- 
mittee and  for  the  central  committee  ;  the  whole  amount 
was  $43.  The  committees  in  organization  two  or  three 
weeks  before  the  election,  say  two  weeks,  are  not  gener- 
ally very  large,  and  if  the  average  attendance  of  committee- 
men in  the  central  and  St.  Andrew's  Ward  committees 
united  was  14  or  15  persons  per  night  of  the  12  nights  of 
two  weeks,  and  they  all  got  refreshments,  the  $43  would 
not  pay  more  than  the  rate  of  25  cents  for  each  person, 
which  would  not  be  very  extravagant.  Even  if  there 
were  fewer  persons  attending,  the  amount  would  not  seem 
unreasonably  large.  The  amount  of  $23  expended  in  St. 
John's  Ward  included  the  refreshments  furnished  to  the 
canvassers'  agents,  and  committee-men,  on  the  day  of  elec- 
tion. The  refreshments  during  the  day  of  the  election  at 
the  polling  places  were  distributed  amongst  all  who  were 
then  engaged,  as  well  the  Deputy  Returning  officers  and 
their  clerks,  as  the  scrutineers  and  agents  on  both  sides. 
I  think  the  decided  cases  show  this,  the  furnishing  of 
refreshments,  not  improper. 
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Another  ground  of  objection  was,  that  the  hiring  of  cabs 
and  carriages  before  the  election  (those  hired  on  the  day 
being  subject  to  further  observation)  showed  a  profuse 
expenditure,  and  therefore  evidence  of  bribery. 

There  was  nothing  came  out  in  the  evidence  to  induce 
me  to  suppose  that  more  than  the  usual  and  proper 
amounts  were  paid  for  the  use  of  these  carriages. 

There  were,  I  understand,  32  polling  places  in  the  elec- 
toral division.  In  order  to  secure  the  proper  organization 
of  committees,  selection  of  scrutineers,  the  printing  and 
distribution  of  handbills,  voters'  lists,  preparing  and  dis- 
tributing the  books  to  be  used  by  scrutineers  and  can- 
vassers—  all  of  which  seem  to  be  fair  and  legitimate 
objects,  and  reasonably  necessary  to  be  attended  to  by  a 
candidate  who  wishes  to  prevent  fraud — great  activity 
was  required ;  to  get  over  the  ground  as  speedily  as  pos- 
sible, and  complete  the  organization  with  the  least  possible 
loss  of  time,  the  use  of  carriages  and  vehicles  of  that  sort 
seems  to  have  been  absolutely  necessary  ;  and  I  cannot 
say  the  number  of  persons  employed  for  the  purpose,  or 
the  amounts  paid,  are  so  extravagant  as  to  convince  me 
that  this  expense  was  used  with  a  view  of  corrupting  the 
parties  employed  or  improperly  influencing  votes. 

Exception  was  taken  to  the  payment  of  canvassers  who 
were  electors,  and  also  for  distributing,  posting  bills,  &c. 
Mr.  Justice  Willes,  in  the  Coventry  case  (1  O'M.  &  H.,  101) 
uses  this  language :  "  But  the  candidate  may  pay  his 
own  expenses,  and  the  candidate  may,  paying  his  own 
expenses,  employ  voters  in  a  variety  of  ways ;  for  instance, 
he  may  employ  voters  to  take  round  advertising  boards, 
to  act  as  messengers  as  to  the  state  of  the  poll,  or  to  keep 
the  polling  booths  clear.  He  may  also  adopt  the  course 
which  appears  to  have  been  adopted  in  this  city,  that  is 
to  say,  the  city  or  borough  is  divided  into  districts,  and 
committees  are  formed  amongst  the  voters  themselves  of 
selected  persons,  who  go  about  and  canvass  certain  por- 
tions of  the  district ;  and  for  these  services  these  persons 
are  sometimes  paid,  and  sometimes  not  paid.    Now,  un- 
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questionably,  if  the  third  clause  of  the  second  section  was 
to  be  taken  in  its  literal  terms,  the  payment  to  canvassers 
under  such  circumstances,  being  as  it  is  a  payment  to  in- 
duce them  to  procure  votes  by  means  of  their  canvass* 
would  come  within  the  terms  of  this  clause,  and  would 
avoid  the  election." 

We  have  therefore  a  test  supplied  of  the  meaning  of 
the  third  clause  of  the  second  section  (the  same  as  our  own 
statute  32  Vic,  c.  21,  s.  67,  subs.  6),  by  means  of  which  we 
see  that  it  was  not  intended  by  this  section  to  do  away 
with  every  payment  made  by  the  candidate  in  the  course 
of  the  election.  And  to  come  more  nearly  to  the  present 
case,  it  affords  a  test  whether  this  third  clause  was  in- 
tended to  prevent  every  payment  to  persons  for  assisting 
the  candidate  in  obtainine:  the  election.  He  refers  to  the 
Tamioorth  case  (1  O'M.  &  H.,  79),  when  he  had  occasion  to 
review  the  cases  in  which  the  employment  of  voters  had 
come  before  the  election  committee.  With  respect  to 
canvassers  he  referred  (p.  102)  to  the  Lamhdh  case  (Wol- 
ferstan  &  Dew,  129),  where  "it  was  held  that  the  system  of 
dividino;  the  borouj^hs  into  wards,  and  formino-  committees 
amongst  the  voters,  and  employing  them  to  send  out  can- 
vassers, was  not  objectionable,,  notwithstanding  that  there 
was  a  payment  made  to  the  canvassers  for  their  services 
in  canvassing.  It  is  hardly  necessary  to  point  out  how 
exceedingly  dangerous  the  adoption  of  that  system  is  both 
in  respect  of  the  payment  of  canvassers  and  also  in  respect 
of  that  which  has  been  held  lawful,  viz.,  the  supply  of 
fair  refreshments  to  unpaid  canvassers,  whilst  engaged 
actually,  and  not  colorably,  upon  work,  and  in  like  manner 
of  refreshments  to  committee-men.  It  is  proper,  whenever 
this  system  is  referred  to  as  not  being  unlawful  in  itself, 
to  say  that  it  exposes  members  to  very  great  danger,  and 
when  it  is  merely  colorable,  it  would  avoid  the  election ; 
I  refer  to  these  cases  to  show  that  it  is  not  every  pay- 
ment for  the  purpose  of  procuring  a  vote  that  can  be  held 
within  the  third  clause  of  the  second  section. 
You  must  show  an  intention  to  do  that  which  is  against 
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the  law  before  you  bring  the  case  within  any  of  those 
highly  penal  clauses  of  the  Act."  The  cases  referred  to 
by  the  learned  judge  are  the  Tamworth  case  (1  O'M.  &  H., 
79),  and  the  Leicester  case  (1  Power,  Rodwell  and  Dew,  178), 
where  it  was  laid  down  that  the  colorable  employment  of 
voters  under  the  pretence  of  giving  them  wages  for  services 
which  were  not  rendered  is  bribery,  and  that  the  color- 
able employment  of  voters  for  the  purpose  of  inducing  or 
enticing  them  to  vote  for  the  candidate  who  employs 
them,  is  bribery.  On  the  same  side  of  the  question  is  the 
Oxford  case  (Wolferstan  and  Dew,  109),  and  the  Rull 
case  (Wolferstan  and  Bristowe,  87).  On  the  other  side 
there  are  various  cases  in  which  the  committees  came  to 
the  conclusion  that  the  employment  of  voters  was  not 
colorable ;  in  some,  because  the  services,  though  not  ren- 
dered, were  expected  by  the  candidate  or  his  agent  to  be 
rendered,  and  in  others  because  the  intention  to  bribe  was 
negatived  by  the  circumstance  that  service  vms  contem- 
plated hy  the  candidate  or  his  agent,  and  that  it  was  only  hy 
reason  of  the  misconduct  of  the  voters  employed  that  it  was  not 
rendered.  The  most  remarkable  of  these  cases  is  the  Cam- 
hridge  case  (Wolferstan  and  Dew,  23,  41)  when  Mr.  Deasy 
(now  Baron  Deasy)  delivered  a  reasoned  judgment.  There 
is  also  the  Lambeth  case  (Wolferstan  &  Dew,  129),  where 
the  committee  decided  that  the  system  of  organized  can- 
vassing proved  to  have  existed  at  that  election,  accom- 
panied by  the  payment  of  the  canvassers,  was,  under  the 
circumstances,  legitimate,  though  payments  were  made  to 
the  voters  who  were  employed  in  the  course  of  the  system. 
In  the  Preston  case  too  (Wolferstan  and  Bristowe,  76),  the 
committee  declined  to  set  aside  the  election  on  the  ground 
that  the  system  had  been  resorted  to. 

The  26th  section  of  the  English  Parliamentary  Elec- 
tions Act,  1868  (similar  to  section  30  of  our  Act  34  Vic, 
c.  3),  provides  that  "  the  principles,  practice  and  rules  on 
which  Committees  of  the  House  of  Commons  have  here- 
tofore acted  in  dealing  with  election  petitions,  shall  be 
observed  so  far  as  may  be,  by  the  Court  and  Judge  in  the 
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case  of  election  petitions  under  this  Act."  This  directs 
the  Judge  to  act  on  the  principles  upon  which  election 
committees  have  acted  when  he  has  no  light  from  the 
rules  which  his  own  professional  experience  supplies  him 
w^ith. 

I  take  it  the  Judges  here  are  called  upon  to  act  on 
the  same  principles  ;  and  in  addition  they  are  bound  by 
the  decisions  of  the  Rota  Judges  in  England  sitting  for 
the  trial  of  controverted  elections  under  acts  similar  to  our 
own,  in  the  same  way  as  we  feel  bound  by  their  deci- 
sions in  relation  to  other  legal  matters. 

In  reference  to  the  sums  paid  by  Mr.  Hime  to  Mc- 
Lellan,  McQuinn,  McGee,  McGrath  and  Wimberton,  the  last 
not  a  voter,  he  states  that  these  sums  were  paid  to  them 
to  cover  their  expenses  in  canvassing,  &c. ;  Wimberton 
got  an  additional  85  to  pay  him  for  acting  as  scruti- 
neer. It  is  said  these  parties  were  not  called  to  show 
how  they  had  expended  the  money.  Prima  facie  it  was 
paid  for  what,  according  to  the  above  decivsions,  if  hona  fide, 
was  a  legitimate  purpose,  and  if  the  petitioner  wished  to 
show  it  was  corrupt,  the  onus  of  calling  the  witnesses  to 
show  it  seems  to  be  on  him.  {Lichfield  case,  1  O'M.  &  H.,  23.) 

The  expenditure  by  Graham  of  the  $40  entrusted  to 
him,  it  is  contended  is  not  satisfactorily  accounted  for 
In  his  evidence  Graham  said  the  $40  was  given  to  him  as 
chairman  of  a  sub-committee  ;  he  thinks  there  were  eight 
or  ten  of  the  sub-committee.  Mr.  Hime  asked  him  what 
he  thought  would  be  necessary  for  the  usual  expenditure 
in  the  east  end ;  he  told  him  he  thought  $40  would  do  ; 
he  would  require  the  money  to  give  to  canvassers  to  pay 
their  necessary  expenses  ;  all  the  members  of  the  sub- 
committee were  canvassers  :  Patrick  Smith  and  James 
Walsh,  of  Dummer  Street,  William  Mulligan,  McGaw,  Mr. 
Gossage  and  Mr.  Ford,  Aid.  Dickey,  and  some  man  con- 
nected with  the  foundry ;  he  thought  he  gave  Ford,  $3  ; 
Mulhgan,  perhaps  $4  ;  McGaw,  $2  or  $3  ;  Jas.  Walsh,  $7  ; 
he  said  in  consequence  of  his  living  on  Dummer  Street,  he 
would  want  more  ;  is  not  sure  he  asked  for  $7  ;  he  thought 
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that  would  be  necessary  ;  could  not  say  why  his  expenses 
were  more  than  the  man  who  lived  on  Caer  Howell  Street, 
McGaw ;  he  said  he  would  vote  for  Mr.  Crooks  before  he 
paid  him  any  money  ;  believed  he  voted  at  the  former 
election  for  Mr.  Crooks ;  gave  Patrick  Smith  $7  for  his 
ordinary  expenses  ;  he  did  not  know  to  whom  he  paid  the 
remainder ;  never  kept  an  account ;  did  not  know  he 
would  be  called  to  account  for  it ;  Mr.  Hime  told  him  to 
use  the  money  in  a  fair,  square  way,  meaning,  as  he  under- 
stood, without  treating  or  bribing,  or  any  but  for  expenses. 

On  the  Saturday  night  before  the  election,  Smith  and 
Ryan  said  they  wanted  to  do  all  they  could,  and  would  do 
all  they  could.  On  the  evening  before  the  election  they 
met  at  Mr.  Gossage's  house ;  they  said  they  got  on  well  and 
would  be  down  next  morning.  Next  morning  Walsh  came 
Sind  voted  for  Wallis.  Before  that  he  pretended  he  was 
doing  all  he  could  for  Mr.  Crooks.  Smith  said  he  had 
canvassed  for  them.  He  did  not  use  a  book;  he  knew 
sll  the  voters.  They  both  told  Mr.  Gossage  they  were 
doing  all  they  could  for  him.  He  paid  ordinary  expenses 
in  going  about  canvassing  himself ;  can't  say  how  much 
he  expended ;  thinks  it  possible  he  may  have  spent  $1.50 
a  night.  He  says  he  may  have  spent  $21  in  treating. 
When  he  gave  Walsh  and  Smith  the  money  he  believed 
they  were  honestly  on  Mr.  Crooks'  committee,  and  in- 
tended voting  for  him.  He  paid  them  the  money  without 
the  slightest  intention  of  inducing  them  to  vote  for  Mr. 
Crooks.  They  told  him  before  he  gave  them  the  money 
they  had  been  working  for  Crooks,  and  doing  all  they 
could,  and  wanted  a  little  money  to  pay  their  expenses. 
At  the  meeting  at  Mr.  Gossage's  it  was  arranged  they 
should  bring  up  voters  for  Mr.  Crooks — those  that  lived 
in  that  locality;  they  did  not  discover  that  Walsh  was 
against  them  until  he  voted  on  the  morning  of  the  elec- 
tion for  Mr.  Wallis ;  Mr.  Gossage  on  that  wished  Smith 
sworn,  and  he  refused  to  take  the  oath ;  the  others  to 
whom  he  gave  the  money  had  been  working  a  week 
before  for  Mr.  Crooks,  as  he  knew  ;  the  money  was  given 
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them  without  the  slightest  intention  of  influencing  their 
votes  ;  he  was  told  at  the  beginning  not  to  spend  any 
money  for  that  purpose.  On  re-examination  he  said  they 
never  gave  an  account  of  the  expenditure  of  the  money, 
and  he  never  asked  them  for  one. 

Mr.  Graham's  account  of  how  he  disposed  of  the  money 
placed  in  his  hands  is  far  from  satisfactory  ;  but  as  already 
intimated  in  a  previous  case,  I  do  not,  in  the  present  state 
of  the  law  on  the  subject,  feel  at  liberty  to  infer  from  that 
fact  alone  that  he  has  spent  it  for  the  purpose  of  bribing 
electors,  or  other  corrupt  practices.  The  money,  I  have 
no  doubt,  was  given  him  in  good  faith,  to  be  expended, 
properly  and  legally,  for  the  purposes  of  the  election ; 
whether  he  has  spent  it  all  or  not,  the  evidence  does  not 
satisfy  me.  But  I  have  to  decide  whether  the  money  has 
been  spent  for  bribery.  As  to  all  the  persons  objected  to, 
to  whom  Graham  paid  the  money,  I  do  not  think  the 
evidence  points  to  any,  as  to  whom,  on  the  principles  on 
which  I  think  I  am  to  decide  this  case,  I  can  say  they  have 
been  bribed.  The  only  two  about  whom  the  most  serious, 
discussion  has  taken  place  are  Walsh  and  Smith.  The  fii  st 
point  is,  that  the  money  was  paid  to  them  as  representing 
a  particular  religious  denomination,  to  influence  other 
voters  belonging  to  the  same  church  as  they  did.  That 
may  be  an  argument  to  show  why  the  money  was  paid  to 
them,  but  if  the  employment  of  a  voter  hona  fide  to  canvass 
is  not  illegal,  and  the  cases  show  it  is  not,  the  mere  fact 
that  such  voter  has  skill  or  knowledge  and  capacity  to 
canvass,  would  not  make  his  employment  illegal ;  nor 
would  the  fact  of  the  canvasser  being  of  the  same  trade 
or  business,  or  of  the  same  rank  in  life  of  a  class  of  elec- 
tors, make  such  employment  corrupt.  If  they  were  sub- 
jects of  Her  Majesty  who  only  understood  the  French  or 
Celtic  languages,  employing  a  canvasser  familiar  with 
those  languages,  could  not  be  improper.  Then  why, 
because  he  happens  to  be  of  the  same  country  and 
religion  ?  In  the  Bradford  case  (1  O'M.  &  H.,  32),  it  was 
proved  that  a  number  of  persons  who  were  known  to 
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have  influence  with  the  Irish  voters,  of  whom  there  were 
many  in  the  borough,  were  paid  on  behalf  of  the  respond- 
ent to  use  their  influence  with  these  voters  to  restrain 
them  from  voting  against  the  respondent.  Baron  Martin 
said :  "  There  were  a  number  of  voters  whose  support  it 
was  deemed  desirous  to  obtain,  and  money  was  given 
to  a  few  persons  to  exercise  their  influence  on  those  per- 
sons to  induce  them  to  refrain  from  voting.  That  seems 
to  me  to  come  within  the  very  words  of  the  statute. 
It  was  quite  diflerent  from  canvassing,  from  paying  a  |  \ 
person  for  his  labor,  and  for  using  such  persuasions  as 
were  lawful  when  inducing  a  voter  to  vote."  It  is  con- 
tended here  that  these  men  were  employed  to  use  such 
persuasions  as  were  lawful  to  induce  voters  to  vote,  not 
to  restrain  them  from  voting.  On  this  point  I  think  the 
objection  must  fail.  But  the  question  still  remains,  was 
the  money  so  paid  to  these  parties  really  paid  to  them  to 
canvass  and  otherwise  exert  themselves  for  the  respond- 
ent by  looking  after  votes,  or  to  pay  their  expenses  while 
doing  so.  If  the  case  depended  solely  on  Graham's  evi- 
dence, I  might  have  more  difficulty  to  decide  ;  looking 
only  at  the  evidence  of  Graham,  Smith  and  Walsh,  it  is 
very  manifest  that  they  were,  by  their  conduct  and  actions, 
giving  Graham  to  understand  that  they  were  in  favor  of 
Mr.  Crooks,  and  this  before  the  money  was  paid  them ; 
and  the  observation  of  one  of  them  that  a  little  money  in 
election  time  was  allowed  for  knocking  around,  and  the 
whole  nature  of  the  evidence,  satisfies  me  that  Graham 
was  convinced  they  were  supporting  his  candidate.  He 
undoubtedly  thought  they  were  proper  persons  to  employ 
to  canvass  on  Dummer  Street,  and  considered  the  observa- 
tion as  to  money  when  knocking  around  in  election  times 
meant  when  going  about  to  solicit  votes.  Graham  says, 
before  he  gave  them  the  money  they  told  him  they  had 
been  working  for  Crooks,  and  doing  all  they  could,  and 
wanted  a  little  money  to  pay  expenses,  and  he  gave  it  to 
them.    It  is  suggested  the  amount  indicates  more  than 

would  be  necessary  to  pay  the  expenses ;  $5  was  given  to 
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other  parties  to  pay  their  expenses,  and  $7  to  each  of  these 
two.  He  said  Walsh  stated  that  in  consequence  of  living 
on  Dummer  Street  he  would  want  more  ;  he  thought 
that  would  be  necessary,  but  could  not  explain  why  it 
should  be  more  than  the  men  who  lived  on  Caer  Howell 
Street  received.  I  cannot  tell  whether  the  canvass  of  the 
portion  of  the  division  that  these  two  persons  were  expected 
to  overlook,  would  necessitate  a  larger  or  less  amount  than 
was  Q^iven  ;  if  these  men  were  laboring^  men  and  could  not 
afford  to  lose  any  money  paid  out  by  them,  and  were 
to  be  paid  anything  for  their  time ;  if  they  were  con- 
sidered to  be  active  members  of  the  committee,  and  were 
to  look  after  and  bring  up  votes  on  the  day  of  election,  I 
cannot  say  that  the  $7  each  appears  to  me  to  be  so  great 
that  I  will  assume  it  was  intended  to  bribe  these  men  to 
vote  for  Mr.  Crooks,  when  the  man  who  gave  it  to  them 
positively  denies  any  such  intent,  and  when  he  had  every 
reason  to  believe  that  they  intended  to  support  Mr.  Crooks 
before  he  gave  them  the  money.  Though  I  am  not  satis- 
fied with  Graham's  account  of  how  he  disposed  of  the 
money,  I  certainly  would  be  more  inclined  to  believe  his 
statements  than  I  would  theirs  when  they  conflict.  It 
does  not  appear  very  clearly  how  it  was  that  the  money 
was  paid  to  their  wives.  If  they  were  not  at  home  at  the 
time  there  would  be  nothing  singular  about  that,  and  even 
if  they  were  present,  one  can  scarcely  see  any  particular 
reason  why  it  should  be  so  paid  unless  it  might  be  thought 
that  payment  to  the  wife  would  enable  them  to  deny  it 
if  they  wished  to  do  so.  This  matter  came  out  on  the 
evidence  of  these  two  persons  after  Graham  had  been  ex- 
amined. He  was  not  recalled  to  explain  it,  and  although 
it  might  have  borne  an  unfavorable  interpretation,  it  is 
not  inconsistent  with  being  done  without  any  improper 
motive.  The  matter  was  not  sufficiently  inquired  into  to 
enable  me  to  say,  with  any  certainty,  that  there  was  any- 
thing wrong  about  it. 

When,  however,  the  cross-examination  of  Walsh  and 
Smith  is  referred  to,  and  the  evidence  of  Mr.  Gossage  and 
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Mr.  Ford,  the  statements  of  the  former  are  certainly  not 
to  be  relied  on,  and  they  impressed  the  two  last  named 
witnesses,  as  well  as  Mr.  Graham,  with  the  conviction  that 
they  were  ardent  supporters  of  Mr.  Crooks.  As  to  Walsh 
and  Smith,  on  the  principles  on  which  I  feel  bound  to  act 
in  these  matters,  I  do  not  think  the  evidence  will  warrant 
me  in  holding  that  Smith  and  Walsh  were  bribed,  though, 
in  fact,  they  may  not  have  rendered  services  for  the  money 
they  received.  Their  services  were  expected  by  Graham 
to  be  rendered  when  he  paid  the  money,  and  they  were  not 
rendered  by  reason  of  the  misconduct  of  the  voters  employed. 
(See  reference  to  the  decided  cases  on  this  subject  already 
referred  to  in  Mr.  Justice  Willes'  judgment  in  the  Tam- 
worth  case,  1  O'M.  &  H.,  79). 

These  observations  will  apply  with  equal  force  to  the 
case  of  George  Evans. 

Mr.  Hime,  the  gentleman  who  gave  the  $10  to  Evans, 
gave  his  evidence  in  a  frank,  straightforward  manner, 
and  seemed  to  me  to  be  stating  the  truth.  He  said  he 
was  to  take  charge  of  the  west  end,  and  employ  othei'S 
to  assist  him.  He  told  parties  when  he  gave  them  money 
that  none  of  it  was  to  be  expended  in  treating  or  influenc- 
ing voters,  but  it  was  to  pay  their  own  personal  expenses. 
I  do  not  think  under  these  circumstances  I  can  infer 
bribery.  The  impression  on  my  mind  is,  that  it  was  given 
to  Mr.  Evans  believing  him  at  the  time  to  be  a  warm 
friend  of  Mr.  Crooks,  to  be  expended  in  paying  proper 
expenses  whilst  he  was  endeavoring  to  secure  Mr.  Crooks' 
return.  If  Mr.  Evans,  instead  of  expending  the  money 
for  that  purpose,  kept  it  himself,  I  cannot  infer  from  his 
misconduct  that  it  was  given  to  him  as  a  bribe,  and  not 
for  the  services  he  undertook  to  render. 

This  brings  me  to  the  last  case  of  bribery — James 
Landy. 

Landy  claimed  that  there  were  three  dollars  due  him  for 
driving  for  Mr.  Crooks  at  the  former  election ;  that  he 
was  employed  by  Mr.  Jaffray,  and  when  he  applied  for 
the  pay  some  weeks  after  the  election,  JafFray  said  he 
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ought  to  have  applied  before  ;  that  the  accounts  were 
made  up,  and  he  could  not  pay  him.  At  this  election,  when 
spoken  to  to  vote,  he  said  he  did  not  think  he  should  vote, 
and  was  evidently  putting  forth  the  $3  that  were  due 
him  as  a  grievance.  There  was  evidence  that  Mr.  Mc- 
Donald, who  acted  as  treasurer  of  the  committee  for  St. 
John's  Ward,  told  him  that  would  be  made  right,  and 
finally  Ryan,  a  clerk  of  JafFray's,  who  was  the  chairman 
of  the  committee  of  the  ward,  gave  him  his  word 
that  he  would  pay  him;  after  that  he  voted,  and  some 
week  or  two  after  the  election  Ryan  paid  him,  and  the 
amount  so  paid  was  entered  in  the  account  which  JafFray 
had  aerainst  the  committee  for  refreshments  furnished  to 
scrutineers,  committee-men,  etc.,  in  St.  John's  Ward  on 
the  election  day  already  spoken  of  ;  it  was  an  isolated 
entry :  for  James  Landy,  S3.  The  refreshments  were  got 
by  Jaffray  because  McDonald,  the  secretary  of  the  com- 
mittee, had  some  difficulty  in  procuring  the  supplies. 
JafFray  said  he  never  gave  Ryan  any  money  to  give  to 
Landy,  but  after  the  election  was  over  he  believed 
McDonald  did.  Ryan  was  not  on  the  committee  for  St. 
John's  Ward.  Ryan  said  that  he  got  the  $3  to  pay  Landy 
out  of  Mr.  JafFray's  till.  He  did  not  think  Mr.  JafFray 
knew  it,  McDonald  repaid  the  amount  to  Mr.  JafFray 
about  a  week  after  the  election.  He  said  he  paid  the 
money  to  Mr.  L.,  and  when  the  account  for  cheese,  biscuits 
and  other  articles  supplied  to  the  committee  was  made 
up,  he  included  the  $3  in  it.  He  was  doubtful  if  he  told 
Mr.  McDonald  of  the  entry  of  this  payment,  independent 
of  the  entry  in  the  account.  He  said  he  was  not  on  Mr. 
Crooks'  committee,  and  was  not  instructed  to  take  any 
part  in  the  election.  What  he  did  was  of  his  own  free 
will,  except  that  Mr.  JafFray  asked  him  to  drive  the 
carriage  he  was  entitled  to  as  chairman  of  the  committee 
that  day.  He  thought  Mr.  JafFray  asked  him  to  call  on 
Mr.  Brown  and  solicit  his  vote  for  Mr.  Crooks,  and  he  was 
the  only  person  Mr.  Jaffray  asked  him  to  solicit  to  vote ; 
he  did  not  mention  Landy's  name  to  him  at  all ;  he  made 


1871.] 


WEST  TOEONTO. 


117 


a  note  of  payment  to  J.  Landy  of  $3,  without  mentioning 
what  it  was  for ;  he  had  no  authority  from  Mr.  JafFray  to 
pay  out  money  on  account  of  the  election.  Mr.  McDonald, 
on  being  recalled,  said  that  after  the  conversation  said  to 
have  taken  place  in  Landy's  house,  when  he  was  present^ 
in  which  it  was  said  he  intimated  to  Landy  that  his  claim 
for  the  prior  sum  would  be  made  right,  he  had  seen  Landy 
and  told  him  positively  that  he  should  not  and  could  not  * 
give  one  cent  of  his  claim  to  gain  the  election  ;  he  said 
that  when  he  was  settling  up  the  accounts  about  the  elec- 
tion, he  requested  Mt.  JafFray  to  have  his  account  made 
up,  and  when  he  came  in  in  the  evening  the  account  was 
made  up  ;  the  amount  was  mentioned,  $26.26  ;  he  paid  it, 
believing  it  was  all  right.  At  that  time  he  did  not  know 
the  item  of  "  paid  J.  Landy  $3,"  in  the  bill,  was  for  paying 
the  old  claim  Mr.  Landy  had  ;  about  a  week  or  two  after 
he  examined  the  bill,  and  saw  the  charge  of  payment  of 
$3  to  Landy  in  it ;  he  did  not  take  particular  notice  of  it 
then. 

I  do  not  think  Ryan  can  properly  be  considered  an 
agent  to  bind  the  respondent  by  his  acts.  He  was  not 
employed  as  a  canvasser  generally  by  any  one,  and  the 
only  person  he  was  asked  to  canvass  was  Mr.  Brown- 
Mr.  Jaffray  asked  him  to  call  on  Mr.  Brown  and  solicit 
his  vote  for  Mr.  Crooks  ;  but  Mr.  Brown  had  promised 
Wallis,  and  voted  for  him.  This  appears  not  to  bring 
Ryan  "as  an  agent  within  any  of  the  views  of  agency 
laid  down  by  Mr.  Justice  Willes  in  the  Bodmin  case 
(1  O'M.  &  H.,  120):  "It  might  be  limited  to  the  ca^e 
of  a  person  who  was  employed  to  canvass  a  particular 
voter  or  particular  voters  only,  and  then  that  person 
would  be  one  whose  authority  being  limited  to  such  voter 
or  voters,  his  illegal  act  in  respect  of  others  could  not 
affect  the  member,  because  he  would  be  only  an  agent  in 
that  particular  limited  capacity."  He  must  be  an  agent 
employed  by  a  member  to  canvass.  There  is  no  pretence 
that  Ryan  did  in  fact  canvass  generally.  In  the  West- 
minster case  (1  O'M.  &  H.,  96),  as  to  the  conduct  of  the  son 
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of  one  Hotton,  Baron  Martin  said :  "  His  may  be  a 
strong  case  ;  but,  although  young  Hotton  seems  to  have 
been  active  with  regard  to  the  election,  I  cannot  hold 
that  an  act  done  by  him  because  his  father  was  a  person 
for  whom  the  respondent  would  be  responsible,  would 
make  young  Hotton  also  ;"  I  do  not  think  respondent 
would  be  responsible  for  the  conduct  of  Ryan,  even  if  he 
had  been  more  active ;  the  only  question  is  whether  re- 
spondent can  be  held  responsible  for  Ryan's  act  because 
McDonald  paid  the  money,  and  therefore  ratified  Ryan's 
act  and  agency  in  making  the  promise.  In  the  Tamioortli 
case,  Justice  Willes  said  :  "  But  the  rule  is  plain  that  a  rati- 
fication after  the  act  is  equivocal  to  an  authority  given  at 
the  time.  The  rule  is  also  plain  as  limited  to  the  case  in 
which  the  principal,  the  person  sought  to  be  made  liable 
as  principal,  is  acquainted  with  the  character  of  the  act 
a  J  the  time  when  he  ratifies."  Was  McDonald  at  the  time 
he  paid  the  money  aware  of  the  reason  and  purpose  for 
which  Ryan  had  paid  it  to  Landy  ?  He  says  he  was  not ; 
that  when  he  paid  the  account  he  did  not  observe  that  it 
was  there  ;  and  when  he  saw  it  about  two  weeks  after- 
wards, it  did  not  occur  to  him  it  was  for  a  payment  of 
the  kind  it  turned  out  to  be.  There  is  nothing  to  show 
that  he  had  been  informed  by  Ryan  of  the  nature  of  the 
services  for  wliich  Landy  had  been  paid,  nor  is  there  any- 
thing to  show  he  was  aware  that  Ryan  had  had  any  inter- 
course with  Landy  to  induce  him  to  suppose  it  could  have 
been  paid  for  any  objectionable  matter.  It  is  suggested 
that  it  was  strange  Mr.  McDonald  did  not  inquire  of  Mr. 
Jaffray  in  paying  the  bill  what  all  these  charges  were  for. 
The  answer  he  gives  is  that  he  had  every  confidence  in 
Mr.  Jafi^ray,  that  he  Avould  only  put  down  what  was  right, 
and  Mr.  Jafii-ay  he  supposed,  knew,  being  chairman  of  the 
committee,  what  was  required,  and  that  he  had  confidence 
he  only  got  that,  and  paid  for  what  was  got.  As  to  this 
case,  I  do  not  think  I  can  properly  set  aside  the  election. 

The  remaining  question  is  as  to  the  hiring  of  convey- 
ances by  the  respondent  to  be  used  on  the  last  day  of  the 
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election,  and  the  volunteering  by  certain  cabmen  of  their 
cabs  for  the  carrying  of  voters  to  the  polls  on  that  day. 
The  71st  section  of  our  statute  32  Vic,  cap.  21,  after  recit- 
ing "  that  doubts  may  arise  as  to  whether  the  hiring  of 
teams  and  vehicles  to  convey  electors  to  and  from  the 
polls,  and  the  paying  of  railway  fares  and  other  expenses 
of  voters,  be  or  be  not  according  to  law,"  declares  and 
enacts  "  that  the  hiring  or  promising  to  pay,  or  paying  for 
any  horse,  team,  carriage,  cab,  or  other  vehicle  by  any 
candidate,  or  by  any  person  on  his  behalf,  to  convey  voters 
to  or  near,  or  from  the  poll,  or  from  the  neighborhood 
thereof  at  any  election,  etc.,  etc.,  shall  be  illegal  acts." 

[The  Chief  Justice  then  referred  to  Mr.  Oattanach's 
evidence  on  this  point,  before  referred  to,  and  said] : 

The  only  case  I  have  met,  in  which  a  circumstance  at 
all  similar  is  referred  to,  is  in  the  Longford  case  (2  O'M.  & 
H.,  14).  It  was  proved  there  was  considerable  difficulty 
in  providing  conveyances  for  voters  living  at  a  distance 
to  go  to  the  poll,  and  that  certain  voters  who  owned  cabs 
were  induced  to  lend  them  for  the  conveyance  of  other 
voters,  and  were  paid  for  so  doing  ;  it  was  contended  that 
these  payments  to  voters  were  colorable  payments,  and 
the  reward  to  them  for  voting  or  to  induce  them  to  vote. 
The  learned  Judge  (Fitzgerald),  after  stating  that  he  had 
come  to  the  conclusion  that  this  was  not  a  colorable  pro- 
ceeding, said :  "  I  think  it  was  a  step  of  a  very  dangerous 
character ;  it  brought  the  parties  to  the  very  verge  of 
the  law,  and  it  would  have  required  very  little,  if  pay- 
ments were  actually  made,  to  come  to  the  cor  elusion  that 
they  were  made  to  influence  the  vote,  and  so  to  void  the 
election  on  the  ground  of  bribery." 

If  the  money  had  been  paid  in  the  case  before  us,  no 
doubt  the  inference  against  the  respondent  would  have 
been  much  stronger ;  but  acting  on  the  principle  before 
mentioned,  I  do  not  feel  justified  in  holding  the  proceed- 
ing to  have  been  colorable. 

Then  as  to  the  hiring  of  the  carriages  at  Bond's  for  the 
use  of  the  committee-men  and  canvassers  on  the  day  of 
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the  election.  These  carriages  were  not  hired  for  the  con- 
veyance of  voters  to  the  poll,  and  instructions  were  given 
to  the  drivers  that  they  were  not  to  be  used  ;  but  from 
the  evidence  of  Ryan,  the  one  sent  to  St.  John's  Ward  was 
used  for  that  purpose  most  of  the  day.  He  said  he  did 
not  think  Mr.  JafFray  mentioned  that  they  were  not  to 
take  Osier  in  his  carriage,  but  he  did  hear  him  say  that 
no  voters  were  to  be  taken  to  the  polls  in  hired  buggies, 
carriao^es,  or  cabs.  The  carriao-e  was  one  of  Bond's,  but 
he  understood  it  was  the  chairman's  carriage.  JafFray 
himself  was  not  asked  anything  about  voters  being 
brought  up  in  the  carriage. 

I  cannot  infer  that  these  carriages  were  colorably  hired 
for  the  purpose  of  bringing  up  voters ;  that  one  was  so 
employed  more  or  less  is  evident ;  but  it  is  not  clear  that 
it  was  so  used  with  the  assent  of  Mr.  Jaffray,  and  there- 
fore such  an  illegal  act  on  his  part  as  would  avoid  the 
election,  as  his  hiring  one  carriao-e  or  usin^f  a  hired  one  for 
that  purpose  would  have  that  effect. 

I  am  not  prepared  to  hold  that  the  election  is  void 
on  the  ground  of  the  employment  of  these  carriages  by 
the  respondent  on  the  morning  of  the  election.  In  the 
Salfonl  case  (1  O'M.  &  H.,  133)  it  was  proved  that  a  con- 
siderable number  of  cabs  were  hired  for  the  respond- 
ents, not  for  the  conveyance  of  voters  to  the  poll,  but  for 
the  canvassers  to  go  into  the  places  where  the  voters 
were  at  work,  the  canvassers  then  walking  up  to  the  poll 
with  the  voters.  It  was  not  proved  (although  it  was 
alleged)  that  in  many  instances  voters  were  conveyed  in 
the  cabs.  The  fourth  allegation  in  the  petition  in  that 
case  was  that  the  respondents  did,  by  themselves  and 
other  persons  on  their  behalf,  hire  and  engage  and  pay 
money  for  and  on  account  of  a  number  of  conveyances  for 
the  purpose  of  conveying  voters  to  the  poll,  and  which 
were  used  for  such  a  purpose  on  the  day  of  the  election 
in  their  interest.  In  giving  judgment.  Baron  Martin  said : 
"I  have  already  stated,  if  I  considered  the  allegation 
proved  I  should  reserve  the  point  for  the  Court  of  Com- 
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mon  Pleas;  but  after  the  evidence  of  the  respondent,  Mr. 
Cawley,  and  others,  I  could  not  state  as  a  fact  that  the 
conveyances  were  hired  for  the  purpose  of  conveying 
voters  to  the  poll."  Baron  Martin  said,  in  the  same  case,  in 
reference  to  section  36  of  the  English  Representation  of 
the  People  Act,  1867,  "  it  showed  as  plainly  as  possible 
that  the  intention  of  the  Legislature  was  that  voters  should 
either  walk  to  the  poll  or  go  in  their  own  carriages.  The 
Legislature  has  made  most  stringent  provisions  as  to 
having  polling  places  in  the  most  convenient  places  in 
boroughs  for  every  voter.  The  intention  is  to  prevent  the 
hiring  of  conveyances  for  voters,  and  to  provide  that 
people  should  walk  to  the  poll  or  go  in  their  private  car- 
riages, and  it  seems  to  me  it  is  the  same  thing  whether  a 
man  rides  in  a  private  carriage  provided  for  him  or  comes 
in  a  hired  carriage."  Our  statute  is  not  in  terms  like  the 
section  to  which  he  was  referring,  and  I  am  not  prepared 
to  say  that  a  man  who  has  a  carriage  may  not,  if  he  chooses 
so  to  do,  take  any  of  his  neighbors  to  the  poll  with  him, 
provided  it  is  not  done  colorably,  and  with  intent  to  charge 
for  it,  or  to  bribe  the  voter.  As  to  the  hiring  of  the  carriages 
by  Mr.  Crooks,  I  cannot  find,  as  a  fact,  that  he  intended  at 
the  time  of  the  hiring,  they  should  be  used  to  convey  voters 
to  the  polls,  or  that  Mr.  Jaftray  so  intended  to  use  them. 

There  are  two  cases,  Thompson's  and  Halligan's,  referred 
to.  As  to  James  Thompson,  he  at  first  seemed  to  be  act- 
ing for  Wallis,  but  afterwards  changed  and  became  a 
member  of  Mr.  Crooks'  committee.  His  own  account  of 
his  reason  for  changing  is  not  satisfactory,  and  his  state- 
ments afterwards  made  to  Mr.  Dodds  were  not  of  a 
character  to  induce  any  one  to  suppose  that  his  motives 
were  purely  patriotic  in  changing.  Mr.  Cattanach  stated 
that  he  was  not  aware  that  Thompson  had  been  acting  on 
Wallis's  committee  until  he  heard  him  state  it  in  his 
examination.  The  first  Mr.  Cattanach  knew  of  him  was 
as  a  professed  supporter  of  Mr.  Crooks.  He  never  spoke 
to  him  about  getting  his  vote,  or  getting  him  to  canvass. 
He  promised  him  nothing  before  the  election,  and  when 
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lie  paid  him  the  money  he  represented  that  he  had  been 
exclusively  employed  for  some  days  canvassing.  He  had 
met  him  both  in  the  daytime  and  at  night ;  in  the  day- 
time canvassing,  and  at  night  in  the  committee-room. 
He  also  said  he  knew  what  Thompson  had  done  in  th^^ 
way  of  canvassing — how  much  he  had  gone  about — and 
though  he  charged  $10  he  only  paid  $5,  which  he  con- 
sidered his  legitimate  expenses.  As  to  Halligan's  evidence, 
it  is  not  at  all  satisfactory.  Mr.  Cattanach  said  he  can- 
vassed for  Mr.  Crooks ;  he  applied  for  a  larger  sum  than 
$10  ;  said  he  had  been  working  for  Mr.  Crooks ;  spent 
money  necessarily  in  what  he  was  doing ;  wanted  Mr. 
Cattanach  to  pay  him ;  wanted  more  than  $10  ;  he  said 
his  disbursements  had  been  $10  for  necessary  refreshments ; 
Mr.  Cattanach  inquired  immediately  how  he  had  spent 
the  money  ;  was  satisfied  he  had  not  spent  the  money 
for  illegal  purposes ;  he  knew  he  had  been  very  active ; 
thought  the  sam  not  unreasonable,  and  paid  him  $10. 

I  believe  I  have  gone  over  each  particular  point  and 
case  made,  and  referred  to  by  Mr.  Harrison  in  the  argu- 
ment, and  if  I  have  not  expressly  decided  each  by  name 
I  think  I  have  in  effect  disposed  of  them  all.  I  believe  I 
have  not  expressly  mentioned  the  amount  paid  for  the 
repair  of  the  mission  house,  which  was  injured  whilst  Mr. 
Crooks  was  holding  a  meeting  there.  I  see  no  reason  why 
in  law  or  justice  this  should  not  be  paid. 

In  deciding  under  the  statute,  the  first  question  I  had 
to  consider  was,  did  the  respondent  really  desire  to  obey 
the  law  and  carry  it  out  fairly,  and  did  those  for  whose 
acts  he  is  responsible  desire  to  do  so.  I  have  come  to  the 
conclusion  that  they  so  intended.  Mr.  Crooks  himself  took 
a  good  deal  of  trouble  to  have  the  law  explained  and 
circulated  amongst  the  electors  generally,  and  I  have  no 
doubt  desired  to  obey  it  as  he  understood  it.  Mr.  Cat- 
tanach I  have  no  doubt  was  influenced  by  the  same 
motives,  and  I  think  they  acted  in  this  view,  and  the 
subordinate  agents  also,  so  far  as  not  intending  to  resort 
to  illegal  practices.    I  cannot  say  but  many  of  the  things 
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done  during  the  canvass  and  the  election,  brought  out  in 
the  inquiry,  created  a  great  deal  of  hesitation  and  doubt 
in  my  mind  how  far  I  ought  to  consider  these  acts  color- 
able or  not. 

It  would  be  very  easy  to  dispose  of  this  and  other 
similar  cases,  whenever  anything  questionable  may  arise, 
to  take  the  most  unfavorable  view  of  it,  and  at  once  con- 
sider that  any  act  that  was  at  all  questionable  was 
evidence  of  such  a  corrupt  practice  as  would  avoid  the 
election.  Take  the  case,  for  instance,  of  money  placed  in 
the  hands  of  an  agent  to  disburse  for  proper  legitimate 
purposes ;  when  called  on  to  explain  what  he  has  done 
with  the  money,  if  he  fails  to  tell  how  he  has  spent  it  all, 
to  whom  he  gave  it,  and  for  what  purpose,  then  that  I 
am  to  infer  he  spent  it  for  bribery,  and  therefore  set  aside 
the  election.  In  construing  a  statute  of  so  penal  a  char- 
acter as  this  I  do  not  feel  at  liberty  to  pursue  such  a 
course  ;  in  fact,  as  already  intimated,  I  consider  myself, 
under  the  words  of  our  statute,  called  upon  to  act  upon 
the  principles  upon  which  election  committees  have  acted 
in  relation  to  these  matters,  and  that  I  am  bound  by  the 
decisions  of  the  Eota  Judges  and  the  Courts,  in  the  same 
way  as  I  would  be  in  disposing  of  cases  of  common  law- 
In  my  judgment  in  the  East  'J  or  onto  case  (a)  I  have  cited 
the  strong  language  used  by  Baron  Martin  in  the  Wigan 
case,  where  he  refers  to  the  necessity  of  establishing  the 
acts  to  unseat  a  candidate  to  his  entire  satisfaction, 
though  much  may  have  been  done  at  the  election  of 
which  he  disapproved.  The  doctrine  seems  to  be  well 
established  through  most  of  the  cases,  that  to  upset  an 
election  a  Judge  ought  to  be  satisfied  that  the  election 
was  void,  and  that  the  return  of  a  member  is  a  serious 
matter,  and  not  to  be  lightly  set  aside.  In  the  London- 
derry case  (1  O'M.  &  H.,  278),  Mr.  Justice  O'Brien  said : 
"  The  charge  of  bribery,  whether  by  a  candidate  or 
his  agent,  is  one  which  should  be  established  by  clear 
and  satisfactory  evidence.    The  consequences  resulting 


(a)  Page  96,  ante. 


124  PEOVINCIAL  ELECTIONS.  [A.D. 

from  such  a  charge  being  established  are  very  serious. 
In  the  first  place  it  avoids  the  election,  and  in  the 
Warrington  case  (1  O'M.  &  H.,  44),  Baron  Martin  is  re- 
ported to  have  said  that  he  agreed  with  what  had  been  said 
by  Mr.  Justice  Willes  at  Lichfield,  that  before  a  Judge 
upsets  an  election  he  ought  to  be  satisfied  beyond  all  doubt 
that  the  election  was  altogether  void.  In  the  next  place  the 
46th  and  49th  sections  of  the  Controverted  Elections  Act 
1871,  impose  further  and  severe  penalties  for  the  offence, 
whether  committed  by  the  candidate  or  by  his  agent. 
Mere  suspicion,  therefore,  will  not  be  sufficient  to  estab- 
lish a  charge  of  bribery,  and  a  Judge  in  discharging  the 
duty  imposed  upon  him  by  the  statute,  acting  in  the 
double  capacity  of  judge  and  juror,  should  not  hold  that 
charge  established  upon  evidence  which  in  his  opinion 
would  not  be  sufficient  to  warrant  a  jury  in  finding  the 
charge  proved.  There  may  be  cases  where  there  is 
evidence  to  go  to  a  jury,  and  on  which  they  are  to  decide 
as  to  the  effect  it  has  on  their  minds  and  come  to  a 
conclusion,  but  in  which  if  the  Judge  were  sitting  as  a 
juror  he  would  find  for  the  defendant ;  and  I  apprehend 
in  such  a  case  he  ought  to  find  against  the  bribery. 

Baron  Martin  in  the  Westminister  case  (1  O'M.  &  H.,  89), 
laid  down  the  doctrine  that  in  those  cases  the  Judge  ough  b 
to  be  satisfied  beyond  all  reasonable  doubt.  In  that  case 
£209  were  expended  in  paying  shopkeepers  at  the  rate  of 
7s.  a  week  for  allowing  boards  with  posters  to  remain  in 
front  of  their  windows.  Inquiry  being  sought  as  to  that 
point,  he  said,  p.  90  :  "  For  me  to  decide  that  the  respond- 
ent is  incapable  of  being  elected  by  reason  of  these  boards, 
I  must  be  satisfied  that  when  these  boards  were  issued  there 
was  in  the  mind  of  the  respondent's  agents  the  intention 
that  the  payment  in  regard  to  them  was  to  be,  not  for  the 
purpose  of  compensating  the  persons  for  exhibiting  them, 
but  to  be  a  benefit  given  to  these  persons  in  order  to  in- 
duce their  votes.  That  I  am  not  satisfied  of."  I  refer  to 
these  cases  to  show  the  necessity  of  a  clear  case  being 
established  before  an  election  is  set  aside. 
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1  have  disposed  of  the  question  as  to  the  employment 
of  cabs  and  teams  on  the  merits,  without  deciding  whether, 
for  the  mere  employing  of  a  vehicle  to  convey  voters  to 
the  poll,  I  should  order  an  election  to  be  set  aside.  I 
have  no  doubt  there  may  be  such  an  employment  as  would 
produce  that  effect,  and  Baron  Martin,  in  the  case  already 
referred  to,  stated  if  it  had  become  necessary  to  decide 
that  point  he  would  have  referred  the  question  to  the 
Court  of  Common  Pleas,  though  the  English  Act  by  no 
means  in  terms  implies  that  the  violation  of  it  would  set 
aside  the  election. 

The  course  pursued  in  this  election,  and  also  in  the 
East  Toronto  election,  of  placing  money  in  the  hands  of 
agents  or  committee-men,  without  taking  the  precaution 
of  seeing  that  it  was  all  properly  expended  according  to 
law,  if  continued,  will  probably  induce  Judges  hereafter 
to  take  the  view  most  unfavorable  to  those  who  thus 
place  the  means  of  bribery  in  the  hands  of  subordinate 
agents.  The  employment  of  electors  as  paid  agents  of 
any  kind  is  always  hazardous,  and  must  often,  if  continued, 
lead  to  fraud.  Many  of  the  paities  so  employed,  it  is  said, 
were  paid  merely  their  expenses.  If  it  is  expected  that 
Judges  are  to  decide  that  payments  made  for  that  purpose 
are  to  be  recognized  as  hona  fide  and  not  colorable,  each 
person  should  be  prepared  to  show  and  prove  what  his 
expenses  are  that  he  has  paid,  otherwise  the  Judge  will 
be  likely  to  infer  that  he  is  paid  for  his  services  besides. 
But  if  paid  for  services  as  canvasser,  scrutineer,  or  other 
services  of  a  similar  character,  he  does  not  seem  entitled 
to  vote  under  sec.  3  of  our  statute  (32  Vic,  cap.  21).  I 
should  have  felt  very  much  embarrassed  if  I  had  been 
called  on,  in  the  event  of  a  scrutiny,  to  decide  how  many 
of  these  voters  who  received  pay  for  their  expenses  satisfied 
me  that  they  had  really  expended  the  sums  they  had 
received.  I  have  not  felt  warranted  in  taking  an  unfavor- 
able view  of  the  omission  to  show  the  expenditure  of  all 
sums  placed  in  the  hands  of  subordinate  agents,  because 
the  rule  has  not  obtained  in  this  country  that  prevails  in 
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England,  o£  having  all  these  payments  made  through  the 
hands  o£  an  agent,  and  where  parties  understand  that  it  is. 
necessary  to  show  with  reasonable  certainty,  by  accounts, 
in  detail,  the  amounts  they  have  actually  expended,  and 
what  for.  But  hereafter  it  is  most  probable  parties  will 
be  held  to  a  more  strict  accountability  in  this  respect. 

In  my  own  opinion,  to  make  these  expenditures  of  money 
during  elections  at  all  satisfactory,  the  same  rigid  care 
and  responsibility  should  be  demanded  in  its  expenditures, 
and  in  the  production  of  vouchers  therefor,  as  are  required 
in  the  ordinary  business  transactions  between  man  and 
man ;  that  because  a  man  is  a  candidate  at  an  election,, 
he  shall  not  be  compelled  to  make  a  profuse  expenditure 
of  money  to  satisfy  the  appetites  of  a  few  cormorants, 
who,  under  the  pretence  of  being  his  friends,  may  be  really 
fleecing  him  under  pretence  of  paying  out  his  money  for 
the  legitimate  purposes  of  his  election,  or  others  who  may 
be  feasting  at  his  expense  under  the  pretext  of  devoting 
themselves  to  his  services  without  pay  or  reward. 

The  getting  cabmen  to  volunteer  the  use  of  their  cabs, 
to  bring  voters  up  to  the  polls  on  the  election  day  is. 
another  practice  which,  if  followed  up,  will  be  likely  to 
lead  to  great  abuse.  Here  I  have  no  doubt  that  Mr. 
Cattanach  and  the  other  gentlemen  who  intimated  that 
this  course  might  be  adopted,  honestly  intended  what  they 
said  to  the  owners  of  cabs,  that  they  would  not  be  paid  for 
their  use.  But  did  the  cabmen  themselves  believe  that 
was  hona  fide  ?  Every  one  of  them,  I  believe,  sent  in  bills, 
claiming  pay  for  these  days.  It  is  true  the  payment  of 
these  bills  was  refused  ;  but  if  the  practice  be  persisted  in 
it  will  be  difficult  to  justify  it.  The  question  will  always, 
be  open  for  discussion,  and  the  previous  employment  of 
these  parties,  and  the  rate  at  which  they  were  paid,  will  be^ 
inquired  into  to  see  whether  what  seems  a  free  offer  on 
their  part  is  not  in  truth  merely  working  for  the  pay 
they  have  received,  or  expect  to  receive.  As  to  the  hiring 
of  carriages  for  the  use  of  committee-men,  if  many  of  these^ 
are  engaged,  and  they  are  really  used  for  carrying  voters,, 
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though  the  party  hiring  them  may  not  so  intend,  that  will 
be  open  for  discussion.  It  is  of  course  very  difficult,  when 
carriages  are  standing  in  the  vicinity  of  a  polling  booth,, 
for  canvassers  to  avoid  taking  them  to  go  after  voters,,, 
and  still  more  difficult  to  avoid  using  them  to  bring  up 
the  voters  ;  and  if  that  course  should  be  pursued  to  any 
extent  hereafter,  it  is  probable  that  the  inference  would  be- 
drawn  that  the  reason  why  they  were  sent  was  not  for 
the  hona  fide  use  of  the  committee-men,  but  to  facilitate 
the  bringing  up  voters,  which  is  against  the  law. 

The  amount  expended  at  this  election  seems  large — 
about  $1,800,  including  some  accounts  not  yet  paid;  a 
very  large  portion  of  the  expenditure — nearly  $800 — 
appears  to  have  been  for  printing,  advertising  and  sta- 
tionery ;  yet  the  remaining  portion  strikes  one  as  large  and 
demanding  inquiry. 

It  may  be  as  well  here  to  refer  to  the  reason  for  the 
rule  why  candidates  should  be  made  liable  for  acts  done 
by  their  agents.  Mr.  Justice  Blackburn  refers  to  it  in  the 
Taunton  case  (1  O'M.  &  H.,  184)  in  these  words :  "  The 
rule  of  parliamentary  election  law,  that  a  candidate  is 
responsible  for  the  corrupt  act  of  his  agent,  though  he 
himself  not  only  did  not  intend  it  or  authorize  it,  but, 
hona  fide  did  his  best  to  hinder  it,  is  a  rule  that  must  at 
all  times  fall  with  great  hardship  upon  particular  persons. 
But  I  may  just  mention  the  considerations  which,  no 
doubt,  led  the  common  law,  as  I  may  call  it,  of  Parlia- 
ment to  establish  it.  Corruption,  as  we  all  know  in 
practice  and  in  fact,  is  seldom  or  never  done  by  the 
hand  of  the  candidate.  The  two  modes  in  which  it  was 
found  in  practice  that  corruption  was  carried  on  were  these 
persons  were  put  forward  to  do  all  the  work  of  canvassing 
and  conducting  an  election,  and  these  persons  acted  cor- 
ruptly ;  but  the  candidate  purposely  kept  himself  out  of 
the  knowledge  of  anything  about  the  matter,  so  that  he  . 
might  have  the  full  benefit  of  their  services;  and  were  it  not, 
for  this  rule  which  has  been  established,  he  would  not 
suffer  for  their  misdeeds.   That  is  one  of  the  great  reasons.. 


128  PROVINCIAL  ELECTIONS.  [a.D. 

Another  great  reason  would  be  that  no  doubt  people  were 
put  forward  as  to  whom  the  candidate  was  carefully  kept 
from  knowing  they  were  spending  any  money,  or  doing 
anything,  with  the  notion,  according  to  the  loose  morality 
that  prevailed  in  election  matters,  that  when  the  time 
for  petitioning  was  past,  those  persons  might  come  to  him 
and  say,  '  I  did  spend  that  £1,000  for  you  upon  the  elec- 
tion ;  of  course  I  did  not  tell  you  about  it,  or  say  a  word 
about  it  at  the  time,  but  now  you  are  bound  in  honor  to 
repay  me  that  £1,000  of  which  you  had  the  benefit; '  and 
which,  in  point  of  fact,  the  candidates  did  feel  themselves 
bound  in  honor  to  pay.  This,  therefore,  was  another 
reason  for  the  parliamentary  law  declaring  that  the 
candidate  should  be  responsible  for  the  act  of  his  agent." 

I  think,  under  the  decided  cases  and  the  rules  applicable 
to  these  trials,  that  I  ought  to  hold  that  the  respondent 
was  duly  elected.  I  am  of  opinion,  however,  that  it  was 
and  is  for  the  interest  of  the  public  that  the  matters 
brought  forward  in  this  case  should  have  been  inquired 
into,  and  I  shall  not  allow  the  respondent  any  costs.  The 
respondent  himself  subscribed  a  large  sum  of  money,  and 
was  aware  that  a  considerable  sum  was  being  expended  by 
others,  and  he  himself  directed  the  payment  of  any  further 
amount  that  would  be  required.  He  was  therefore  cog- 
nizant that  these  expenditures  were  going  on,  and  exercised 
no  supervision  over  them,  and  I  do  not  feel  inclined  to 
draw  any  distinction  as  to  costs  in  relation  to  any  of  the 
matters  contained  in  the  petition. 

I  direct  that  each  side  bear  their  own  costs. 

(5  Journal  Legis.  Assem.,  1871-2,  p.  11.) 
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Before  Chief  Justice  Hagarty. 

BROCKVILLE,  26tJi  to  30th  June,  5th  and  6th  July,  1871,  and  9th 
Janua7'y,  1872. 

Samuel  Flint,  Petitioner,  v.  William  Fitzsimmons, 

Respondent. 

Scratiny — Property  Qualification  of  Voters — Aliens. 

Where  a  voter,  properly  assessed,  who  was  accidentally  omitted  from 
the  Voters'  List  for  polling  subdivision  No.  1,  where  his  property  lay, 
and  entered  in  the  Voters'  List  for  sub-division  No.  2,  voted  without 
question  in  No.  1,  though  not  on  the  list,  his  vote  was  held  good. — 
William  Little^s  vote. 

A.'s  name  appeared  on  the  Assessment  Roll  and  Voters'  List  as  owner, 
but  no  property  appeared  opposite  his  name  ;  just  below  A.'s  name, 
the  name  of  B.  was  entered  as  tenant,  with  certain  property  following 
it,  but  B.  's  name  was  not  bracketed  with  A.  's.  Evidence  was  admitted 
to  show  that  A.  owned  the  property  next  below  his  name,  for  which  B. 
his  tenant  was  assessed  as  tenant,  and  A.'s  vote  was  held  good. — Jam.es 
Baker\s  vote. 

The  widow  of  an  intestate  owner  continuing  to  live  on  the  property  with 
her  children,  who  own  the  estate  and  work  and  manage  it,  should  not, 
till  her  dower  is  assigned,  be  assessed  jointly  with  the  joint  tenants, 
nor  should  any  interest  of  hers  be  deducted  from  the  whole  assessed 
value.  Where,  therefore,  four  joint  tenants  and  such  doweress  occupied 
property  assessed  for  $900,  the  joint  tenants  were  held  entitled  to  the 
qualification  of  voters. — Jeremiah  Gilroy's  vote. 

Where  a  husband  had  possession  of  a  lot  for  which  he  was  assessed  aa 
occupant  and  his  wife  as  owner,  but  which  belonged  to  the  wife's 
daughters  by  a  former  husband,  his  vote  was  held  good. — Thomas 
Whaley^s  vote. 

Where  the  owner  died  intestate,  and  the  husband  of  one  of  his  daughters 
leased  the  property  and  received  the  rents,  such  husband  was  held 
not  entitled  to  vote. — Edward  Leslie'' s  vote. 

Where  it  was  proved  that  for  some  time  past  the  owner  had  given  up  the 
whole  management  of  the  farm  to  his  son, — retaining  his  right  to  be 
supported  from  the  product  of  the  place,  the  son  dealing  with  the  crops 
as  his  own,  and  disposing  of  them  to  his  own  use — the  son's  vote  was 
held  good. — James  Caldwell,  John  A.  Moore,  and  Charles  Smith's  votes. 

Where  it  was  proved  that  an  agreement  exists  (verbal  or  otherwise)  that 
the  son  should  have  a  share  in  the  crops  as  his  own,  and  such  agree- 
ment was  bond  fide  acted  on,  the  son  being  duly  assessed,  his  vote  was 
held  good  ;  the  ordinary  test  being  :  had  the  voter  an  actual  existing 
interest  in  the  crops  growing  and  grown  ? — Ibid. 

But  where  such  crops  could  not  be  seized  for  the  son's  debt,  the  son  was 
not  entitled  to  vote.  —Boss  Francis'  vote. 

Where  the  agreement  did  not  show  what  share  in  the  crops  the  son  was 
to  have  with  his  father,  and  it  appeared  to  be  in  the  father's  discretion 
to  determine  the  share,  such  son  was  not  entitled  to  vote. — John  John- 
son's vote. 

Where  a  father  was  by  a  verbal  agreement  ' '  to  have  his  living  off  the 
place,"  the  son  being  owner  and  in  occupation  with  the  father,  the 
father  was  not  entitled  to  vote. — Samuel  Wiltse's^  vote. 
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A  tenant  from  year  to  year  cannot  create  a  sub-tenancy  nor  create  a  right 
to  vote  by  giving  another  a  share  in  the  crops  raised  on  the  leased  pro- 
perty.— A.  D.  Dunham's  vote. 
Where  a  man  occupied  a  house  as  toll  collector,  and  not  in  any  other 
right,  he  was  not  qualified  to  vote. —  William  Mc Arthur's  vote. 

An  alien  who  came  to  Canada  in  1850,  and  had  taken  the  oath  of  allegi- 
ance in  1861,  but  had  taken  no  proceedings  to  obtain  a  certificate  of 
naturalization  from  the  Court  of  Quarter  Sessions,  was  held  not  qualified 
to  vote. — Alanson  Bacon's  vote. 

Nor  was  an  alien,  whose  father  had  taken  the  oath  of  allegiance  on 
obtaining  the  patent  for  his  land  under  9  George  IV.,  c.  21,  qualified 
to  vote. — Geor(je  Healey's  vote. 

The  evidence  that  the  parents  of  a  voter  had  stated  to  such  voter  that 
he  was  born  in  the  United  States,  but  that  his  father  was  born  in 
Canada,  received,  and  the  vote  held  good. — Silas  Wi'ighfs  vote. 

The  petition  contained  the  usual  allegations  of  corrupt 
practices,  and  claimed  the  seat  for  the  defeated  candidate 
Jacob  D.  Buell.  The  votes  were  :  For  the  respondent, 
620  ;  for  Jacob  D.  Buell,  613  ;  majority  for  respondent,  7. 

Mr.  Bethime,  Mr.  J.  K.  Kerr,  and  Mr.  C.  F.  Fraser,  for 
petitioner. 

Mr.  J.  Hilhjard  Cameron,  Q.C.,  and  Mr.  J.  Deacon,  for 
respondent. 

The  evidence  on  the  charge  of  corrupt  practices  is  set 
out  in  the  special  case,  p.  139,  i^ost. 

The  following  are  some  of  the  material  points  decided  on 
the  scrutinyof  votes. 

WILLIAM  little's  VOTE. 

James  Jessup,  Clerk  of  Peace  :  I  produce  Voters'  List 
for  fifth  subdivision,  Elizabethtown.  The  voter's  name  is 
not  on  list  five.  There  are  six  lists.  I  produce  the  Voters' 
List  for  polling  subdivision  four.  The  name  William 
Little  is  on  that  list  for  part  of  lot  thirteen  in  the  seventh 
concession. 

Stafford,  McBratnejj :  I  am  Reeve  of  Elizabethtown. 
The  road  allowance  between  lots  twelve  and  thirteen  is 
the  division  line  between  polling  subdivisions  four  and 
five.   Little's  land  lies  in  polling  subdivision  number  five. 

On  examining  the  Poll  Book,  it  appeared  that  the  voter 
voted  at  polling  subdivision  number  five. 

Hagarty,  C.  J. — It  is  clear  the  man  had  a  good  vote, 
and  voted  in  the  proper  division,  but  his  name  was  on  the 
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list  for  the  adjoining  division,  and  not  on  the  list  for  his 
own  division.  The  vote  was  not  questioned  at  the  poll.  I 
would  not  willingly  disfranchise  a  man  because  a  mistake 
had  been  made.  My  impression  is  strongly  in  favor  of 
the  vote.    Vote  held  good. 

JAMES  baker's  vote. 

■Petitioner  put  in  the  Assessment  Roll  and  Voters'  List 
on  which  appeared  the  name  of  James  Baker  as  owner, 
and  a  blank  opposite  ;  but  on  the  line  immediately  under 
was  the  entry,  Benjamin  Leviston,  tenant,  E.  J  35,  10, 
no  bracket  connecting  the  entries. 

Counsel  for  the  respondent  proposed  to  call  evidence 
to  explain  the  entry,  which  was  objected  to  by  the 
petitioner. 

The  Chief  Justice  ruled  that  evidence  could  be  given 
to  explain  the  entry,  and  to  show  that  the  voter  owned 
the  property  next  below  his  name. 

William  Stafford  :  Am  Deputy  Eeeve.  I  know  the  lot 
(35  in  10  Con.) ;  the  voter  owns  the  lot.  About  a  year 
ago  Leviston  was  his  tenant,  but  he  left  before  the  elec- 
tion, and  Baker  has  since  lived  on  the  lot. 

Hagarty,  C.  J. — It  seems  to  be  all  brought  down  to 
the  omission  of  a  bracket  in  the  Assessment  Roll  and 
Voters'  List.  I  think  I  cannot  strike  off  the  vote.  Vote 
held  good. 

JEREMIAH  GILROY's  VOTE. 

Jeremiah  Gilroy  :  I  live  on  the  property.  It  belongs  to 
me  and  my  two  brothers.  The  assessors  put  mother's 
name  down  as  owner.  Father  died  one  year  ago  last 
December,  without  a  will.  He  left  seven  in  family.  Three 
lived  at  home  last  year  ;  four  part  of  the  time.  My  sister 
married,  August,  1870.  In  spring  four  lived  there.  Last 
August  got  a  deed  of  release  from  two  of  my  sisters  whom 
we  paid  off — I,  William,  Joshua,  and  my  sister  Mary. 
Three  are  away.  No  assignment  of  dower  has  been 
made,  or  anything  done  about  dower.  Mother  leaves  us 
to  manage  the  farm.    I  am  assessed  as  occupant. 


132 


PKOVINCIAL  ELECTIONS. 


Hag  ARTY,  C.  J. — The  point  in  this  case  is  that  the  pro- 
perty is  assessed  at  $900,  and  that  four  children  and  their 
mother  are  actually  in  possession.  Their  mother  is  entitled 
to  dower,  but  her  dower  has  not  been  assigned  to  her.  I 
hold  therefore  that  the  mother  should  not  be  rated  jointly 
with  the  children,  who  are  the  joint  tenants  ;  and  as  the 
property  is  sufficient  to  give  a  qualification  to  four,  the 
vote  is  good. 

THOMAS  WHALEY'S  VOTE. 

Thomas  IVhaley  :  I  voted  on  number  sixteen  Elizabeth- 
town.  I  live  in  Yonge.  I  own  part  of  sixteen  in  the 
fourth  concession,  but  can't  describe  the  part.  The  south 
end  is  the  front.  It  is  the  rear  part  I  own ;  about  seventy- 
five  acres.  It  is  my  wife's  property.  No  one  lives  on  it. 
We  were  married  in  September,  1869.  She  lived  in  Yonge. 
Never  lived  in  Elizabeth  town.  She  was  the  widow  of 
Toxton.  He  died  intestate  and  left  four  daughters.  I 
worked  on  the  place  in  1870.  It  is  meadow  and  pasture. 
I  put  up  some  fences,  picked  off  stones.  This  was  in  June, 
part  in  April.  Got  the  hay  crop  off  in  July.  I  was 
assessed  as  occupant,  she  as  owner.  I  am  not  sure  how 
my  wife  got  it.    I  did  statute  labour  and  paid  taxes. 

Hagarty,  C.  J.,  held  the  vote  good. 

EDWARD  Leslie's  vote. 

Edii'ard  Leslie :  I  live  at  Prescott.  I  voted  on  property 
on  Buell  Street.  My  wife  is  a  part  owner.  Her  father 
bought  it,  and  died  intestate  five  years  ago ;  left  two  chil- 
dren, a  son  and  my  present  wife.  He  had  a  daughter,  who 
died  leaving  children.    I  am  assessed  as  owner. 

Cross-examined :  I  lease  the  place  to  the  tenant.  My 
brother-in-law  at  Owen  Sound  never  has  interfered.  I 
married  two  sisters,  and  had  issue  by  my  first  wife.  I  then 
married  my  second  wife.  Father  died  after  death  of  my 
first  wife.  I  receive  all  the  rents  and  profits.  My 
brother-in-law  never  claimed  or  got  anything.  My  wife's 
mother  is  living.  I  sometimes  gave  her  something.  The 
assessed  value  is  $700.    I  have  received  the  rent  for  five 
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years.  During  all  that  time  my  brother-in-law  has  never 
claimed  or  received  any  share  of  rent.  I  hand  over  the 
whole  to  my  mother-in-law.  He  knows  I  pay  all  to  her. 
She  gives  most  of  it  to  my  wife.  She  does  as  she  likes. 
I  would  not  question  her  as  to  it.  He  has  been  often  down 
and  knows  all  about  this.  The  eldest  child  by  first  wife 
is  eighteen.  There  is  one  other  younger ;  both  are  alive 
and  always  live  with  me. 

Hagarty,  C.  J.,  held  the  vote  bad. 

JAMES  CALDWELL'S  VOTE. 

James  Caldwell :  I  live  with  my  father  on  number  six, 
second  concession.  I  am  thirty  ;  a  single  man.  I  work 
the  place.  Father  gets  his  share,  i.e.,  his  living.  Our 
bargain  was  I  should  work  the  place,  give  him  his  living, 
and  I  have  the  rest.  This  was  made  nine  years  ago 
Father  works  at  his  trade  in  Brockville,  coming  home 
every  Saturday  night ;  he  does  not  do  any  of  the  farming. 
Mother  and  sister  and  three  brothers  younger  than  me 
live  at  home.  Two  of  the  boys  work  at  father's  trade.  I 
have  had  surplus  profits.  There  was  a  debt  on  the  farm 
when  I  got  it ;  it  is  pretty  nigh  cleared  off  it ;  part  of 
the  profits  went  to  pay  it.  I  have  been  seven  or  eight 
years  on  the  roll.  Sometimes  I  pay  the  taxes  ;  sometimes 
my  father.  He  was  to  pay  the  taxes  part  of  the  time. 
No  bargain  made  to  any  account.  I  occasionally  worked 
a  few  days  elsewhere  ;  the  place  did  not  keep  me  in  work 
all  the  time.  Last  fall  I  told  collector  that  father  was  to 
pay  taxes  ;  1  afterwards  paid  them  myself.  I  dare  say 
father  will  repay  me. 

Gross-ex imined  :  I  could  do  as  I  liked  with  all  that 
came  from  the  place.  I  was  not  bound  to  pay  ofi"  the 
debt ;  no  time  was  fixed.  I  suppose  father  could  turn  me 
away. 

Hag  ARTY,  C.  J. — I  hold  the  vote  good. 

JOHN  A.  MOORE'S  vote. 

John  A.  Moore :  I  live  on  east  half  seventeen,  in  the 
fifth  concession.   I  live  with  my  father.    T  am  twenty- 
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nine.  He  owns  it.  I  made  a  bargain  ;  I  was  to  live  with 
him,  keep  him  in  his  lifetime,  and  have  all  the  produce, 
for  my  use,  and  he  was  to  leave  it  to  me  at  death.  This 
was  made  five  years  ago  last  winter.  It  has  been  acted 
upon  since,  and  I  have  occupied  on  that  agreement. 
Father  takes  no  part ;  he  is  near  seventy.  I  am  married,, 
and  live  with  wife  and  children  in  same  house  with  him. 
No  others  of  family  there.  The  stock  belongs  some  to 
him,  some  to  me.  My  wife  had  some  cows  and  sheep.  I 
have  raised  a  good  many  stock.  Two  or  three  of  the 
cattle  belong  to  father.  The  crops  are  mine  ;  I  find  the 
seed. 

Hagarty,  C.  J.,  held  the  vote  good. 

CHARLES  smith's  VOTE. 

David  Smith :  I  live  on  thirteen.  I  own  twenty -five 
acres.  Voter  lives  with  me.  He  has  taken  charge  of  all 
the  business.    No  agreement  between  us. 

Cross-examined :  He  has  all  the  crops.  I  told  him  he 
could  take  all ;  all  I  wanted  was  my  living  out  of  it. 
This  was  eight  years  ago.  He  owns  all  the  stock  ;  I  own 
nothing  but  the  land.  He  can  do  as  he  likes.  He  is. 
thirty ;  unmarried.  He  has  to  keep  me  and  my  mother. 
I  look  to  him  for  support  whether  crops  or  not.  I  let  him 
do  as  he  likes.  He  has  raised  all  himself.  I  bother  no 
more  than  a  stranger.    I  have  nothinof  to  do  with  it. 

Hagarty,  C.  J. — I  hold  the  vote  good. 

ROSS  FRANCIS'  VOTE. 

Ross  Francis :  I  live  with  my  father  on  fifty  acres.  He 
owns  it.  My  sister  lives  there,  and  a  brother  boards  there. 
About  four  years  ago  I  agi-eed  to  work  place.  I  was  to 
have  all  raised  above  what  would  support  family.  Father 
works  when  he  likes.  I  am  to  have  it  at  his  death.  I 
have  had  my  clothes. 

Cross-examined :  I  pay  taxes.  I  manage  all.  If  no  crop 
or  produce,  I  do  not  understand  I  am  bound  to  support 
them. 
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John  Francis :  The  arrangement  was  that  he  was  to  sup- 
port me  and  my  wife  and  a  daughter ;  to  have  all  that 
remained  after  supporting  us  to  do  as  he  pleased  with^ 
and  have  the  place  at  my  death.  Crop  or  no  crop,  he  was. 
bound  to  support  me. 

Cross-examined :  He  was  to  support  us  off  the  place- 
before  he  would  get  any  of  the  surplus.  The  place  has. 
supported  us.  All  I  wanted  was  that  we  should  be  sup- 
ported. It  could  not  be  seized  for  his  debt,  I  think,  until: 
we  were  supported. 

Hagarty,  C.  J.— I  hold  the  vote  bad. 

JOHN  Johnston's  vote. 

John  Johnston  :  I  live  on  twenty-two  and  twenty-three. 
I  lived  with  my  father  when  assessment  made.  I  am 
twenty-four,  and  left  father  last  March.  I  was  working 
on  shares  with  father  when  assessment  made.  Two  years 
ago  last  fall  I  went  back  to  work  with  father.  The 
bargain  was  that  I  was  to  have  a  share  in  what  was 
raised,  crop  and  hay.  I  and  father  to  have  all.  No  certain 
share  mentioned.  I  was  to  have  a  share  of  what  was 
raised.  The  team  was  mine.  I  expect  he  would  have 
more  than  me.  I  had  confidence  in  him.  He  was  to  give 
me  what  he  thought  was  proper,  or  he  thought  he  could 
bear.  The  family  had  to  be  supported.  This  bargain  was 
made  in  fall  of  1869.  Last  fall  we  had  a  good  crop  of 
grain ;  hay  poor,  five  or  six  tons.  My  team  and  his  ate 
the  hay  up.  We  bought  hay  this  spring  ;  I  was  to  pay 
half  of  price.  We  raised  wheat,  oats,  peas,  etc.  ;  wheat 
was  ground.  I  got  what  flour  was  wanted,  and  what  I 
want  this  year.  I  fed  my  team  on  my  share  of  oats.  I 
got  peas  to  sow  this  spring  in  my  present  place — four 
bushels  ;  could  get  more  if  I  wanted  them. 

Hagarty,  C.  J. — I  hold  the  vote  bad.  - 

SAMUEL  WILTSE'S  VOTE. 

Samuel  Wiltse :  I  voted  on  part  of  twenty-one  and 
twenty-two  ;  I  voted  as  occupant ;  my  son  owns  it.  I  said 
if  he  went  on,  and  paid  for  the  place,  all  I  wanted  was  a 
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house  for  myself  and  wife.  We  all  live  together.  My  son 
'  works  it ;  I  do  what  little  I  can.    He  is  paying  for  it. 

Cross-cxaniinecl :  I  first  bought  it  in  my  own  name  from 
one  Boyd.  T  expect  he  has  got  the  deed,  but  don't  know. 
I  paid  a  little  when  I  first  bought  it,  nine  years  ago.  I 
told  Boyd  to  give  him  a  deed,  and  he  did  so.  I  control  it 
as  much  as  he  does. 

Steioheii  Wiltsc,  his  son :  I  got  a  deed  of  this  from  Boyd. 
The  understanding  was  that  father  was  to  get  his  living 
off  the  place,  also  mother.  He  has  occupied  ever  since.  I 
am  not  always  there.  Father  minds  the  place  when  I  am 
away.    I  would  have  no  right  to  turn  him  out. 

Cross-examined :  I  bought  it  subject  to  a  mortgage  of 
$800  ;  $500  has  been  paid  on  it.  Father  was  to  have  his 
living  off  the  place  and  I  was  to  take  the  place.  No  agree- 
ment as  to  farming  on  shares.  I  do  not  think  I  could 
turn  him  out. 

Hagarty,  C.  J. — The  son  owns  the  fee,  and  is  also  occu- 
pier. 1  can  see  no  interest  in  the  father  to  support  a  vote. 
The  verbal  promise,  even  if  there  was  a  good  consideration 
for  the  bargain,  cannot  I  think  avail ;  I  hold  the  vote  bad. 

A.  D.  DUNHAM'S  VOTE. 

Martin  Hays  :  I  own  lot  twenty-three,  first  concession. 
No  writing  made.  I  made  verbal  arrangement  with 
William  Dunham,  eleven  or  twelve  years  ago.  He  pays 
$30  per  annum;  he  pays  every  two  months. 

Cross-examiiiecl :  Three  or  four  years  ago  he  asked  me 
to  give  the  receipts  in  his  wife's  name,  Jane  Dunham ;  I 
did  nothing  more  than  hand  receipts  in  wife's  name. 
The  voter  is  her  son,  and  lately  has  paid  me  rent,  and  I 
still  give  receipt  in  wife's  name.  I  never  agreed  to  alter 
tenancy.  They  all  live  together.  One  payment  was  made 
by  the  son,  at  all  events,  this  Apiil  or  May. 

Counsel  for  the  petitioner  proposed  to  give  evidence 
that  the  father  had  agreed  to  the  son  working  the  place 
on  shares. 

Hagarty,  C.  J. — Even  if  that  were  proved  the  vote 
would  not  be  good.   The  son  has  no  definite  interest  in 
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the  land.  At  present  I  must  hold  that  a  tenant  from  year 
to  year,  whose  tenancy  was  liable  to  be  put  an  end  to  by 
a  six  months'  notice,  could  not  carve  out  a  lesser  interest 
in  favor  of  a  sub-tenant.  He  cannot  create  a  vote  by 
giving  a  share  of  the  crop  to  his  son.   Vote  held  bad. 

WILLIAM  MCARTHUR'S  VOTE. 

Peter  McLaren  :  Voter  lives  at  the  toll-gate  number  one. 
He  is  paid  monthly  for  keeping  it.  I  think  he  had  some 
land  rented  for  pasture.  He  gets  six  dollars  per  month 
and  use  of  the  house.  The  toll-house  is  on  the  road.  The 
road  belongs  to  the  Lowell  Road  Company. 

William  McArthur,  the  voter  :  I  was  engaged  at  six 
dollars  a  month  and  the  house.  I  keep  the  gate  and 
collect  tolls.  I  don't  think  they  could  turn  me  out  during 
the  month. 

Hagarty,  C.  J. — The  man  was  only  a  servant  of  the 
company,  and  occupied  the  house  only  as  toll  collector. 
The  company  could  turn  him  out  at  a  moment's  notice. 
Vote  held  bad. 

ALANSON  bacon's  VOTE. 

Alanson  Bacon  :  I  was  born  in  the  United  States  ;  so 
was  my  father.  I  took  the  oath  of  allegiance  ten  years 
•ago.  I  produce  it,  dated  the  9th  July,  1861.  I  have  been 
twenty-one  or  twenty-two  years  in  Canada.  I  think  I 
came  in  1850,  about  midsummer. 

Hagarty,  C.  J. — Held  that  as  the  voter  had  not  taken 
the  necessary  proceedings  to  obtain  a  certificate  of  natural- 
ization from  the  Quarter  Sessions,  his  vote  was  bad. 

GEORGE  HEALEY  S  VOTE. 

George  Healey  :  I  was  born  in  the  United  States ;  I  un- 
derstand I  came  to  Canada  forty -nine  years  ago,  when  a 
year  old.  My  father  lived  at  Potsdam,  in  the  United 
States.  He  was  born  in  the  United  States,  as  I  under- 
stood. Father  died  twenty-one  years  ago.  I  never  took 
the  oath  of  allegiance.  Grandfather  came  from  Vermont, 
as  I  heard. 
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Cross-examined  :  My  father  took  the  oath  of  allegiance  ; 
he  had  to  do  so  before  he  got  the  deed  of  his  land. 

[The  Chief  Justice. — That  would  be  before  he  got  his 
patent  under  9th  Geo.  IV.,  c.  21.] 

.  I  suppose  he  took  it  in  Prescott.  The  land  he  got  was 
lot  three  in  the  seventh  concession  of  Elizabethtown. 

Hagarty,  C.  J.,  held  the  vote  bad. 

SILAS  Wright's  vote. 

Silas  Wright :  I  understood  from  my  parents  I  was 
born  in  Morristown,  New  York.  I  understood  my  father 
was  born  in  Canada.  I  have  lived  here  from  infancy.  I 
am  33  now. 

Hagarty,  C.  J.,  held  the  vote  good. 

At  the  close  of  the  scrutiny,  and  at  the  request  of  the 
parties,  a  special  case,  setting  forth  the  evidence  on  the 
charge  of  corrupt  practices,  was  reserved  for  the  opinion 
of  the  Court  of  Queen's  Bench,  counsel  for  the  petitioner 
stating  that  except  as  to  the  selling  and  giving  liquor  on 
the  polling  day,  as  set  out  in  the  special  case,  they  had  no 
further  evidence  to  offer.  The  special  case  (see  post  p.  139) 
was  then  settled,  and  the  Election  Court  adjourned  until 
the  9th  January,  1872. 

On  the  reassembling  of  the  Court,  the  following  consent 
was  signed  by  Counsel  and  put  in  : 

"  The  Court  of  Queen's  Bench  having  given  judgment 
in  favor  of  the  respondent  in  the  special  case  stated  for 
the  opinion  of  the  said  Court,  it  is  hereby  consented  and 
admitted  that  there  is  no  further  evidence  to  be  offered 
by  either  party.  And  it  is  admitted  that  the  respondent 
has  a  majority  of  votes  on  the  scrutiny,  and  is  entitled  to 
the  seat ;  and  it  is  consented  and  agreed  that  the  said 
respondent  be  declared  duly  elected ;  and  that  each  party 
do  pay  his  own  costs  of  the  said  petition  and  proceedings 
taken  thereon." 

Hagarty,  C.  J. — I  therefore  decide  that  the  respondent 
has  been  duly  elected,  and  that  each  party  do  pay  his  own 
costs  (as  agreed).  And  I  shall  report  the  same  to  the 
Speaker.  (5  Journal  Legis.  Assem.,  1871-2,  p.  48.) 
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Before  the  Court  of  Queen's  Bench. 

Samuel  Flint,  Petitioner,  v.  William  Fitzsimmons, 
Respondent. 

Controverted  Election — Corrupt  Practices — '■'Illegal  and  Prohibited  Acts 
in  Reference  to  Elections'^ — Selling  and  Giving  Liquor — Gai-riage  oj 
Voters — jRight  to  Reserve  Questions  of  Law— 32  Vic,  cap.  21;  Slf. 
Vic,  cap.  3. 

Upon  questions  reserved  by  the  Rota  Judge  under  ' '  The  Controverted 
Elections  Act  of  1871,"  it  appeared  that  H.  and  B.  voted  for  respond- 
ent. H.  kept  a  saloon,  which  was  closed  on  the  polling  day  ;  but 
upstairs,  in  his  private  residence,  he  gave  beer  and  whiskey  withoiit 
charge  to  several  of  his  friends,  among  whom  were  friends  of  both 
candidates.  B.,  who  had  no  license  to  sell  liquor,  sold  it  at  a  place 
near  one  of  the  polls  to  all  persons  indifferently.  This  was  not  done 
by  H.  or  B.  in  the  interest  of  either  candidate,  or  to  influence  the 
election,  B.  acting  simply  for  the  purpose  of  gain  ;  and  the  candidate 
did  not  know  of  or  sanction  their  proceedings. 

Held  (though  with  some  doubt  as  to  B. ),  that  neither  H.  nor  B.  had 
committed  any  corrupt  practice  within  sec.  47  of  34  Vic,  cap.  3,  and 
therefore  had  not  forfeited  their  votes  ;  for  they  had  not  been  guilty 
of  bribery  or  undue  influence,  and  their  acts,  if  illegal  and  prohibited, 
were  not  done  "  in  reference  to  "  the  election,  which,  under  sec.  47  of 
34  Vic. ,  cap.  3,  is  requisite  in  order  to  avoid  a  vote. 

The  words  "illegal  and  prohibited  acts  in  reference  to  elections,"  used 
in  sec.  3,  mean  such  acts  done  in  connection  with,  or  to  affect,  or  in 
reference  to  elections  ;  not  all  acts  which  are  illegal  and  prohibited 
under  the  election  law. 

The  right  to  vote  is  not  to  be  taken  away  or  the  vote  forfeited  by  the  act 
of  the  voter  imless  under  a  plain  and  express  enactment,  for  it  is  a 
matter  in  which  others  besides  the  voter  are  interested. 

One  M.,  a  carter,  who  voted  for  respondent,  at  the  request  of  P.,  the 
respondent's  agent,  carried  a  voter  five  or  six  miles  to  the  polling 
place,  saying  that  he  would  do  so  without  charge.  Some  days  after 
the  election,  P. ,  the  agent,  gave  M.  $2,  intending  it  as  compensation 
for  the  conveyance  of  such  voter  to  the  poll,  but  M.  thought  it  was 
in  payment  for  work  which  he  had  done  for  P.  as  a  carter.  The 
candidate  knew  nothing  of  the  matter. 

Held,  that  there  was  properly  no  payment  by  P.  to  M.  for  any  purpose, 
the  money  being  given  for  one  purpose  and  received  for  another  ;  but 
that  if  there  had  been,  it  was  made  after  P.'s  agency  had  ceased,  and 
there  was  no  previous  hiring  or  promise  to  pay,  to  which  it  could 
relate  back. 

If  such  payment  had  been  established  as  a  corrupt  practice,  it  would 
have  avoided  P.  's  vote,  but  not  M,  's  ;  and  it  would  not  have  defeated 
the  election,  for  it  was  not  found  to  have  been  committed  with  the 
knowledge  or  consent  of  the  candidate,  but  the  contrary. 

QucBve,  whether,  under  34  Vic,  cap.  3,  sec  20,  the  Rota  Judge  has 
power,  before  the  close  of  the  case,  to  reserve  questions  for  the 
Court. 
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This  was  a  case  stated  under  the  Controverted  Elec- 
tions Act  of  1871,  and  reserved  by  the  Judge  trying  the 
Election  Petition  (rente  p.  129)  as  follows  : 

At  the  above  Court,  holden  on  the  26th,  27th,  28th, 
29th,  and  30th  days  of  June,  and  on  the  5th  and  6th  days 
of  July,  A.D.,  1871,  before  me,  the  Honorable  John 
Hawkins  Hagarty,  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  one  of  the  Judges  on  the  rota  for  the  trial  of 
election  petitions,  the  above  named  petitioner  charged  by 
his  petition  that  the  said  respondent  was  not  duly  elected 
or  returned,  and  that  the  said  election  was  void,  by  reason 
that  the  said  respondent  and  his  agents,  with  a  view  of 
promoting  the  election  of  the  said  respondent,  caused 
certain  hotels,  taverns,  and  shops,  in  which  spirituous  or 
fermented  liquor  or  drinks  were,  at  the  time  of  the  said 
election,  ordinarily  sold,  to  be  opened  and  kept  open  on 
the  day  of  polling  votes  at  said  election,  in  the  wards  and 
municipalities  in  which  said  polls  were  held,  and  caused 
spirituous  and  fermented  liquors  and  drinks  to  be  sold 
and  given  to  divers  persons  within  the  limits  of  the  said 
town  of  Brock ville  and  the  Township  of  Elizabethtown 
during  the  day  of  polling  votes  at  the  said  election  ;  and 
hired  certain  horses  and  vehicles,  and  promised  to  pay  for 
certain  other  horses  and  vehicles,  and  did  pay  for  the 
same,  to  convey  voters  to  or  near  or  from  the  polls  or 
polling  places,  or  the  neighborhood  thereof,  at  the  said 
election ;  and  also  by  reason  ths^t  divers  persons  who  were 
guilty  of  the  above  practices  voted  at  the  said  election 
for  the  said  respondent.  And  the  said  petitioner  by  the 
said  petition  prayed  the  said  seat,  or  a  scrutiny,  and  that 
on  such  scrutiny  the  votes  of  the  said  persons  who  were 
guilty  of  the  above  corrupt  practices  should  be  struck  off 
the  poll. 

Upon  consideration  of  the  evidence  adduced  on  behalf 
of  the  petitioner  as  to  the  said  charges,  1  find  as  follows  : 

1.  As  to  George  Houston.  I  find  that  George  Houston, 
one  of  respondent's  voters,  was  a  saloon-keeper  in  Brock- 
ville  ;  that  on  the  polling  day  his  saloon  was  closed  and 
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locked  ;  that  up  stairs,  in  a  room  in  his  private  residence,, 
he  had  beer  and  whiskey  on  a  table  ;  that  many  of  his 
friends,  perhaps  to  the  number  of  twenty  to  thirty,  were 
that  day,  at  different  times,  up  in  this  room,  and  had 
liquor ;  that  no  pay  was  taken  or  expected,  nor  any 
charge  made  for  this  ;  he  told  any  of  his  friends  who 
were  in  the  habit  of  coming  to  his  saloon  that  they  could 
have  a  drink  upstairs  ;  that  friends  of  both  candidates 
were  there  on  his  invitation,  and  some  not  voters  ;  that 
he  was  under  the  impression  that  so  giving  this  liquor 
was  not  violating  the  law ;  that  this  was  not  done  to 
influence  any  vote  or  voter  by  means  of  liquor  ;  that  it 
was  not  done  in  the  interest  of  either  candidate,  nor  to 
produce  any  effect  on  the  election  or  its  result ;  and  that 
the  respondent  did  not  know  of  or  sanction  these  pro- 
ceedings. 

2.  As  to  Samuel  Euros.  I  find  that  Samuel  Burns  had 
no  license  to  sell  liquors  ;  that  he  voted  for  respondent; 
that  he  sold  liquor  to  all  persons  that  asked  and  paid  for 
it  on  the  polling  day  at  a  place  near  one  of  the  polls  in 
the  township;  that  he  sold  to  persons,  voters  and  others, 
without  reference  to  their  side  or  politics  ;  that  this  was 
not  done  in  the  interest  of  either  candidate,  or  to  affect  the 
election  or  its' result,  but  simply  for  the  sake  of  gain ;  and 
that  the  respondent  did  not  know  of  or  sanction  these  pro- 
ceedings. 

3.  As  to  the  charge  of  conveying  voters  to  the  poll.  I  find 
that  William  McKay,  a  carter  in  Brockville,  and  a  voter 
for  respondent,  did,  at  the  request  of  Thomas  Price,  an 
agent  of  respondent,  carry  an  old  man  named  Paul,  a 
voter  for  respondent,  a  distance  of  five  or  six  miles  to  the 
polling  place  ;  that  McKay  was  aware  on  the  polling  day 
that  it  was  illegal  to  carry  voters  for  hire,  and  had  ex- 
pressed his  willingness  to  carry  voluntarily  and  free  of 
charge,  being  anxious  to  help  the  respondent ;  that  when 
Paul  was  spoken  of.  Price  asked  McKay  could  he,  McKay ,^ 
not  carry  him  to  the  poll,  and  McKay  said  he  would  do 
so  without  charge,  and  that  no  hiring  or  payment  was 
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then  contemplated  between  them  ;  that  some  days  after 
the  election  Price  gave  McKay  $2,  considering  that 
McKay  was  a  poor  man,  and  that  he  ought  to  give  him 
something,  and  paid  him  the  money  intending  it  as  a 
compensation  for  so  carrying  the  voter  ;  that  McKay  did 
not  receive  it  as  such,  but  received  it  thinking  it  was  in 
payment  for  some  work  he  had  done  for  Price  as  a  carter 
in  his  ordinary  business,  and  that  there  was  an  account 
between  them  for  work  in  or  about  the  amount  of  that 
sum  ;  that  when  the  $2  were  paid,  nothing  was  said  about 
carrying  the  voter  ;  that  the  respondent  knew  nothing  of 
this  matter,  and  never  authorized  or  sanctioned  it. 

The  opinion  "of  the  Court  of  Queen's  Bench  is  requested : 
1st.  What  is  the  legal  effect  of  the  payment  by  Price, 
an  agent  for  respondent,  to  McKay,  as  found  by  me  ; 
whether  it  was  a  "  corrupt  practice,"  and,  if  so,  did  it 
avoid  the  vote  of  Price  or  McKay,  or  of  both,  as  voters 
for  respondent,  or  does  it  avoid  the  respondent's  election? 

2nd.  Whether  the  giving  or  selling  of  liquors,  as  found 
by  me,  in  such  cases  as  Houston  or  Burns,  avoided  the 
votes  of  the  said  persons,  or  either  of  them  ? 

(Signed),       John  H.  Hagarty,  C.J.,  CP. 

The  case  was  argued  before  the  Court  of  Queen's  Bench 
in  Michaelmas  Term,  1871.  Mr.  Bethune  appeared  for  the 
petitioner.  The  question  as  to  the  votes  of  Houston  and 
Burns,  arises  under  the  Ontario  Act,  32  Vic,  cap.  21,  sec. 
66,  which  requires  all  hotels,  taverns,  and  shops  in  which 
liquors  are  ordinarily  sold,  to  be  closed  during  the  polling 
day,  and  forbids  any  liquor  to  be  sold  or  given  to  any  per- 
son within  the  municipality  during  such  period,  under  a 
penalty  of  $100.  The  amending  Act,  34  Vic,  cap.  3,  had 
tAvo  objects — to  change  the  mode  of  trial,  and  more  effec- 
tually to  prevent  corrupt  practices  at  elections.  In  it,  by 
sec.  3,  a  definition  of  corrupt  practices  is  for  the  first  time 
given,  and  it  could  hardly  have  been  more  comprehensive. 
It  includes  all  "  illegal  and  prohibited  acts  in  reference  to 
elections,  or  any  of  such  ofiences,  as  defined  by  Act  of  the 
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Legislature."  The  acts  of  both  of  them  were  clearly  pro- 
hibited and  contrary  to  the  statute,  and  were  therefore 
corrupt  practices,  Salford  case  (1  O'M.  &  H.,  134).  Their 
votes  are  both  bad,  therefore,  under  sec.  47  of  34  Vic, 
which  declares  that  any  corrupt  practice  committed  by 
an  elector  voting  at  an  election  shall  avoid  his  vote. 
There  is  no  clause  expressly  against  "  treating,"  as  in  the 
English  Act,  where  it  is  provided  for  specially.  Sees.  61 
and  66  of  our  Act,  32  Vic,  cap.  21,  provide  against  it  in 
effect,  and  are  very  stringent,  making  no  exceptions  even 
for  medical  purposes,  though  perhaps  that  might  be  im- 
plied. No  question  as  to  intention  can  arise  under  sec. 
66,  as  under  sees.  61,  63,  67,  nor  as  to  agency,  as  under  sec 
71.  As  to  Price's  conduct,  the  34  Vic,  cap.  3,  sec.  47, 
avoids  his  vote.  His  act  was  one  of  agency  on  behalf  of 
the  respondent.  The  intent  of  the  agent  is  of  no  conse- 
quence ;  and  the  principal  is  affected  by  his  act,  although 
the  agent  was  not  employed  for  the  purpose  in  which  he 
violated  the  Act:  Coventry  case  (1  O'M.  &  H.,  107) ;  Taunton 
case  {Ibid.  184)  ;  Blackburn  case  {Ibid.  201).  His  act  was 
an  offence  against  sec.  71.  The  payment  he  made  after 
the  election  was  intended  as  compensation  for  carrying 
the  voter,  and  although  the  agency  had  terminated,  yet 
such  payment,  being  connected  with  the  precedent  act 
of  the  agent,  related  back  to  the  time  when  the  service 
was  performed,  by  analogy  to  the  doctrine  of  ratification, 
Limerick  case  (1  O'M.  &  H.,  26J).  The  statute,  under  the 
Interpretation  Act,  31  Vic,  cap.  1,  sec  7,  sub-sec.  39, 
should  be  liberally  construed,  so  as  best  to  ensure  the 
attainment  of  its  object.  Votes  are  given  on  certain  con- 
ditions, which  must  be  observed.  [WiLSON^,  J. — Is  that 
so  ?  Is  it  not  rather  a  right,  of  which  these  provisions 
are  merely  safeguards  ?]  If  a  prohibited  act  be  done  by  a 
candidate,  it  avoids  the  election ;  if  it  be  done  by  a  voter, 
it  avoids  his  vote ;  if  done  by  another,  it  subjects  the 
person  to  a  penalty. 

Mr.  J.  H.  Cameron,  Q.C.,  contra.  It  is  not  pretended  the 
election  can  be  avoided  excepting  by  reason  of  the  pay- 
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ment  by  Price.  As  to  the  matters  relating  to  Houston 
and  Burns  ;  the  acts  prohibited  by  sec.  66,  before  referred 
to,  are  not  necessarily  connected  with  elections  at  all. 
Hotels,  &c.,  are  required  to  be  closed  during  the  polling 
day,  and  no  liquor  is  to  be  sold  or  given  that  day  under  a 
penalty.  The  election  may  be  over  early  in  the  day  ;  but 
at  whatever  hour  the  poll  is  closed,  the  hotels,  etc.,  must 
be  kept  closed  the  whole  of  that  day,  from  the  earliest 
hour  in  the  morning  till  midnight.  The  illegal  or  pro- 
hibited act,  to  be  a  "  corrupt  practice,"  and  to  avoid  a 
vote,  must  be  an  illegal  or  prohibited  act  "  in  reference  to 
elections,"  which  these  acts  were  not.  The  heading  of 
"  Prevention  of  Corrupt  Practices  at  Elections,"  before 
sec.  67,  cannot  be  held  to  govern  all  the  sections  down  to 
sec.  74 ;  for  sec.  72  defines  what  shall  be  deemed  to  be 
"undue  influence."  There  is  no  necessity  to  hold  any  act  to 
be  a  corrupt  practice  unless  it  be  expressly  declared  to  be 
so,  because  all  prohibited  acts  have  some  penalty  or  other 
attached  to  them.  Houston  and  Burns  may  be  subject  to 
a  penalty  under  sec.  66  ;  but  their  votes  are  good,  and 
cannot  be  disallowed.  As  to  Price's  case  :  Agency,  if 
established  at  the  time  he  employed  the  team,  must  be 
shown  to  have  continued  up  to  the  time  when  he  paid 
the  money.  There  was  no  proof  of  hiring  under  82  Vic, 
cap.  21,  sec.  71 ;  and  the  act  of  payment  was  a  voluntary 
act  of  Price  after  the  election  was  over,  made  not  on 
account  of  the  service  rendered,  but  from  charity,  and 
not  for  the  candidate,  but  for  himself,  and  in  his  business. 
There  was  no  agency  existing  then.  A  jmyvient  must  be 
the  act  and  intent  of  both  ;  such  intent  was  absent  from 
the  minds  of  both,  but  if  absent  from  the  mind  of  one, 
that  is  sufficient  to  make  it  no  payment.  Price's  act,  if 
within  sec.  71,  merely  destroys  his  vote,  and  subjects  him 
to  a  penalty ;  it  does  not  defeat  the  election.  Nothing 
will  avoid  the  election  unless,  under  the  46th  sec.  of  34 
Vic,  cap.  3,  a  corrupt  practice  be  reported  by  the  Judge  to 
have  been  committed  by  or  with  the  knowledge  and  con- 
sent of  the  candidate.    An  election  committee  has  much 
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greater  power  in  this  respect  under  cap.  21,  sec.  69.  The 
argument  may  be  thus  shortly  re-stated :  ] .  Price  was 
not  an  agent  at  the  time  of  the  payment.  2.  If  he  were., 
the  payment  was  not  with  the  knowledge  and  consent  of 
the  candidate.  The  election,  therefore,  cannot  be  avoided. 
3.  Price  did  not  hire  any  team  ;  his  vote,  therefore,  cannot 
be  struck  off".  Houston's  and  Burns'  votes  are  good ;  at 
most  their  acts  were  prohibited,  and  they  may  be  subject, 
to  a  penalty.  Where  the  Legislature  has  declared  thai 
a  vote  shall  be  lost  for  a  particular  cause,  it  does  not. 
intend  that  it  shall  be  forfeited  for  any  other  cause. 

Mr.  Bethune,  in  reply.  Selling  or  giving  liquor  does  avoid 
the  votes.  As  to  what  is  undue  influence,  see  Hugueniri' 
V.  Baseley  (14  Ves.,  272 ;  and  in  2  White  and  Tudor,  L. 
504,  3rd  ed.).  It  differs  in  its  nature  from  an  illegal  or 
prohibited  act.  If  the  47th  section  is  not  more  extensive 
than  the  law  was  before,  it  is  of  no  value.  Entertainment 
it  is  not  said  shall  avoid  the  election  ;  but  it  does  so- 
because  it  is  a  prohibited  act.  The  43rd  section  of  the 
Imperial  Act  is  the  one  which  has  not  been  adopted 
in  our  Act.  As  to  Price's  act,  it  avoids  the  whole 
election ;  but  at  any  rate  his  vote  is  avoided  by  the  71st 
section.  Most  of  the  payments  in  such  cases  are  made 
after  the  election.  He  referred  to  the  cases  already 
decided  under  this  act  :  The  Glengarry  case,  before 
Hagarty,  C.J.  {ante,  p.  8) ;  North  York  cam,  before  Gait,  J. 
{ante,  p.  62);  North  Simcoe  case,  before  Strong,  V.  C. 
(ante,  p.  50) ;  and  the  South  Grey  case,  before  Mowat,  V.C, 
(ante,  p.  52). 

Wilson,  J. — The  particular  cases  referred  to  us  by  the 
learned  Chief  Justice  of  the  Common  Pleas,  are — Istly, 
that  of  George  Houston.  He  voted  for  respondent ;  wals 
a  saloon-keeper  in  Brockville.  On  the  polling  day  his 
saloon  was  closed  and  locked.  Upstairs,  in  a  room  in  his 
private  residence,  he  had  beer  and  whiskey  on  a  table. 
He  gave  it  to  those  who  came  without  pay  or  expectation 
of  it.  It  was  not  done  in  the  interest  of  either  candidate,, 
10 
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nor  to  influence  any  vote  or  voter,  nor  to  produce  any 
effect  on  the  election  ;  nor  did  the  respondent  know  of  or 
sanction  it. 

2ndly.  That  of  Samuel  Burns.  He  had  no  license  to 
sell  liquors.  He  voted  for  respondent.  He  sold  liquor  on 
the  polling  day,  near  a  poll  in  one  of  the  townships,  and 
charged  for  it.  He  sold  it  to  persons  without  reference 
to  their  side  or  politics.  In  other  respects,  his  case  is 
similar  to  that  of  Houston. 

These  two  cases  may  therefore  be  considered  together. 

The  part  of  the  32  Yic,  cap.  21,  sec.  66,  which  applies  to 
these  cases,  is  the  latter  part  of  it :  "And  no  spirituous  or 
fermented  liquors  or  drinks  shall  be  sold  or  given  to  any 
person  within  the  limits  of  such  municipality  during  the 
said  period  "  (i.  e.  during  the  day  appointed  for  polling)? 
"  under  a  penalty  of  $100  in  every  such  case." 

And  it  was  argued  that  because  they  had  infringed  the 
provisions  of  this  section,  the  one  by  giving  and  the  other 
by  selling  liquor,  they  had  not  only  incurred  a  penalty, 
but  had  forfeited  their  votes;  that  such  giving  and  selling- 
were  prohibited  acts,  and  were  within  the  provisions  as  to 
corrupt  practices. 

The  deprivation  of  the  right  to  vote,  or  the  forfeiture 
of  a  vote  already  given,  is  not  to  be  imposed  as  a  penalty 
upon  any  one,  unless  under  the  express  enactment  of  the 
Legislature.  There  are  other  persons  interested  in  and 
affected  by  that  vote  beside  the  voter.  The  candidate  for 
whom  he  has  voted  is  interested  in  it,  and  so  are  the  whole 
body  of  electors  who  have  voted  for  the  same  candidate. 
One  vote  has  and  may  again  influence  or  change  the  result 
of  an  election,  and  that  is  not  to  be  brought  about  by 
merely  inferential  or  argumentative  legislation,  or  as  to 
what  the  Legislature  must  have  intended.  There  must  be 
a  plain  enactment  declaring  that  the  vote  shall  be  rejected 
if  tendered,  or  shall  be  struck  off"  if  given,  to  justify  the 
disallowance  of  it,  and,  as  a  consequence,  to  double  the 
penalty  on  the  voter,  and  so  seriously  to  affect  the  rights, 
privileges  and  interests  of  others  dependent  on  the  vote. 


1871.] 


BKOCKVILLE. 


147 


What,  then,  has  the  statute  said  on  this  point  ? 

32  Vic,  cap.  21,  sec.  70,  declares,  that  on  its  being  proved 
before  any  election  committee  that  any  elector  voting  was 
bribed,  his  vote  shall  be  null  and  void. 

What  hribery  is  under  that  Act,  is  explained  by  sections 
67  and  68  ;  the  acts  stated  are  not  acts  of  bribery  ;  the 
first  of  these  sections  has  the  caption  of  "  Prevention  of 
Corrupt  Practices  at  Elections." 

The  34  Vic,  cap.  3,  sec  3,  declares  that  " '  corrupt  prac- 
tices' or  '  corrupt  practice  '  shall  mean  bribery  and  undue 
influence,  and  illegal  and  prohibited  acts  in  reference  to 
elections,  or  any  of  such  offences,  as  defined  by  Act  of  the 
Legislature." 

The  47th  section  enacts  that,  "  If  on  the  trial  of  any 
election  petition,  it  is  proved  that  any  corrupt  practice 
has  been  committed  by  any  elector  voting  at  the  election, 
his  vote  shall  be  null  and  void."  It  is  under  this  section 
that  the  votes  of  Houston  and  Burns  are  said  to  be  void. 
It  is  said  they  have  each  been  guilty  of  a  corrupt  practice, 
not  by  reason  of  having  committed  bribery,  but  by  reason 
of  their  having  exercised  undue  influence,  or  from  their 
having  done  illegal  and  prohibited  acts,  in  consequence  of 
the  one  having  given  liquor  and  the  other  having  sold  it 
on  the  polling  day. 

It  is  quite  plain  that  undue  influence  and  illegal  and 
prohibited  acts  in  reference  to  elections  must  be  corrupt 
practices,  when  the  Legislature  has  declared  they  shall  be 
so. 

Firstly.  Were  the  giving  and  selling  of  liquor  acts  of 
undue  influence The  meaning  of  that  term  is  explained 
and  defined  by  the  32  Vic,  cap.  21,  sec.  72,  and  it  is  quite 
manifest  that  the  acts  charged  against  Houston  and  Burns 
are  not  within  that  category. 

Secondly.  Were  the  giving  and  selling  of  liquor,  as 
before  stated,  "  illegal  and  prohibited  acts  in  reference  to 
elections  ?" 

It  is  necessary  to  settle  what  the  meaning  is  of  "  illegal 
and  prohibited  acts  in  relation  to  elections."    Does  the 


148 


PROVINCIAL  ELECTIONS. 


[a.d. 


expression  mean  generally  all  illegal  and  prohibited  acts 
under  the  election  law ;  or  does  it  mean  illegal  and  pro- 
hibited acts  when  and  because  they  are  done  in  connec- 
tion with,  or  to  affect,  or  in  reference  to,  elections  ? 

In  the  one  case,  giving  and  selling  liquor,  however  dis- 
connected with  the  election  they  may  be,  will,  if  done 
within  the  municipality  during  the  election,  be  illegal 
and  prohibited  acts,  and  as  a  consequence  will  be  corrupt 
practices. 

In  the  other  case,  such  acts  will  not  constitute  corrupt 
practices,  unless  they  are  shown  to  have  been  done  to 
influence  or  to  affect  the  election,  or  in  some  way  to  have 
been  done  in  connection  with  it. 

The  section  in  which  the  illegal  and  prohibited  acts  in 
relation  to  elections  are  named,  contains  the  election  law 
offences  of  bribery  and  undue  influence,  both  of  which 
acts  have  and  must  necessarily  have  a  direct  and  insep- 
arable relation  to  the  actual  eleptoral  contest,  and  to  the 
proceedings  anterior  to  it.  Bribery  and  undue  influence 
in  general  are  not  prohibited,  but  bribery  and  undue  in- 
fluence in  relation  to  elections  only.  Why  then  should 
any  greater  eflfect  be  given  to  the  other  words  of  the 
section,  "and  all  illegal  and  prohibited  acts,"  and  more 
especially  as  the  words  "  in  reference  to  elections,"  have 
been  superadded  ? 

It  will  be  found  also  that  the  offences  of  entertaining 
electors,  furnishing  colors  or  badges,  and  carrying  or 
wearing  them,  relate  in  like  manner  to  the  elections. 

The  election  law  morality  is  very  different  from  what 
morality  is  under  the  general  law.  The  election  law  does 
not  prohibit  stealing,  but  it  does  prohibit  the  wearing  of 
a  party  badge  within  the  electoral  division  on  the  day  of 
election  or  polling,  or  within  eight  days  before  such  day,, 
or  during  the  continuance  of  the  election.  The  thief  may 
have  on  his  person  at  the  time  he  votes  the  watch  of  the 
returning  officer,  or  of  the  candidate  whom  he  supports,, 
but  he  is  an  innocent  man  by  the  election  law,  and  a  good 
voter ;  while  the  elector  who  has  worn  a  party  badge  but 
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for  five  minutes  anywhere  in  the  electoral  division,  miles 
away  from  the  polling  place,  within  eight  days  before  the 
election,  is  a  criminal  by  the  election  law,  and  an  illegal 
voter,  although  in  fact  a  very  honest  respectable  man. 
The  vote  of  the  one,  though  not  his  person,  will  stand  the 
strictest  scrutiny.  The  vote  of  the  other  must  fail.  The 
thief  has  been  guilty  of  no  corrupt  practice,  but  the 
wearer  of  the  badge  has.  This  cannot  then  be  a  law  to 
he  enforced,  unless  the  enactment  be  a  plain  and  positive  one- 

I  do  not  think  we  should  call  every  illegal  and  pro- 
hibited act  by  this  special  statute,  which  is  intended  to 
operate  for  a  limited  time,  on  a  peculiar  occasion,  and  for 
a  particular  purpose,  a  corrwpt  practice,  against  the  pro- 
visions of  that  law,  unless  the  act  be  shown  to  have  been 
done  in  some  way  or  other  with  a  view  to  the  election,  or 
to  bear  upon  it,  or  as  connected  with  it,  or  in  relation  to 
it,  or  as  calculated  or  intended  so  to  operate.  If  any  other 
construction  be  given  to*  the  statute,  it  will  be  attended 
with  very  oppressive  and  needless  consequences  of  punish- 
ment and  forfeiture. 

A  general  state  of  drinking  and  drunkenness  at  the 
time  of  the  election  among  the  electors  and  inhabitants 
of  the  locality,  resulting  from  the  dispensation  of  liquor, 
might  well  be  deemed  to  be  a  dispensation  of  such  liquor 
in  relation  to  the  election,  although  it  were  made  without 
any  special  reference  to  the  election.  The  state  of  mind, 
the  influence  and  general  condition  of  things  it  would  in- 
duce, would  tend  naturally  to  disorder  the  proceedings, 
and  to  cause  an  untrue  and  improper  expression  to  be 
given  of  the  sober  popular  will.  That  was  the  case  in  the 
Tamworth  case  (1  O'M.  &  H.,  85). 

But  the  giving  or  selling  of  liquor  in  consequence  of  a 
horse  trade,  or  in  payment  of  an  old  bet,  or  from  mere 
friendship,  or  to  test  the  quality  of  it  as  a  medicine,  or  to 
be  shipped  abroad,  or  for  any  other  purpose  not  "  in  refer- 
ence to  the  election,"  would  not,  in  my  opinion,  be  an 
illegal  or  prohibited  act,  so  as  to  be  a  corrupt  practice 
within  the  meaning  of  the  statute.    Nor  do  I  think  the 
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giving  or  selling  of  liquor,  though  on  the  polling  day,  but 
after  the  poll  was  closed,  and  miles  away  from  where  the 
poll  was  held,  would  necessarily  be  an  illegal  and  pro- 
hibited act  in  reference  to  the  election,  so  as  to  amount  to 
a  corrupt  practice  {Coventry  Election  Petition,  20  L.  T.  N.  S., 
405). 

The  61st  section  of  the  32  Vic,  cap.  21,  permits  the  can- 
didate and  others  acting  for  him,  even  with  intent  to  pro- 
mote his  election,  to  furnish  entertainment  to  the  electors, 
so  long  as  it  is  done  at  the  usual  place  of  residence  of  the 
candidate,  or  of  those  who  furnish  it  for  him.  Such  enter- 
tainment, it  would  be  difficult  to  say,  should  not  include 
even  a  single  glass  of  wine. 

The  statutes  contain  many  illegal  and  prohibitory  acts 
besides  the  giving  and  selling  of  liquor  on  the  day  of  the 
poll,  and  to  hold  them  to  be  corrupt  practices,  although 
not  done  in  reference  to  the  election,  would  be  hurtful  to 
all  parties,  and  utterly  unreasonable. 

By  32  Vic,  cap.  21,  sec.  57,  sub-sec.  3,  any  person  dis- 
turbing the  peace  and  good  order  may  be  imprisoned  by 
the  returning  officer  or  his  deputy,  for  a  time  not  later 
than  the  final  closing  of  the  poll.  Is  the  vote  of  that 
person  to  be  rejected,  or  afterwards  struck  off,  although 
his  act  had  no  reference  to  the  election,  but  was  occasioned 
by  some  great  wrong  done  or  provocation  given  to  him  ? 

By  sec.  60  every  person  convicted  of  a  battery  com- 
mitted during  any  part  of  the  election  or  polling  day, 
within  two  miles  of  the  place  of  election  or  poll,  is  to 
forfeit  S50.  Is  that  person  also  to  forfeit  his  vote,  although 
the  battery  had  nothing  whatever  to  do  with  the  election, 
or  happened  after  the  election  was  over  ? 

It  appears  to  me  these  cases  plainly  answer  themselves, 
and  enable  the  matter  with  respect  to  the  giving  and 
selling  of  liquor  to  be  as  easily  answered. 

The  penalties  are  already  quite  severe  enough,  without 
increasing  them  against  the  voter,  and  extending  them  to 
the  candidate,  and  to  the  other  electors  of  the  constituency, 
who  suffer  as  well  as  the  voter  by  the  disallowance  of  his 
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vote,  unless  we  are  obliged  by  the  most  explicit  enactment 
of  the  law  to  do  so. 

In  my  opinion,  on  the  case  stated  with  respect  to  these 
persons,  we  are  not  required,  and  would  not  be  justified, 
in  avoiding  their  votes. 

The  facts  show  that  the  giving  and  selling  of  the  liquor 
were  not  acts  done  in  reference  to  the  election. 

On  this  point,  I  may  however  say  that  I  am  more  satis- 
fied with  my  conclusion  as  to  the  act  of  Houston,  as  to 
the  giving  of  the  liquor,  than  I  am  with  respect  to  Burns, 
who  sold  the  liquor  in  a  place  and  under  circumstances 
giving  rise  to  some  degree  of  suspicion. 

The  other  part  of  the  case  relates  to  the  act  of  Price. 

His  conduct  is  complained  of  on  the  ground  of  its 
having  been  an  illegal  and  prohibited  act  in  reference  to 
the  election,  contrary  to  the  32  Vic,  cap.  21,  sec.  71.  That 
section  declares,  so  far  as  is  applicable  here,  "  that  the 
hiring  or  promising  to  pay,  or  paying  for,  any  horse,"  etc., 
"  by  any  candidate,  or  by  any  person  on  his  behalf,"  to 
convey  voters  at  any  election,  shall  be  an  illegal  act,  and 
the  person  ofiending  shall  incur  a  penalty  of  $100 ;  and 
any  elector  who  shall  hire  any  horse,  etc.,  for  any  candi- 
date, or  for  any  agent  of  a  candidate,  for  the  purpose  of 
conveying  electors,  etc.,  "  shall  ipso  facto  be  disqualified 
from  voting  at  such  election,  and  for  every  such  offence 
shall  incur  a  penalty  of  $100." 

The  section,  it  will  be  observed,  is  in  two  parts.  The 
first  part  affects  the  candidate  and  his  agent,  by  subjecting 
them  to  a  penalty.  The  second  part  affects  the  electors, 
and  besides  subjecting  them  to  a  penalty,  it  disqualifies 
them  from  voting. 

Price  was  an  agent  of  the  candidate,  and  so,  as  to  the 
penalty,  is  within  the  operation  of  the  first  branch  ;  but 
he  was  also  an  elector,  and  so  he  is  within  the  operation 
of  the  second  branch,  as  to  the  loss  of  his  right  to  vote. 

The  case  finds  there  was  no  hiring  of  McKay  to  carry 
Paul,  the  voter.  McKay  carried  Paul  at  Price's  request, 
but  he  carried  him  "  voluntarily  and  free  of  charge."  Some 
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days  after  the  election,  Price,  as  compensation  to  McKay, 
gave  him  $2  for  carrying  the  voter.  McKay  did  not 
receive  it  as  compensation,  but  in  payment  of  work  he  had 
done  for  Price  in  his  ordinary  business  as  a  carter. 

I  do  not  see  how  McKay  can  be  within  the  operation  of 
the  section  at  all.  The  hiring,  or  promising  to  pay,  or 
paying  for  any  horse,  etc.,  applies  to  the  candidate,  and  to 
any  person  on  his  behalf.  That  will  extend  to  Price  if  he 
hired,  or  promised  to  pay,  or  paid  McKay  for  any  horse, 
etc. ;  but  it  cannot  extend  to  McKay,  as  he  was  at  most 
the  person  hired,  promised  to  be  paid,  or  paid.  Nor  does 
the  second  branch  apply  to  him,  for  that  extends  to  the 
electors  who  hire  others,  and  not  to  those  who  are  hired. 

The  case  has  to  be  considered,  then,  with  regard  to 
Price  alone. 

At  the  time  he  voted — for  I  assume  he  did  vote,  as  I 
gather  so  from  the  first  question  put  in  the  case,  and  from 
the  argument  of  counsel,  though  the  case  itself  does  not 
say  he  did — he  was  under  no  disqualification  ;  for  he  had 
not  hired,  promised  to  pay,  or  paid  McKay,  and  there  was 
no  agreement  or  understanding  to  do  so,  but  the  contrary; 
the  service  was  to  be,  as  in  fa^ct  it  was  at  the  time  per- 
formed by  McKay,  free  of  charge. 

In  my  opinion,  the  agency  of  Price  terminated  with  the 
election— the  occasion  and  the  purpose  for  which  he  was 
employed.  His  subsequent  payment  was  an  unauthorized 
act  as  to  his  principal.  It  can  relate  back  to  nothing,  for 
there  was  no  hiring  or  promise  to  which  it  could  attach. 
But  as  a  fact  it  was  not  a  payment ;  that  must  be  the  act 
and  by  the  assent  of  both  parties.  When  Price  gave  the 
money  for  one  purpose,  and  McKay  received  it  on  another 
account  and  in  respect  of  a  different  transaction,  that  was 
not  a  payment  for  the  purpose  that  Price  intended  it  for, 
more  than  it  was  a  payment  on  the  account  f-^r  which 
McKay  received  it.  It  was  properly  not  a  payment  to  or 
for  either  one  purpose  or  the  other  {Thomas  v.  Cross,  7  Ex. 
728). 
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In  no  view  of  the  case,  as  the  learned  Chief  Justice  has 
found  that  the  respondent  knew  nothing  of  the  matter 
between  Price  and  McKay,  and  never  authorized  or  sanc- 
tioned it,  could  it  be  possible  to  avoid  the  election,  even  if 
Price's  act  had  been  determined  to  be  a  corrupt,  practice. 
For  under  the  46th  section  of  the  34  Yic,  cap.  3,  the 
learned  Chief  Justice,  to  affect  the  return,  would  have  to 
find  that  "  the  corrupt  practice  had  been  committed  by  or 
with  the  knowledge  and  consent  of  the  candidate,"  whereas 
he  has  distinctly  negatived  that  fact. 

I  am  not  quite  satisfied,  as  I  stated  during  the  argument, 
however  convenient  the  practice  may  be,  and  however 
desirable  it  is  that  the  law  should  be  so,  that  the  Rota 
Judge  has  power,  until  he  is  in  a  position  to  grant  his  cer- 
tificate, under  the  34  Vic,  cap.  3,  sec.  20 — that  is,  until 
the  close  of  the  case — to  reserve  a  question  for  the  Court. 

Such  question  is  to  be  reserved  "in  like  manner  as 
questions  are  usually  reserved  by  a  Judge,  on  a  trial  at 
Nisi  Prius,"  and  no  Judge  at  Nisi  Prius  can  stop  a  case  in 
the  middle,  and  adjourn  it  until  he  has  some  intermediate 
difficulty  cleared  out  of  his  way  by  a  reference  to  the 
Court.  If  there  be  any  doubt  in  this  respect,  the  Act 
should  be  amended. 

Assuming  that  the  case  is  regularly  before  us,  I  shall 
answer  the  questions  submitted  as  follows : 

1.  That  there  was  no  payment  made  by  Price  to  McKay. 
If  it  were  a  payment,  it  was  made  by  Price  at  a  time  when 
he  was  not  an  agent  for  the  respondent,  and  with  respect 
to  a  matter  to  which  it  could  have  no  proper  relation,  for 
there  was  no  antecedent  hiring  or  promise  to  pay.  The 
matter  was,  therefore,  not  a  corrupt  practice. 

If  it  had  been  a  corrupt  practice,  it  would  have  avoided 
Price's  vote  but  not  McKay's  vote,  for  he  was  the  person 
hired,  if  there  had  been  a  hiring,  and  such  a  person  is  not 
deprived  of  his  vote. 

This  act,  if  it  had  been  established  to  have  been  a  cor- 
rupt practice,  would  not  have  defeated  the  election,  because 
it  has  not  been  found  to  have  been  "  committed  by  or  with 
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the  knowledge  and  consent  o£  the  candidate  ;"  on  the  con- 
trary, the  very  opposite  fact  has  been  found  for  the  can- 
didate. 

2.  That  the  giving  of  liquor,  as  found  by  the  case,  by 
Houston,  does  not  avoid  his  vote.  I  have  more  doubt  as 
to  the  selling  of  liquor  by  Burns,  but  I  am  not  so  free  from 
doubt  as  to  find  against  him,  on  the  case  submitted. 

I  am  of  opinion,  therefore,  that  neither  of  their  votes 
has  been  avoided. 

Morrison,  J.,  concurred. 

(32  Q.B.,  132). 


MONCK. 


Before  Mr.  Justice  Galt. 

DuNNViLLE,  23rd  and  24ih  August,  1871,  and  8th  January,  1872. 

John  W.  Colliar  ct  al,  Petitioners,  v.  Lachlin  McCallum, 
Respondent. 

Bribery — Special  Ca.'ne — Irregular  Voters^  List — Election  not  Affected — 
Amendment  of  Petition — Costs. 

An  electoi'  when  asked  to  vote  for  respondent  said  that  it  would  be  a  day 
lost  if  he  went  to  vote,  which  would  cost  him  $1.  To  which  the  can- 
vasser replied,  "Come  out,  and  your  .|1  will  be  all  right." 

Held,  not  sufficient  to  establish  a  charge  of  bribery. 

The  Court  of  Queen's  Bench  on  a  special  case  (32  Q.  B.,  147), 

Held,  1.  That  the  proper  list  of  voters  to  be  used  at  an  election  is  *'  the 
last  list  of  voters  made,  certified,  and  delivered  to  the  Clerk  of  tfie  Peace 
at  least  one  month  before  the  date  of  the  writ  to  hold  such  election." 

2.  That  an  irregular  voters'  list  had  been  used  in  one  of  the  townships 
in  the  Electoral  Division  ;  but  that  the  result  of  the  election  had  not 
been  affected  thereby,  and  that  the  election  was  not  avoided. 

3.  That  the  Judge  trying  an  election  petition  has  power  to  amend  the 
petition  by  allowing  the  insertion  of  any  objection  to  the  voters'  list 
used  at  the  election. 

The  petitioners  were  ordered  to  pay  the  costs  of  the  respondent  up  to  the 
meeting  of  the  Election  Court,  and  the  costs  of  the  special  case  ;  but  as 
to  the  costs  of  the  trial,  each  party  was  ordered  to  pay  his  own  costs. 

The  petition  contained  the  usual  charges  as  to  corrupt 
practices,  and  claimed  the  seat  on  a  scrutiny  of  votes  for 
the  defeated  candidate,  James  D.  Edgar. 

The  vote  was :  For  respondent,  931  ;  for  James  D. 
Edgar,  926  ;  majority  for  the  respondent,  5. 
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Mr.  Betlmne,  for  petitioners. 
Dr.  McMicliael,  for  respondent. 

The  following  evidence  was  given  as  to  corrupt  prac- 
tices. 

Adam  V.  Moot :  I  am  a  voter  in  this  division.  I  voted 
for  Mr.  Edgar.  David  Winslow  came  to  my  house  before 
the  polling  ;  he  asked  me  if  I  was  coming  out  to  vote. 
I  said  I  did  not  know  it  would  be  worth  my  while,  because 
I  was  a  hired  man.  I  said  I  would  consider  it  a  day  lost  if 
I  went  out  to  vote,  which  would  cost  me  $1.  He  said: 
Come  out,  and  your  $1  will  be  all  right.  He  was  support- 
ing McCallum. 

Mr.  Justice  Galt  held  that  the  charge  of  bribery  was 
not  sustained. 

Evidence  was  then  given  to  show  that  in  one  of  the 
townships  in  the  electoral  division  the  list  of  voters  was 
made  up  from  the  Assessment  Roll  of  1870,  and  was 
sworn  to  on  the  13th  August,  1870,  but  that  it  was  not 
delivered  to  the  Clerk  of  the  Peace  until  the  17th  March, 
1871,  during  the  election  in  question.  It  was  also  proved 
that  the  Voters'  List  of  1869  had  been  delivered  to  the 
Clerk  of  the  Peace  on  the  19th  August  of  that  year  ;  and 
that  there  were  41  voters  on  the  Voters'  List  of  1869  who 
were  not  on  that  of  1870.  The  writ  to  hold  the  election 
was  dated  the  25th  February,  1871,  and  the  election  was 
held  on  the  14th  and  21st  March  of  the  same  year. 

Mr.  Justice  Galt  thereupon  reserved  a  special  case  for 
the  opinion  of  the  Court  of  Queen's  Bench,  setting  out 
the  above  facts,  and  also  submitting  whether  the  Judge 
presiding  at  the  trial  had  power  to  amend  the  petition. 

The  Court  of  Queen's  Bench  (32  Q.  B.,  147)  held  that 
the  Voters'  List  of  1869  should  have  been  used  at  the 
election,  it  having  been  the  one  filed  with  the  Clerk  of 
the  Peace  "  at  least  one  month  before  the  date  of  the  writ 
to  hold  such  election,"  pursuant  to  32  Vic,  c.  21,  s.  7,  subs- 


156 


PEOVINCIAL  ELECTIONS. 


[A.D. 


10.  But  that  as  it  was  not  shown  that  the  vote  o£  any  one 
of  the  41  entitled  to  vote  by  the  list  of  1869  had  been 
rejected,  nor  that  the  use  of  the  Voters'  List  for  1870, 
instead  of  that  for  1869,  had  in  any  way  affected  the  result 
of  the  election,  the  election  was  not  avoided.  The  Court 
also  held  that  the  Judge  trying  the  election  petition  had 
power  to  amend  the  petition  by  allowing  the  insertion  of 
an  objection  to  the  voters'  list  used  at  the  election. 

On  the  reassembling  of  the  Election  Court  (January  8, 
1872),  counsel  for  the  petitioners  stated  that  in  conse- 
quence of  the  decision  of  the  Court  of  Queen's  Bench,  it 
was  their  intention  to  abandon  the  scrutiny. 

Mr.  Justice  Galt  thereupon  declared  the  respondent 
duly  elected,  and  made  the  following  order  as  to  costs : 
The  petitioners  to  pay  the  costs  of  the  petition  up  to  the 
meeting  of  the  Election  Court  at  Dunnville.  Each  party 
to  pay  their  own  costs  of  the  trial  before  the  Election 
Court.  Petitioners  to  pay  any  witness  fees  actually  paid 
to  witnesses  before  the  5th  January,  1872,  except  the 
witness  fees  of  witnesses  examined  at  the  hearing  at 
Dunnville.  Costs  of  the  special  case  to  be  paid  by  peti- 
tioners. 

(o  Journal  Legis.  Assem.,  1871-2,  p.  49). 
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Before  Chief  Justice  Hagarty. 

Toronto,  5th  and  6th  September,  1871,  and  8th  March,  1872. 

Thomas  Grahame,  Petitioner,  v.  Peter  Patterson, 
Respondent. 

Notice  of  Disqualification  of  Candidate — Postmaster— Office  or  Employ- 
ment in  the  Service  of  the  Dominion  of  Canada — 31  Vic. ,  c.  10,  and 
32  Vic. ,  c.  4,     1 — Special  Case — Consent  to  Dismissal  of  Petition. 

The  respondent,  a  postmaster  in  the  service  of  the  Dominion  of  Canada, 
became  a  candidate  at  an  election  held  on  the  14th  and  21st  March^ 
1871,  and  was  elected.  On  the  11th  March  he  resigned  his  office  of 
postmaster,  which  was  accepted  by  the  Postmaster  General  on  the  13th 
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March.  His  accounts  with  the  Post  Office  Department  were  closed 
and  his  successor  appointed  after  the  election.  Evidence  of  the  notoriety 
of  the  alleged  disqualification  of  the  respondent  was  given,  which  was 
that  such  alleged  disqualification  was  a  matter  of  talk,  and  that  all  the 
people  at  the  meeting  for  the  nomination  of  candidates  were  supposed 
to  be  aware  of  the  supposed  difficulty  as  to  such  disqualification . 

Held,  that  even  if  the  respondent  was  disqualified  for  election,  the  Judge 
could  not  on  such  evidence  declare  that  the  electors  voting  for  tlie 
respondent  had  voted  perversely,  and  had  therefore  thrown  away  their 
votes,  so  as  to  entitle  the  petitioner  to  claim  the  seat. 

Where  a  class  of  persons  affected  by  the  decision  of  a  case  is  numerous, 
and  the  question  involved  is  one  of  general  importance,  the  Judge  may 
reserve  a  special  case  for  the  opinion  of  the  Court  of  Queen's  Bench  ; 
and  the  Judge  here  decided  to  take  that  course. 

The  petitioner,  after  such  special  case  had  been  reserved,  appeared  before 
the  Judge  trying  the  election  petition,  and  consented  to  the  abandon- 
ment of  the  special  case  and  the  dismissal  of  the  petition  with  costs, 
and  it  was  so  ordered. 

The  petition  alleged  that  at  the  time  of  the  election 
(14th  and  21st  March,  1871)  the  respondent  was  disquali- 
fied to  be  elected  a  member  of  the  Legislative  Assembly 
by  reason  of  his  holding  the  office  of  postmaster  at  Patter- 
son, West  York,  an  office  in  the  service  of  the  Dominion 
of  Canada,  at  the  nomination  of  the  Crown,  to  which  a 
salary  or  fee,  etc.,  was  attached ;  and  that  such  was  a 
disqualifying  office  under  the  Act  to  secure  the  Independ- 
ence of  the  Legislative  Assembly,  32  Vic.  c.  4,  s.  1,  which 
enacted  that,  "  no  person  accepting  or  holding  any  office, 
commission  or  employment  ....  in  the  service  of  the 
Dominion  of  Canada,  at  the  nomination  of  the  Crown,  to 
which  any  salary  or  any  fee,  allowance,  or  employment  in 
lieu  of  any  salary  from  the  Crown,  is  attached,  shall  be 
elegible  as  a  member  of  the  Legislative  Assembly,  nor 
shall  he  sit  or  vote  in  the  same  during  the  time  he  holds 
such  office,  occupation,  or  employment."  The  petition 
claimed  the  seat  for  the  petitioner  on  the  ground  that 
public  notice  of  the  respondent's  disqualification  was 
given  to  the  electors. 

Dr.  McMichael,  for  petitioner. 

Mr.  R.  A.  Harrison,  Q.C.,  Mr.  J.  K.  Kerr,  and  Mr.  Bull, 
for  respondent. 

It  was  admitted  that  the  respondent  was  postmaster  at 
the  Village  of  Patterson,  West  York,  up  to  the  11th  March, 


158 


PKOVINCIAL  ELECTIONS. 


[A.D. 


1871,  that  on  that  day  he  sent  a  telegram  and  letter  to 
the  Postmaster-General,  resigning  his  office  of  postmaster, 
which  was  accepted  by  telegram  on  the  13th  March,  and 
by  letter  on  the  18th  March,  1871. 

It  was  further  admitted  that  the  nomination  of  candi- 
dates took  place  on  the  14th  March  and  the  polling  on 
the  21st  March  ;  that  the  petitioner  and  respondent  were 
the  only  candidates  ;  and  that  the  result  of  the  polling 
was :  For  petitioner,  671  ;  for  respondent,  865  ;  majority 
for  respondent,  94.  It  was  also  admitted  that  the  office 
of  postmaster  was  one  of  emolument  under  the  Post- 
master* General  under  the  Act  of  Canada,  31  Vic,  c.  10. 

The  evidence  of  the  public  notoriety  of  the  respondent's 
disqualification  was  as  follows : 

Robert  Johnston :  I  was  at  the  nomination  ;  perhaps 
some  three  or  four  hundred  persons  were  present.  I 
showed  the  respondent  the  Post  Office  Regulations  just 
before  the  nominations.  The  objection  was  discussed  as 
to  respondent's  qualification  ;  and  after  a  telegram  to 
Toronto,  an  answer  came  from  Toronto  stating  that  the 
respondent  was  all  right.  The  respondent  and  his  friends 
then  consulted  as  to  whether  another  candidate  should  be 
named ;  ultimately  he  and  his  friends  decided  it  was  all 
right.  This  was  after  respondent  and  others  had  been 
proposed  and  seconded.  Then  all  others  retired  in  favor 
of  respondent.  After  receipt  of  the  telegram  it  was  a 
matter  of  talk,  and  I  dare  say  all  the  people  in  the  hall 
were  aware  of  this  supposed  difficulty  and  deliberation. 
The  nomination  took  place  on  a  balcony  in  front  of  the 
hall.  The  body  of  the  electors  were  in  the  open  air  in 
front  of  the  hall. 

Counsel  for  the  petitioner  stated  that  he  had  no  stronger 
evidence  to  support  the  petitioner's  claims  to  the  seat. 

The  Chief  Justice  held  on  this  evidence  that  the  peti- 
tioner could  not  claim  the  seat  if  the  respondent  should 
be  found  to  be  disqualified  (a). 

(a)  See  Essex  case,  9  U.  C.  Law  Jour.,  247. 
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After  the  argument  of  counsel  on  the  question  of  the 
disqualification  of  the  respondent; 

Hagarty,  C.  J.,  said:  I  do  not  feel  much  difficulty 
in  satisfying  my  own  judgment  on  the  question  before, 
me  ;  but  as  the  class  of  persons  affected  by  the  decision 
is  numerous,  the  question  one  of  general  importance,  and 
there  has  apparently  been  no  express  decision  since  the 
change  in  the  mode  of  trying  election  petitions,  I  think 
it  better  to  reserve  the  law  of  the  case  for  the  Court  of 
Queen's  Bench.  If  I  decide,  my  judgment  is  without  ap- 
peal, and  it  is  possible  another  Judge,  similarly  situated, 
might  view  the  case  differently.  I  think  it  better  to  have 
the  law  settled  by  the  highest  authority.  I  shall  there- 
fore, under  the  20th  section  of  the  Act,  find  the  facts  in 
evidence  before  me,  and  reserve  for  the  determination  of 
the  Court  of  Queen's  Bench  two  questions  : 

1.  Is  the  office  of  postmaster  (not  being  in  or  for  a  city 
or  town)  an  office  occasioning  a  disqualification  for  election  ? 

2.  Was  the  respondent  on  the  day  of  nomination  (14th 
March,  1871)  a  person  holding  such  office  ? 

Subsequently  it  was  agreed  between  the  parties  that 
the  special  case  should  be  abandoned,  and  that  the  respond- 
ent should  be  declared  duly  elected  and  returned,  and  that 
petitioner  should  pay  the  respondent's  costs. 

The  Chief  Justice  thereupon  determined  that  the 
respondent  was  duly  elected,  and  that  the  petition  should 
be  dismissed  with  costs. 

(6  Journal  Legis.  Assem.,  1873,  p.  3). 


160 


PROVINCIAL  ELECTIONS. 


PRINCE  EDWARD,  (2). 


Before  Mr.  Justice  Morrison. 

PiCTON,  mil  August,  1872. 

Joshua  B.  Dorland  et  al,  Petitioners,  v.  James  Simeon 
McCuAiG,  Respondent. 

List  of  Voters  to  he  used  at  Election — Scrutiny  according  to  the  Pro2)er  List 
— Seat  awarded  to  the  unsuccessful  Candidate  at  Election. 

Held,  following  the  Monck  case  (32  Q.  B.,  147,  atite,  p.  154),  that  the  list 
of  voters  to  be  used  at  an  election  must  be  the  list  made,  certified  and 
delivered  to  the  Clerk  of  the  Peace  at  least  one  month  before  the  date 
of  the  writ  to  hold  such  election. 

The  list  of  voters  used  at  the  election  in  the  Township  of  Hillier  was 
not  filed  until  the  28th  November,  1871,  and  the  writ  of  election 
was  dated  9th  December,  1871. 

Held,  that  the  list  of  voters  of  1871  should  not  have  been  used;  and 
the  Court  having  compared  the  Voters'  List  of  1870  with  the  poll  books 
used  at  the  election  in  the  Township  of  Hillier,  found  that  35  persons 
had  voted  for  the  respondent  whose  names  were  not  on  the  list  of  1870  ; 
and  the  names  of  such  persons  having  been  struck  ofl:'  the  poll,  the 
respondent  was  found  to  be  in  a  minority  ;  and  the  seat  was  thereupon 
awarded  to  the  other  candidate,  he  having  obtained  on  the  scrutiny  a. 
majority  of  the  votes. 

An  election  having  taken  place  on  the  avoidance  of  the 
former  election  (ante,  p.  45),  the  respondent  was  declared 
elected.  This  petition  was  thereupon  filed,  praying  for 
a  scrutiny  of  votes,  and  claiming  the  seat  for  the  defeated 
candidate,  Gideon  Striker. 

Mr.  J.  K.  Kerr  and  Mr.  Allison,  for  petitioners. 
Mr.  Lovj,  Q.C.,  for  respondent. 

The  poll  books  were  produced,  from  which  it  appeared 
that  the  total  vote  was  as  follows :  For  respondent,  1660 ; 
for  Mr.  Striker,  1644 ;  majority  for  respondent,  16.  The 
writ  of  election  was  dated  the  9th  December,  1871,  and 
the  election  was  held  on  the  22nd  and  29th  December,, 
1871. 

Evidence  was  then  given  that  the  voters'  list  used  at 
the  election  in  the  Township  of  Hillier  had  not  been 
sworn  to  by  the  clerk  until  the  28th  November,  1871,  and 
had  not  been  "made,  certified  and  delivered  to  the  Clerk 
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of  the  Peace  at  least  one  month  before  the  date  of  the 
writ  to  hold  such  election,"  as  required  by  32  Vic,  c.  21, 
s.  7,  subs.  10.  The  voters'  list  for  the  same  township 
was  then  produced  and  compared  with  the  poll  books 
used  at  the  election,  when  it  was  found  that  35  persons 
had  voted  for  the  respondent  whose  names  did  not  appear 
on  the  Voters'  List  for  1870. 

The  charges  and  counter  charges  of  bribery,  &c.,  were 
withdrawn  on  both  sides.  After  a  short  adjournment  the 
Court  was  reopened,  when  the  following  judgment  was 
delivered : 

Morrison,  J.  [after  referring  to  the  charges  in  the 
petition,  and  that  the  petitioners  claimed  that  Mr.  Striker 
had  a  majority  of  the  legal  votes]  said  :  The  poll  books 
show  that  in  the  Township  of  Hillier  there  were  201  votes 
recorded. for  Mr.  McCuaig,  and  168  for  Mr.  Striker  ;  that 
the  voters'  lists  used  by  the  Deputy  Returning  Officers  in 
that  township  were  taken  from  a  list  of  voters  for  1871, 
which  the  acting  township  clerk  of  Hillier  had  not  certified 
under  oath  or  affirmation  until  the  28th  November,  1871, 
twelve  days  previous  to  the  9th  December,  1871,  the  date 
of  the  writ  of  election.  Under  the  5th  sec,  and  the  10th 
subs,  of  sec.  7,  of  32  Vic,  c.  21,  no  persons  other  than  those 
whose  names  are  entered  and  appear  on  the  last  list  of 
voters  made,  certified  and  delivered  to  the  Clerk  of  the 
Peace  at  least  one  month  before  the  date  of  the  writ  of 
election,  shall  be  admitted  to  vote  ;  and  by  the  2nd  subs, 
of  the  7th  sec.  the  clerk  shall  certify,  by  oath  or  affirma- 
tion, to  the  correctness  of  the  list  so  by  him  made  out,  and 
deliver  a  duplicate  original  thereof  certified  by  oath  or 
affirmation  to  the  Clerk  of  the  Peace.  Now,  here  it 
appeared  clear  that  the  township  clerk  did  not  certify,  by 
oath  or  affirmation,  the  roll  for  1871  until  the  28th  Novem- 
ber, 1871,  i.  e.,  until  twelve  days  before  the  date  of  the 
writ,  and  it  was  contended  that  the  scrutiny  could  only 
proceed  on  the  roll  for  1870,  being  the  then  last  duly 
certified  roll. 
11 
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The  question  was  deliberately  considered  by  the  Court 
of  Queen's  Bench  in  the  case  of  the  Monck  Election  (32 
Q.  B.,  147,  ante  p.  154),  and  the  learned  Chief  Justice  of 
Ontario  then  held,  and  I  concurred  with  him  in  opinion, 
that  in  order  to  qualify  a  voter,  the  statute  requires  that 
his  name  must  appear  on  the  last  certified  list  delivered 
to  the  Clerk  of  the  Peace  one  month  before  the  date  of 
the  writ  of  election.  Following  that  decision,  I  am  of 
opinion  that  the  roll  of  1870  is  the  one  to  show  the  names 
of  the  duly  qualified  voters  entitled  to  vote  at  the  election 
now  in  question.  And  as  the  evidence  shows,  of  the  votes 
recorded  for  Mr.  McCuaig  in  the  Township  of  Hillier  35 
were  given  by  persons  whose  names  were  not  on  the  roll 
of  1870,  and  consequently  not  entitled  to  vote  at  the  elec- 
tion, and  being  now  struck  off*,  Mr.  McCuaig  is  placed 
in  a  minority  of  19  ;  and  that  gentleman  and  his  counsel 
both  intimating  that  they  could  not  further  proceed  with 
the  scrutiny  so  as  to  place  Mr.  Striker  in  a  minority,  and 
the  other  charges  alleged  in  the  petition,  as  well  as  the 
recriminatory  case  on  the  part  of  the  respondent,  being  on 
both  sides  abandoned,  I  have  only  to  say  that  the  peti- 
tioners have  proved  Mr.  Striker  to  be  in  a  majority ;  and 
1  therefore  find  that  Gideon  Striker  has  a  majority  of 
votes,  and  that  he  was  duly  elected  for  the  County  of 
Prince  Edward,  and  that  the  respondent  is  unseated,  and 
that  Mr.  Striker  ought  to  have  been  and  should  now  be 
returned. 

(6  Journal  Legis.  Assem.,  1873,  p.  4). 
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Before  Mr.  Vice-Chancellor  Mowat. 

Prescott,  3rd  to  14th  September,  1872. 

William  Ellis,  Petitioner,  v.  Christopher  Finlay 
Eraser,  Respondent. 

Scrutiny — -Qualification  of  Voters — Right  of  Partners,  Joint  Owne7\3,  Trus- 
tees, and  Vendors  to  Vote — Mistake  in  Lot — Assessed  Value — Evidence 
— Objection  to  Votes. 

Where  a  son  was  assessed  at  |700  for  a  farm  in  which  he  and  his  father 
were  partners,  in  the  proportion  of  three-fourths  of  the  profits  to  the 
father  and  one-fourth  to  the  son,  and  the  objection  to  the  voter  was 
non-ownership. 

Held,  that  the  partnership  was  established  by  the  evidence,  and  in  view 
of  the  objection  taken,  the  vote  was  sustained. — Haller  Smales'  vote. 

Where  two  partners  in  business  occupied  premises  the  freehold  of 
which  was  vested  in  one  of  them,  and  the  assessment  of  the  premises 
was  sufficient  to  give  a  qualification  to  each,  both  partners  were  held 
qualified  to  vote. — Thomas  Fitzgerald's  vote. 

Where  a  father,  the  owner  of  a  lot,  told  his  son  that  he  might  have  the 
lot,  and  advised  him  to  get  a  deed  drawn,  and  the  lot  had  been  assessed 
to  the  son  for  3  or  4  years,  and  was  rented  to  a  tenant  by  the  father 
with  the  assent  of  the  son,  who  paid  to  the  father  his  wages  but  the 
father  collected  the  rent, 

Hfild,  that  as  there  was  nothing  but  a  voluntary  gift  from  the  father  to 
the  son,  without  possession,  the  son's  vote  was  bad.  --James  Lundy's  vote. 

Where  a  father  had  made  a  will  of  a  lot  to  his  son  who  was  assessed  for 
it,  and  the  son  took  the  crops  except  what  was  used  by  the  father,  who 
resided  on  the  lot  with  his  wife,  the  son  residing  and  working  on 
another  farm. 

Held,  that  the  son  had  not  such  a  beneficial  interest  in  the  lot  as  would 
entitle  him  to  vote. —  William  MuUhi's  vote. 

Where  A. ,  who  resided  out  of  the  riding,  had  made  a  contract  in  writing 
to  sell  to  B.  the  property  assessed  to  him  as  owner,  but  had  not  at  the 
time  of  the  election  executed  the  deed,  B.  having  been  in  possession 
of  the  property  for  several  years  under  agreements  with  A. , 

Held,  that  A.  was  a  mere  trustee  for  the  purchaser,  and  had  therefore  no 
right  to  vote. — James  Holden's  vote. 

Where  a  vendor  before  the  revision  of  the  Assessment  Roll  had  conveyed 
and  given  possession  of  the  property  to  a  purchaser,  and  such  pur- 
chaser had  afterwards  given  him  a  license  to  occupy  a  small  portion  of 
the  property,  such  vendor  was  held  not  entitled  to  vote. — Daniel 
Noblin's  vote. 

Where  the  owner  of  mortgaged  property  died  intestate,  leaving  a  widow 
and  sons  and  daughters,  and  the  property  was  sold  under  the  mortgage, 
and  the  deed  made  to  the  widow,  but  three  of  the  sons  furnished  some 
of  the  purchase  money,  and  all  remained  in  possession,  and  the  eldest 
son  was  assessed  as  occupant, 

Held,  that  as  the  eldest  son  did  not  show  that  the  property  was  purchased 
for  him,  and  the  presumption  from  the  evidence  being  that  it  was 
bought  for  the  mother,  such  eldest  son  had  no  right  to  vote. — John 
Morrow''s  vote. 
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An  objection  that  the  persons  objected  to  were  not  owners,  tenants,  or 

occupants  within  s.  5,  excluded  an  objection  as  to  the  value  of  the 

assessed  property.  — Ihid. 
A  trustee  under  a  will,  having  no  present  beneficial  interest  in  the  real 

property  assessed  to  him,  was  held  not  entitled  to  vote. —  William  H. 

Jones^  vote. 

Where  a  voter  was  assessed  for  property  which  he  sold  on  the  27th 
February,  1871,  before  the  revision  of  the  Assessment  Roll,  and  was  not 
assessed  for  other  property  of  which  he  was  in  possession  as  owner  or 
tenant,  he  was  held  not  entitled  to  vote.  —  Thomas  Place's  vote. 

The  mistake  of  the  number  of  the  lot  does  not  come  under  the  same  rule 

as  the  mistake  of  a  name,  as  the  latter  is  provided  for  in  the  statute 

and  the  voter's  oath. — Ibid. 
Where  one  of  two  joint  owners  was  assessed  for  property  at  $200,  neither 

of  such  joint  owners  was  entitled  to  vote. — Bobert  Stewart's  vote. 
Parol  evidence  is  inadmissible  on  a  scrutiny  to  alter  the  value  assessed 

against  property  in  the  Assessment  Roll. — Ibid. 

A  vacancy  having  occurred  in  this  constituency  by  the 
death  of  the  member  elected  at  the  general  election  held 
in  March,  1871  (see  Journal  Lcgis.  Assembly,  1871-2,  p.  247), 
a  new  election  was  held  in  March,  1872,  when  the  re- 
spondent was  declared  duly  elected. 

A  petition  was  presented  on  the  25th  April,  1872,  by 
the  above  named  petitioner,  who  was  a  candidate  at  the 
election,  alleging  corrupt  practices  against  the  respondent 
and  his  agents,  and  claiming  the  seat  on  a  scrutiny. 

Mr.  R.  A.  Harrison,  Q.C.  for  the  petitioner. 
Mr.  A.  N.  Richards,  Q.  C,  Mr.   Maclennan,  and  the 
Respondent  in  person,  for  the  respondent. 

The  Respondent  filed  recriminatory  charges  of  corrupt 
practices  against  the  petitioner  and  his  agents.  After 
evidence  on  the  charges  against  each  of  the  parties  had 
been  given, 

The  Vice-Chancellor  held  the  evidence  not  sufficient. 

The  scrutiny  of  votes  was  then  proceeded  with,  and 
the  following  cases  were  decided. 

HALLER  SMALES'  VOTE. 

Elijah  Srnales :  I  own  16  in  1st  concession.  My  son 
voted  on  the  east  half  of  the  lot,  and  I  on  the  other 
half.  My  son  and  I  live  on  the  place  together.  We  are 
in  partnership.    I  have  also  a  minor  son  living  with  me. 
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I  have  also  two  daughters  living  at  home.  Haller  is  not 
married ;  he  is  about  30.  I  never  made  to  him  a  deed  of 
half.  My  son  has  been  a  partner  with  me  in  all  my 
business  ever  since  he  came  of  age.  We  have  made  some- 
times $500  or  $600  a  year,  and  sometimes  much  more. 
He  gets  one-fourth  of  the  profits  and  I  get  three -fourths. 
He  works  on  the  farm  ;  he  does  farm  work.  I  work  too  ; 
both  of  us  manage.  I  own  other  lands.  Our  partnership 
is  not  in  writing  ;  we  don't  need  a  writing.  We  keep 
books.  We  buy  and  sell  land ;  we  have  between  two 
and  three  hundred  acres  now,  and  have  had  much  more. 
When  my  minor  son  comes  of  age  I  will  probably  give 
him  one-fourth  if  he  chooses  to  be  a  partner. 

Cross-excCminecl ;  There  was  a  bargain  when  he  came  of 
age  to  the  effect  mentioned.  We  divide  the  proceeds  of 
sales  frequently.    This  has  been  so  from  the  first. 

The  Assessment  Roll  was  put  in,  which  showed  that  the 
voter  was  assessed  for  the  E.  J,  $700,  and  the  father  for 
the  W.  1  $1,200. 

Mr.  Harrison  contended  that  the  evidence  showed  that 
the  son  was  only  interested  to  the  extent  of  one-fourth  in 
the  $700  lot,  not  sufficient  to  give  him  a  vote. 

Mr.  Fraser  cited  Owen  Baker's  case,  Stormont  case  {ante, 
p.  31),  to  show  that  the  objection  could  not  be  taken  for 
deficient  assessment  where  the  objection  of  which  notice 
was  given  was  non-ownership,  etc. 

The  VICE-CHANCELLOR  held  the  vote  good.  The  evi- 
dence of  the  father,  which  was  not  impeached,  showed  that 
the  father  and  son  were  partners  in  all  the  property,  and 
the  son  undoubtedly  ought  to  have  the  right  to  vote. 
Under  these  circumstances,  and  in  view  of  the  objection 
taken  in  Owen  Baker's  case,  he  allowed  the  vote. 

THOMAS  FITZGERALD'S  VOTE. 

Thomas  Fitzgerald:  I  voted  on  a  property  on  Main  Street 
in  this  town.  J ohn  Duffy  owned  the  lot ;  when  I  voted 
he  was  living  on  it.    The  shoemaking  business  is  carried 
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on  in  the  house.  I  lived  there  when  I  voted.  I  am  not 
a  married  man  ;  Duffy  is.  My  father  is  not  alive.  I  am 
aii  adopted  son  of  John  Duffy,  and  have  lived  with  him 
since  my  childhood.  He  has  children  of  his  own.  Four 
and  a  half  years  ago  he  agreed  to  give  me  a  share — one- 
third  of  the  profits  in  the  business.  I  had  worked  with 
him  fifteen  years  before  that.  I  was  not  to  pay  for  my 
board.  He  was  to  give  me  my  board  and  one-third  of 
the  profits  of  the  business.  That  agreement  has  continued 
ever  since.  I  never  had  any  other  agreement  with  him. 
I  don't  recollect  the  date.  I  had  a  settlement  with  him 
last  year.  That  was  the  first  settlement  I  had  with  him. 
It  was  in  the  spring.  I  had  no  settlement  with  him  be- 
fore I  voted.  I  did  not  ask  a  settlement,  because  I  did 
not  want  it.  Any  money  I  wanted  I  got  from  him.  At 
the  settlement  I  got  $57  as  my  share  of  the  profits  for  six 
months.  That  was  the  last  six  months.  We  had  no 
settlement  for  the  prior  period.    I  did  receive  the  $57. 

Croi^s-examincd  :  I  had  been  intending  to  leave  when 
the  agreement  was  made  four  and  a  half  years  ago.  I 
remained  on  the  faith  of  the  agreement.  I  was  not  very 
strict  with  the  old  man.  He  and  I  alone  worked  on  the 
premises. 

He-examined  :  I  was  at  the  Court  of  Revision.  They  said 
I  had  a  bad  vote.  I  was  asked  to  swear.  I  don't  recollect 
whether  I  refused  to  swear  whether  I  was  a  partner  of 
Duffy's. 

John  Duffy:  I  am  owner  of  the  property  Fitzgerald 
spoke  of.  I  think  the  number  is  7.  I  occupied  the  whole 
until  about  nine  months  ago.  I  rented  part  then  to  Mr. 
Robinson,  who  pays  his  rent  to  me.  Fitzgerald  is  still 
working  with  me.  Four  or  five  years  ago  he  had  a  notion 
of  o'oino'  west,  and  I  said  if  he  would  remain  with  me  I 
would  give  him  one-third  of  the  profits ;  one-third  goes 
for  wood,  taxes  and  other  expenses  of  the  house,  and 
I  have  the  remaining  one-third  for  myself.  My  other 
boys  have  all  left  me,  and  I  could  not  get  on  without 
him.    Both  he  and  I  work.    We  arrange  the  profits. 
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Cross-examined :  I  was  at  the  Court  o£  Revision.  It  was 
a  mere  dodge.  Fitzgerald  would  not  swear,  because  he  was 
disgusted.  I  make  the  purchases.  All  the  invoices  are 
in  my  name.    My  business  is  all  custom  work. 

Mr.  Harrison  contended  that  the  voter  was  only  entitled 
to  one-third  of  the  profits,  and  the  property  was  only 
assessed  for  $700.    The  voter  had  no  interest  in  the  land. 

The  Vice -Chancellor  said  the  evidence  in  effect 
showed  a  partnership  of  one-half  each,  after  deducting 
the  third  for  expenses  spoken  of  by  Duffy ;  and  he  would 
hold  that  where  two  partners  were  in  business,  and  one 
of  them  owned  the  freehold  where  the  business  was  carried 
on,  both  partners  could  vote  if  the  assessment  was  suffi- 
cient.   Vote  held  good. 

JAMES  LUNDY'S  vote. 

James  Luncly  :  I  voted  at  the  election  in  March  last.  I 
voted  on  Johnstown  town  plots.  They  contain  about  36 
acres.  There  are  three  park  lots.  This  property  belonged 
to  me  when  I  voted.  My  father  gave  it  to  me  ;  he  is  still 
living.  Wm.  Scott  lived  on  this  property.  My  father 
gave  it  to  me  two  years  or  more  ago.  He  considered  that 
I  had  paid  for  it.  He  did  not  give  me  a  deed.  My  father 
has  a  deed  of  it.  He  offered  me  a  deed,  but  I  did  not 
care  to  take  it.  I  am  not  a  married  man.  I  thought  he 
could  take  care  of  the  deed  better  than  I  could.  I  work 
at  different  places.  My  father  has  not  made  a  will  of  this 
property.  He  has  asked  me  to  get  some  one  to  write  out 
a  will  of  the  property  for  him.  He  said  if  I  did  not  it 
might  be  too  late.  I  was  not  in  a  hurry  about  his  making 
the  will ;  I  think  he  has  a  right  to  make  a  will  of  it  to  me. 
The  tenant  pays  rent.  I  receive  part.  My  father  has  told 
me  he  received  part.  I  don't  know  how  much  I  received, 
it  was  under  $5.  The  tenant  has  but  a  small  portion.  It 
has  not  been  rented  more  than  a  year.  The  rent  was 
payable  any  time  we  wanted  it.  The  rent  is  $17.50  a  year. 
It  commenced  April  or  May  last.    It  was  not  under  rent 
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at  the  time  I  voted.  At  that  time  it  was  not  occupied  by 
anybody.  Crops  were  grown  on  it.  I  cropped  it  this 
season.  I  helped  to  crop  it  previously.  Part  of  the  crop 
I  fed  to  the  cattle,  and  part  I  lived  upon.  My  father  and 
brothers  live  upon  the  place.  I  live  there  too  when  I  am 
at  hom^.  My  father  is  not  now  living  on  any  part  of  the 
36  acres ;  he  moved  oft  two  years  ago.  He  did  not  pay 
me  rent.  It  was  in  the  sjjring  he  moved  off.  The  place 
was  then  rented  to  James  Millar.  He  paid  $35  a  year. 
My  father  collected  it.  He  gave  me  no  part  of  it.  He 
said  he  would  give  me  this  lot.  This  was  when  he  bought 
the  other.  I  allowed  him  to  collect  the  rent  as  part 
payment. 

Cross-examined  :  I  consider  that  I  have  paid  for  the 
property.  I  worked  for  my  father  ever  since  I  came  of 
age.  I  gave  him  in  money  $100  at  one  time,  and  $50  at 
another  time ;  also  other  two  small  sums.  I  considered 
he  should  have  all  this  for  the  lot.  It  was  called  in  the 
family  my  lot.  My  father  had  me  assessed  for  it.  I  think 
I  have  l:)een  assessed  for  it  for  three  or  four  years.  I  am 
not  aware  that  my  father  was  ever  assessed  for  it  I  am 
not  his  eldest  son.  My  father  told  me  that  the  land  was 
mine,  and  that  I  might  have  it ;  have  a  deed  of  it  any 
time  I  got  married.  My  father  made  the  bargain  with 
Millar  with  my  assent ;  I  made  the  bargain  with  Scott. 
This  season  I  have  done  some  fencing  on  the  place,  and 
have  worked  it. 

Re-examined  :  It  is  two  years  ago  this  fall  that  I  paid 
the  $100.  I  paid  the  $50  last  summer.  I  did  not  pay 
these  sums  in  pursuance  of  any  bargain  ;  I  considered  that 
I  ought  to  pay  these  sums.  These  payments  were  made 
after  he  said  I  should  have  the  place.  I  understood  that 
I  was  to  work  for  him  or  give  him  my  earnings  if  I 
worked  elsewhere.  He  said  if  I  did  this  he  would  give 
me  the  place.  I  have  done  what  I  promised.  He  has 
given  me  the  place  in  no  other  way  than  I  have  mentioned. 
I  got  no  receipts  for  the  money.  My  brothers  have 
worked  for  him.    I  worked  one  year  and  six  months  out, 
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and  gave  him  my  wages.  I  gave  all  except  what  I  spent 
for  my  clothes.  I  have  been  of  age  for  live  or  six  years. 
My  brothers  work  out  once  in  a  while.  They  give  him 
their  wages  ;  I  cannot  say  what  for.  They  have  their  own 
ideas  as  to  that. 

Mr.  Maclennan  submitted  that  an  agreement  was  shown 
by  the  evidence  of  the  son  that  he  should  have  the 
property.  He  contended  that  the  father  could  not  have 
voted  upon  the  evidence.  The  son  would  have  a  right  to 
file  a  bill  for  specific  performance. 

The  Yice-Chancellor  :  At  the  time  of  the  assessment 
there  was  nothing  but  a  voluntary  gift  without  possession. 
Vote  held  bad. 

WILLIAM  MULLIN'S  VOTE. 

Patrick  Mullin :  I  live  in  Augusta.  William  is  my  son. 
He  voted  on  part  of  6,  in  2nd  concession  of  Augusta. 
William  owned  it  then.  I  had  willed  it  to  him  ;  that  is 
his  only  title.  I  live  on  the  place  ;  he  does  not.  He  is  a 
farmer.  He  lives  with  Mr.  Moran  ;  he  works  for  him. 
William  is  my  only  child.  He  works  the  farm.  I  work 
a  little  on  it ;  all  that  I  am  able  to  do. 

Cross-examined :  1  did  not  vote  ;  I  am  not  assessed.  My 
son  alone  voted  on  this  property.  William  supports  us, 
me  and  the  old  woman,  whatever  we  do.  The  business 
is  in  William's  name.  I  am  78.  There  are  6  acres  of  the 
property.  If  any  help  is  required  he  hires  it.  Of  the 
crops,  what  is  not  used  he  gets.  He  furnishes  the  seed- 
The  neighbors  do  the  ploughing;  they  make  a  bee  of  it- 
William  often  comes  home.  He  is  30  ;  he  is  not  married 
He  has  been  assessed  for  the  property  for  three  years. 
I  told  the  asseissors  to  put  it  down  for  mj  son.  I  did  so 
because  I  could  not  work  the  place,  and  I  considered  my 
son  had  the  place.  My  son  buys  the  groceries  required, 
or  gives  me  the  money.  My  wife  is  three  years  younger 
than  I.  My  son  owns  the  crops,  except  what  is  used.  I 
had  200  acres,  but  this  is  all  that  is  left. 
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Re-examined :  My  son  gives  us  money  when  we  want  it. 
When  help  is  needed  he  either  turns  in  or  hires  labor.  I 
never  sell  what  is  to  spare,  and  have  not  done  so  since  I 
willed  the  place  to  him.  He  has  sold  since.  My  other 
sons  are  all  married.  They  used  to  give  me  money  when 
I  wanted  it,  and  we  kept  no  accounts. 

Mr.  Harrison  contended  that  there  was  no  evidence  of 
any  agreement  between  the  father  and  son,  and  the  son 
was  not  in  actual  occupation. 

3Ir.  Maclcnnan  urged  that  this  was  not  a  suspicious 
case;  the  father  was  not  assessed  for  the  lot.  The  father 
said  the  son  got  whatever  was  over  and  above  the  support 
of  the  family.  Actual  residence  was  not  required  to  make 
occupation. 

The  VICE-CHANCELLOR  did  not  think  the  son  had  such 
a  beneficial  interest  in  the  property  as  would  give  him  a 
vote,  and  he  therefore  held  the  vote  bad. 

JAMES  HOLDEN's  VOTE. 

James  Holclen :  I  voted  at  the  election  in  question.  I 
live  in  Morrisburg — not  in  this  county.  I  voted  on  part 
of  S.  \  88  in  5th  con.,  Augusta.  I  was  the  sole  owner 
and  occupant  at  the  time  I  voted.  I  have  had  the  title 
for  twenty-eight  years.  I  bargained  to  sell  this  property 
in  January  or  February  last.  The  purchaser  has  not  ful- 
tilled  his  part,  and  has  therefore  not  got  his  deed.  The 
purchase  money  was  to  be  paid  part  down,  and  part  in 
instalments.  The  down  payment  was  not  made.  It  was 
to  have  been  made  when  I  gave  the  deed,  and  I  am  not 
prepared  to  give  it  yet.  The  bargain  will  be  carried  out 
next  week.  There  is  a  memorandum  in  writing  of  the 
bargain.  The  lot  is  not  improved  ;  no  house  on  it.  To 
insure  the  bargain,  he  gave  me  $50  at  the  time  of  the  con- 
tract, and  is  to  give  '^OOO  when  the  deed  is  executed.  I 
have  not  lived  in  this  riding  for  upwards  of  30  years.  I 
have  not  the  contract  with  me.  The  purchaser  has  the 
original  and  I  have  a  copy. 
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Cross-examined:  When  I  am  prepared  to  give  a  deed  I 
am  to  get  the  $600.  I  am  not  prepared  immediately 
to  give  the  deed.  I  made  an  assignment  in  1857,  and  I 
had  not  got  the  conveyance  back  though  the  estate  has 
been  settled.  I  have  a  transfer  from  the  assignee  ;  I  got 
it  two  months  ago.  I  needed  this  transfer  to  get  the  legal 
transfer.    I  was  owner  at  the  time  of  the  revision. 

Re-examined :  For  a  number  of  years  I  had  sold  the 
purchaser  timber  off  the  lot  before  the  contract  I  have 
mentioned.  Walker  is  the  purchaser ;  he  has  the  right  to 
the  possession.  Walker  cropped  the  land  last  year.  He 
had  a  right  to  crop  and  take  the  standing  timber,  or  in 
certain  portions  under  the  former  agreements.  [Produces 
letters  from  1865  to  1868.]  Walker  has  been  in  possession 
for  several  years,  and  cropped  the  land  under  the  agree- 
ments contained  in  these  letters.  There  was  nothing  said 
in  the  agreement  of  February  last  about  possession. 

Mr.  Richards  contended  that  as  the  equitable  owner 
was  allowed  a  vote  in  the  Stormont  case  (Blair's  case,  ante^ 
p.  37),  the  legal  owner  could  not  also  have  a  vote. 

Mr.  Harrison  contended  that  both  could  not  vote  as 
owners  ;  the  legal  owner  could  not  take  the  oath,  as  he 
would  have  to  swear  that  "  he  was  actually  possessed  to 
his  own  use  and  benefit  as  owner." 

Mr.  Maclennan  referred  to  Rogers  on  Elections,  31,  9th  ed. 

The  Vice-Chancellor  said  that  he  had  not  much  doubt 
but  that  the  vote  was  bad  ;  where  a  tenant  in  possession 
buys  the  premises,  he  is  considered  as  being  in  possession 
under  the  contract  of  purchase,  and  the  vendor,  though 
he  may  have,  as  here,  given  no  deed,  is  a  mere  trustee  for 
the  purchaser.    V ote  held  bad. 

DANIEL  NOBLIN'S  VOTE. 

Thomas  Gosgrave :  I  live  in  Augusta.  I  know  Daniel 
Noblin.  He  is  assessed  for  25  acres  of  the  front  of  rear 
half  of  33  in  6th  concession.    I  bought  this  from  him  in 
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April,  1871.  I  produce  the  deed  [22nd  April,  1871].  I 
have  occupied  the  land  since  my  purchase.  I  allowed  him 
to  take  some  limewood  off  and  plant  a  small  parcel  of 
land  in  potatoes  ;  he  planted  two  bushels.  I  took 
possession  when  I  got  my  deed,  and  had  it  ever  since.  It 
was  after  I  had  cleared  the  parcel — about  15th  June — 
that  he  went  on  the  small  parcel  for  potatoes.  I  gave 
him  liberty  to  take  some  falling  wood.  The  wood  he  took 
was  taken  last  winter. 

Cross-cramined :  He  was  a  mason,  and  asked  me  if  I 
would  allow  him  to  plant  two  bushels  of  oats.  His  family 
was  living  with  him.  This  occurred  about  1st  June.  I 
hadn't  the  parcel  cleared  off  until  after  May  ;  the  pota- 
toes were  planted.  Noblin  had  other  land,  3  acres  and 
a  house,  at  the  time  he  sold  to  me.  This  land  was  in 
another  concession.  He  lived  there  with  his  father.  I 
would  not  like  to  give  S200  for  the  3  acres  and  barn.  I 
can't  say  as  to  its  value.  When  I  bought  the  land  there 
was  lying  al  )0ut  loose  some  wood  he  had  cut.  He  had 
got  this  off  bef 01  e  last  May.  I  commenced  burning  27th 
May. 

The  Vice-Chaxcellor  held  that  the  voter  had  only  a 
license  to  occupy  a  portion  of  the  lot  which  he  had  sold 
to  Cosgrave.  Actual  possession  was  given  to,  and  taken 
by,  the  purchaser  before  the  revision  of  the  Assessment 
Roll,  and  after  the  voter  had  given  Cosgrave  his  deed 
and  it  was  after  that  and  about  the  15th  June  that  the 
voter  went  in  under  the  license  to  occupy  the  part  in 
which  he  had  planted  potatoes.    Vote  held  bad. 

JOHN  morrow's  vote. 

John  MorrovJ:  I  voted  in  the  west  ward.  The  property  I 
voted  on  is  owned  by  my  mother.  She  had  a  deed  in  1871, 
at  the  time  of  assessment.  I  was  assessed  as  occupant. 
I  was  living  at  home  with  my  mother  at  the  time.  There 
are  seven  of  us.  We  were  all  living  at  home  with  her  at 
the  time  of  assessment  and  do  still,  and  have  done  so  since 
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my  father's  death.  I  had  no  lease  or  conveyance  from 
my  mother,  or  any  other  writing  up  to  the  time  of  my 
voting.    I  am  eldest  of  the  boys. 

Cross-examined  :  My  father  died  in  spring,  1870.  There 
was  then  a  mortgage  on  the  place.  My  mother  bought 
it  under  the  mortgage.  I  paid  for  it  out  of  my  own  earn- 
ings. I  am  the  head  of  the  house.  I  support  the  family, 
my  mother  and  sisters  ;  a  younger  brother  and  I  support 
them.  He  lives  with  us,  he  does  not  make  as  much  as  I 
do.  He  is  not  quite  twenty-one  ;  I  will  be  twenty-three 
in  October.  I  pay  the  taxes ;  I  keep  the  premises  in 
repair.  I  have  made  no  improvements  since  my  father 
died.  There  was  no  understanding  when  the  deed  was 
made  to  my  mother  that  I  was  to  live  there,  and  it  was 
to  be  my  home.  It  was  to  be  a  home  for  my  brothers 
and  sisters  too  ;  that  was  the  agreement.  Mr.  Patrick  held 
the  mortgage ;  $600  was  the  purchase  money.  I  did 
not  see  Mr.  Patrick  about  it.  It  is  not  all  paid  yet.  I 
gave  $100  at  the  start,  and  have  given  $50  since.  I 
agreed  to  pay  off  the  amount  due  with  the  help  of  my 
brother.  My  father  left  no  will.  I  am  not  sure  that  any 
deed  has  been  made  to  my  mother.  My  mother  paid 
nothing  on  the  mortgage.  My  brother  paid  something 
on  it.  Another  brother,  Charlie,  paid  something  on  it ; 
he  is  dead.  The  property  is  worth  six  hundred  dollars 
at  least. 

Re-examined :  There  are  papers  in  the  house.  I  don't 
know  but  it  is  a  deed  that  was  made  to  her.  I  think  it 
was  in  the  spring  of  1870  or  fall  of  1869  that  I  had  the 
conversation  with  my  mother.  My  mother  asked  me 
what  I  thought  about  buying  the  place,  and  I  said,  "  Go 
ahead,"  and  I  would  see  that  it  would  be  paid.  I  can't 
remember  that  anything  else  was  then  said.  There  are 
four  brothers  of  us  still  living.  [  meant  that  if  the  other 
brothers  did  not  help  her  to  pay,  I  would.  I  don't  re- 
member that  any  of  my  sisters  or  brothers  were  present. 
There  were  five  brothers  when  my  father  died.  Three  of 
us  were  earning  at  the  time,  and  all  of  us  paid  our  wages 
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or  some  o£  them  to  my  mother  from  time  to  time.  Two 
sisters  were  also  working,  and  I  suppose  they  gave  my 
mother  some  too  ;  I  understood  they  were  doing  so.  I 
gave  my  mother  as  high  as  $35  at  a  time.  For  the  pre- 
sent year  I  have  given  her  $30  every  month.  She  uses 
part  for  the  expenses  of  the  house.  My  brother  gave  her 
some  also.  We  have  been  getting  $40  a  month  for  the 
last  three  months.  I  have  got  sometimes  $40,  and  some- 
times more.  I  think  I  have  given  her  $36  or  $37  at  one 
time.  I  never  gave  her  as  much  as  $40.  My  father  had 
been  away  for  five  or  six  years  before  he  died.  He  died 
in  British  Columbia.  He  used  to  send  merely  enough  to 
pay  the  expenses  of  the  house.  I  used  to  give  my  mother 
something  out  of  my  wages  before  my  father's  death.  I 
did  not  for  a  couple  of  months  give  her  more  than  I  had 
been  doing  in  my  father's  lifetime ;  for  that  time  she 
didn't  need  more.  My  sisters  also  gave  to  my  mother  as 
before  my  father  died.  The  place  is  a  frame  house  with 
eio^ht  or  nine  rooms.  If  I  orot  married,  I  don't  know 
whether  I  would  remain  there  with  my  wife  and  family. 
My  brothers  were  to  have  the  same  rights  as  I ;  they 
were  all  to  have  their  home  on  the  place.  Nothing  was 
said  then  as  to  my  sisters.  $300  has  been  paid  on  the 
place  since  my  mother  bought  it ;  $200  was  paid  down, 
and  $100  last  fall. 

Mr.  Harrisoii  contended  the  vote  was  good,  both  as  that 
of  an  owner  and  an  occupant.  The  mother  was  trustee 
for  the  children.  The  boy  was  the  head  of  the  house,  and 
in  loco  parentis. 

Mr.  Fraser  objected  that  the  assessment  was  too  low  to 
qualify  the  voter. 

Mr.  Harrison  said  that  objection  had  not  been  taken. 

Mr.  Fraser  read  the  heading  of  the  respondent's  list  of 
objected  votes,  and  showed  that  it  used  the  words  "  that 
the  persons  objected  to  were  not  owners,  tenants  and 
occupants  within  section  5,"  which  required,  among  other 
things,  a  sufficient  rating. 
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The  Vice-Chancellor  held  the  heading  of  the  respord- 
ent's  list  excluded  the  question  of  the  value  of  the  assessed 
property. 

After  further  argument, 

The  Vice-Chancellor  said  that  he  did  not  think  in 
equity  that  the  mother  would  be  a  trustee  for  the  voter. 
The  witness  did  not  say  that  the  property  was  bought  for 
him  ;  he  said  he  would  see  it  paid  for.  The  presumption 
was  that  it  was  bought  for  the  mother.  For  the  present 
the  vote  is  struck  off. 

WILLIAM  H.  JONES'  VOTE. 

William  H.  Jones:  I  reside  at  Brock ville,  out  of  the 
Riding  of  South  Grenville.  I  voted  on  real  property  in 
Prescott,  east  ward,  four  acres.  I  am  owner  under  my 
mother's  will  [copy  of  will  produced].  My  brothers  and 
sisters  have  not  yet  come  of  age.  My  mother  was  owner 
at  her  death.  I  have  been  in  possession  since  1864,  and 
in  receipt  of  the  profits.  I  have  rented  it  and  been 
assessed  for  it.  My  mother  died  in  1862.  In  October^ 
1868,  I  rented  the  premises  to  one  Knappfor  three  years. 
I  got  possession  from  him  in  the  fall  of  1871,  his  term 
having  expired.  Knapp  had  not  the  whole  four  acres.  I 
used  the  rent  of  the  four  acres.  I  have  been  selling  por- 
tions of  the  devised  property.  Ten  children  survived  my 
mother,  and  are  still  living.  These  are  not  yet  of  age.  I 
never  lived  on  the  property  on  which  1  have  voted  ;  all  of 
it  that  I  own  now  is  vacant.  No  improvements  have  been 
made  on  the  unsold  lots ;  they  were  unimproved  at  my 
mother's  death. 

Cross-examined:  I  would  not  take  $1,500  for  the  whole  • 
I  wouldn't  take  less  than  that.  Some  of  us  were  of  age 
in  May,  1871  ;  no  more  of  us  are  of  age  now.  I  don't 
support  any  of  my  brothers  or  sisters.  Very  little  rent 
has  been  received.  If  they  want  $5  or  $10  I  give  it  to 
them. 

Be-examined:  I  am  one  of  the  parties  beneficially  entitled 
under  the  will.   I  have  not  been  supporting  the  children  ; 
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they  have  been  supported  by  our  father.  He  is  Registrar. 
There  has  been  no  necessity  for  subscribing  for  their  sup- 
port and  maintenance.  They  live  in  a  house  devised  by 
my  mother,  and  which  I  have  since  acquired.  This  is  in 
Brockville. 

Mr.  Madennan  contended  that  the  vote  was  bad.  The 
voter  might  eventually  have  an  interest  in  the  land,  at 
present  he  was  only  entitled  to  a  contingent  interest ; 
besides,  there  was  not  sufficient  assessed  value  to  qualify 
the  voter.  The  land,  though  sworn  to  be  worth  $1,500, 
was  assessed  for  $400,  and  it  ought  to  be  assessed  for 
$3,000,  so  as  to  give  a  qualification  to  each  of  the  parties 
interested. 

Mr.  Harrison  said  there  was  nothing  to  prevent  a  trustee 
voting  when  any  part  of  the  trust  was  in  his  own  favor. 
He  referred  to  Rogers  on  Elections,  27,  9th  ed.,  and  argued 
that  in  Eno-land  a  trustee  could  vote.    The  words  in  our 

o 

statute  (32  Vic,  c.  21,  s.  6,  sub-s.  1),  that  a  voter  must  be  an 
owner,  &c.,  "in  his  own  right  or  in  that  of  his  wife,"  did 
not  exclude  the  right  of  a  trustee  to  vote. 

The  Vice-Chancellor  said  at  present  he  would  hold 
that  a  trustee  could  not  vote.  What  was  meant  was  the 
real,  the  beneficial,  owner  should  vote.  The  words  used  in 
the  statute,  referred  to  by  Mr.  Harrison,  afforded  a  very 
strong  presumption  against  the  right  of  a  trustee  to  vote; 
and  referring  to  the  terms  of  the  oath,  which  required  the 
voter  to  swear  that  he  was  "  actually,  truly,  and  in  good 
faith  possessed  to  his  own  use  and  benefit  as  owner,"  &c., 
he  thought  it  was  so  strong  as  to  put  an  end  to  the 
dispute.  As  to  the  question  of  the  voter  being  an  occu- 
pant, he  appeared  to  have  no  present  beneficial  interest 
in  the  land,  and  no  future  interest,  as  he  was  excluded  by 
the  will.    Vote  held  bad. 

THOMAS  place's  VOTE. 

Thomas  Place :  I  voted  at  the  Town  Hall,  fourth  subdivi- 
sion, Augusta.    I  formerly  rented  front  half  27,  in  6th  (50 
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acres).  I  did  sc  at  the  time  of  assessment  in  1871.  I  own 
no  other  land.  I  sold  100  acres  to  one  Carpenter.  I  made 
to  him  a  deed  of  rear  half  of  27,  in  6th  concession,  on  the 
27th  February,  1871.  I  have  had  nothing  to  do  with  the 
land  since  I  sold  to  Carpenter.  He  has  kept  it  and  oc- 
cupied it  ever  since.  I  own  50  acres  in  all.  1  have  no 
property  except  that  described  in  the  produced  deed. 

Cross-examined :  I  live  on  Lot  23,  in  6th  concession.  I 
have  owned  it  for  a  year  and  three-quarters.  I  owned  no 
other  property  last  year.  I  had  100  acres  rented  from 
Burns.  I  had  it  for  three  years.  I  gave  it  up  May,  1872. 
This  property  is  also  in  the  6th  concession.  It  is  about 
three-quarters  of  a  mile  below  where  I  live,  west  of  me. 
The  lot  I  sold  to  Carpenter  is  west  of  me.  The  place  I 
rented  adjoins  the  Carpenter  lot.  There  is  a  Thomas  D. 
Place  in  the  township.  I  have  had  nothing  to  do  with 
the  lot  sold  to  Carpenter  since  the  time  I  sold  it  to  him. 
I  can't  read.  I  bought  the  25  acres  I  live  on  from  Colville. 
The  lot  I  leased  from  Burns  is  the  front  100  acres  of  the 
same  27  already  mentioned.    I  paid  the  taxes  of  this. 

He-examined :  I  rented  from  John  Burns.  The  Birkleys 
last  summer  took  the  crops  off  the  land  I  had  rented  from 
Mr.  Burns.  They  got  possession  in  the  spring  of  this 
year.    I  had  a  written  lease  from  Burns. 

The  Assessment  Roll  was  produced,  from  which  it 
appeared  that  the  voter  was  assessed  for  the  rear  100 
acres  of  Lot  27,  in  6th  (sold  to  Carpenter,  27th  February^ 
1871),  and  that  he  was  not  assessed  for  the  property  he 
was  in  possession  of  as  owner  (23,  in  6th  con.),  or  as  tenant 
(front  100  acres,  27,  in  6th  con.) 

The  Vice-Chancellor  said  he  would  follow  the  decision 
of  Chief  Justice  Hagarty  in  a  similar  case  at  Brockville, 
where  a  voter  who  was  assessed  for  a  wrong  lot  (No.  34 
instead  of  No.  35)  was  held  not  qualified  to  vote.  {Brock- 
ville case,  7  Can.  L.  J.  221  ;  s.c,  Brough  on  Elections,  11). 
The  ruling  of  the  Chief  Justice  was  supported  by  the 

statute.  The  mistake  in  the  number  of  a  lot  did  not  come 
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under  the  same  rule  as  the  mistake  of  a  name,  as  the  latter 
is  provided  for  in  the  statute  and  in  the  voter's  oath.  Vote 
held  bad. 

ROBERT  Stewart's  vote. 

Robert  Steioart :  I  voted  on  part  of  Lot  37,  4th  con. 
Augusta.  The  deed  produced  is  to  myself  and  my  brother. 
He  and  I  have  been  joint  owners  since  our  purchase  some 
years  ago.  Two  or  three  acres  were  under  cultivation  last 
year.  Rosnald  Field  was  cultivating  it  last  year.  He 
was  not  assessed  for  it.  There  are  40  acres  more  or  less. 
I  did  not  see  the  assessor.  My  brother  had  a  vote  on 
other  land,  and  is  assessed  for  it. 

Cross- cxrnnined :  I  did  not  give  the  value  of  the  lot  to  the 
assessor.  The  property  is  worth  $1,000.  We  paid  $500 
for  it.    My  interest  is  worth  that. 

The  Assessment  Roll  was  produced,  and  showed  that 
the  lot  was  assessed  at  $200. 

The  Yice-Chaxcellor  held  that  parol  evidence  of  value 
was  inadmissible  to  alter  the  value  assessed  against  the 
property  in  the  Assessment  Roll.  The  voter  and  his  brother 
were  joint  owners  of  the  lot,  and  the  assessed  value  w^as 
not  sufficient  to  give  each  a  vote.    Vote  lield  bad. 

At  the  close  of  the  scrutiny  it  was  admitted  that  tlie 
\'otes  stood  equal  for  each  of  the  candidates.  The  parties 
tlieii  agfreed  that  the  election  should  be  declared  void,  and 
tliat  eacli  party  sliould  pay  his  ow^n  costs. 

The  VrcE-CHANCELLOR  thereupon  declared  the  election 
void. 

(6  Journal  Lcfjis.  Assem.,  1873,  p.  3). 
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Before  Chief  Justice  Draper. 

Toronto,  6th,  7th,  and  10th  May,  1875. 

William  Adamson,  Petitioner,  v.  Robert  Bell,  llesponclent. 

Ar/ent  accepting  and  drinking  spirituous  liquor  during  polling  hours — 
Corrupt  practices  hy  a  particular  class — 32  Vic,  c.  21,  s.  66;  36 
Vic,  c.  2,  sees.  1,  3. 

^  The  66th  section  of  32  Vic,  c.  21  (Election  Law  of  1868),  provides  that 
"no  spirituous  or  fermented  liquors  or  drinks  shall  be  sold  or  given 
to  any  person"  during  the  day  appointed  for  polling  in  the  wards  or 
municipalities  in  which  the  polls  are  held;  and  by  s.  1  of  36  Vic, 
c  2,  "corrupt  practice"  means  "any  violation  of  the  66th  section  of 
the  Election  Law  of  1868  during  the  hours  appointed  for  polling  ;  " 
and  by  s.  3  of  the  latter  Act  any  corrupt  practice  "  committed  by  any 
candidate  at  an  election,  or  by  his  agent,  whether  with  or  without 
the  actual  knowledge  or  consent  of  such  candidate,"  avoids  the 
election. 

On  the  day  of  the  election  in  question,  and  during  the  hours  appointed 
for  polling,  one  M.,  an  agent  of  the  respondent  for  the  purposes  of 
the  election,  was  offered  by  a  person  unknown  to  him  spirituous 
liquor  (whiskey)  in  a  bottle,  which  such  agent,  after  remonstrating 
ivith  such  person,  accepted  and  drank  at  the  polling  place  where 
such  agent  then  was.  The  unknown  person  also  gave  spirituous  liquor 
from  the  same  bottle  to  other  persons  then  present. 

Held,  that  as  the  Legislature  had,  by  the  provisions  as  to  the  selling  or 
giving  of  liquor  during  the  hours  of  polling,  provided  for  the  punish- 
ment of  one  particular  class,  which  was  defined  to  be  the  seller  or 
giver,  it  did  not  intend  to  include  the  other  class,  the  purchaser  or 
receiver,  to  which  no  reference  was  made,  except  inferentially  ;  and 
that  therefore  such  agent,  as  the  receiver  of  spirituous  liquor  during 
such  polling  hours,  was  not  guilty  of  a  corrupt  practice. 

The  petition  contained  the  usual  charges  as  to  corrupt 
practices.  The  election  took  place  on  the  11th  and  18th 
January,  1875. 

Mr.  Bethune  and  Mr.  N.  W.  Hoijles  for  petitioner. 
Mr.  Alfred  Boulthee  and  Mr.  Evatt  for  respondent. 

The  evidence  on  the  charge  of  corrupt  practices  by  an 

agent  of  the  respondent  was  as  follows  : 

John  A.  Macdonell :  Q. — You  acted  as  an  agent  for 

Mr.  Bell  ?   A. — Yes  ?  Q. — Are  you  aware  of  any  liquor 
13 
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having  been  given  on  polling  day,  or  sold  during  the 
hours  of  polling  ?    A. — No  ;  I  have  heard  vague  reports. 
Q. — Never  mind  what  you  have  heard,  except  you  have 
heard  it  from  Mr.  Bell ;  were  you  present  when  any 
liquor  was  given  ?    A. — Yes  ;  there  was  a  man  at  the 
polling  place  where  I  stood;  I  did  not  know  his  name  ; 
I  never  saw  him  before  or  since  ;  he  gave  me  some;  it 
was  at  the  polling  place  in  Simcoe  Street;  it  was  at  some 
hour  in  the  morning  after  the  poll  opened ;  I  do  not 
know  who  it  was ;  he  had  only  one  bottle ;  I  think  he 
gave  it  to  others.    Q. — Do  you  know  any  one  who  got 
any  ?    A. — No  ;  when  the  man  came  up  I  saw  he  was  ' 
somewhat  intoxicated ;  I  never  heard  him  called  by  name. 
I  do  not  know  who  he  was.    Q. — Did  you  remonstrate 
with  him  ?  A. — Yes  ;  it  was  a  very  cold  day  ;  I  had  been 
out  from  9  o'clock  in  the  morning  to  this  hour,  about  11, 
and  it  was  very  cold  and  stormy ;  and  he  was  very  pressing 
that  I  should  take  some,  and  at  last  I  did  take  some  and 
others  took  some  ;  I  have  not  the  .slightest  idea  who  he 
was.     Q. — Do  you  happen  to  know  where  he  got  the 
liquor?  A. — No.  Q. — What  kind  of  liquor  was  it?  A. — It 
was,  I  think,  whiskey.    Q. — That  was  the  only  liquor  you 
know  of  having  been  given  on  polling  day  ?   A. — It  was, 
except  after  the  election  was  over. 

Cross-examined  :  Q. — This  about  the  bottle  occurred  in 
the  street  ?  A. — Yes.  Q. — Was  he  particular  in  his 
attentions,  or  did  he  give  the  liquor  to  both  parties  ? 
A. — To  both  parties,  I  think.  Q. — Did  he  come  there 
again  ?  A. — I  don't  think  he  came  back,  and  no  one  else 
tried  this. 

Evidence  was  also  given  of  treating  during  polling 
hours  on  the  day  of  the  election,  at  taverns  within  the 
electoral  division,  by  John  Ball  and  Richard  Duplex, 
referred  to  in  the  judgment. 

Mr.  Beihune  said  three  cases  of  treating  had  been 
proved — one  by  Mr.  Ball,  another,  the  treating  of  an 
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unknown  person  by  Duplex,  and  the  third,  the  treat- 
ing of  Mr.  Macdonell  by  an  unknown  person.  It  was  not 
necessary  to  consider  the  first  and  second  cases,  as  there 
was  not  sufficient  proof  of  agency.  The  third  case,  how- 
ever, was  one  which  came  up  for  the  first  time  under  the 
statute.  The  66th  section  of  the  Act  of  1868  prohibited 
the  keeping  open  of  taverns  and  the  sale  or  giving  of 
spirituous  liquor  during  the  hours  of  polling  to  any  per- 
son within  the  limits  of  the  municipality.  By  the  earlier 
Act  of  1871,  relating  to  the  trial  of  controverted  elections, 
corrupt  practices  were  defined  to  be  bribery,  undue  in- 
fluence, and  illegal  and  prohibited  acts  in  reference  to 
elections  or  any  of  such  offences.  Under  that  Act  the 
Brockville  election  trial  {aiite  p.  139)  took  place,  and  the 
Court  of  Queen's  Bench  construed  the  law  so  that  the 
word  "corruptly"  was  held  to  govern  the  whole  section. 
In  the  original  Ontario  Act,  treating  at  meetings  was  a 
corrupt  practice  when  done  "  with  intent  to  promote  the 
election"  of  a  candidate.  That  phrase  governed  the  whole 
section;  but  the  Legislature  had  omitted  that  phrase  from 
the  new  Act  (36  Vie,  c.  2,  s.  2)  with  the  design  of 
getting  rid  of  the  question  of  "  intent  "  altogether. 
The  manifest  policy  of  the  law  was  to  stop  the  giving  or 
selling  of  liquors  on  the  polling  day,  whether  the  intent 
were  innocent  or  not.  He  referred  to  the  Interpretation 
Act,  31  Vic,  cap.  1,  sec.  8,  sub-sec.  39,  to  show  that  all 
statutes  were  to  be  construed  in  a  fair,  large  and  liberal 
manner,  so  as  to  ensure  the  attainment  of  the  object  of 
the  Act.  The  object  of  the  provision  in  the  Election  Act 
was  to  prevent  the  giving  or  selling  of  liquor.  Two  per- 
sons must  be  concerned  in  any  such  transaction  or  viola- 
tion of  the  law,  and  so  the  person  who  received  the  liquor 
was  as  much  a  violator  of  the  law  as  he  who  gave  it. 
Rex  V.  Pitt,  3  Burr.  1335  ;  and  Rex  v.  Vaughan,  4 
Burr.  2501.  It  had  been  argued  that  while  it  was  an 
offence  to  receive  a  bribe  it  was  none  to  give  one ;  but 
Lord  Mansfield  said  that  what  it  was  a  crime  to  take,  it 
was  a  crime  to  give ;  the  two  things  are  reciprocal.  It 
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was  clear  that  if  Mr.  Macdoneli  had  given  the  liquor  he 
would  have  violated  the  section,  and  it  would  be  an 
anomaly  to  say  that  in  receiving  it  he  was  not  also  guilty 
of  a  violation  of  the  law.  In  the  Cornwall  case  (Dom.)  {a) 
the  Chancellor  had  held  that  the  old  canon  of  a  distinc- 
tion of  construction  between  penal  and  civil  statutes  did 
not  now  exist.  Mr.  Macdoneli,  as  agent  of  the  respondent, 
had  been  guilty  of  an  act  in  direct  opposition  to  the 
spirit  and  intent  of  the  law,  and  if  it  were  not  so  held  it 
would  open  the  door  to  an  easy  evasion  of  the  provision  of 
the  statute  against  corrupt  practices.  It  might  be  said  that 
an  election  should  not  be  lightly  set  aside,  but  a  Judge 
had  declared  that  if  only  two  shillings  and  sixpence  had 
been  spent  in  bribery,  he  would  have  no  choice  but  to 
avoid  the  election  (Blackhuru  case,  1  O'M.  and  H.  202) ;  and 
in  the  36  Vic,  cap.  2.,  sec.  3,  no  distinction  was  made 
between  giving  liquor  and  giving  money. 

Mr.  Boiiltbee  contended  that  the  intention  of  the  amended 
election  law  was  to  close  taverns  and  stores,  and  prevent 
the  proprietors  carrying  liquor  to  barns  or  other  places 
and  selling  it  there,  and  thus  avoid  being  hned  The 
object  of  the  present  law  was  to  secure  purity  of  election. 
Judging  from  the  evidence,  it  appeared  that  the  intention 
of  the  Legislature  had  been  carried  out  in  this  instance, 
and  it  would  be  a  most  unfortunate  thing  if,  after  an  elec- 
tion had  been  conducted  as  this  had  been,  it  should  be  set 
aside  because  of  a  trifling  act,  such  as  was  made  the 
ground  of  avoiding  it.  He  contende<l  there  must  be 
an  "  intent "  in  the  giving  of  liquor,  and  that  the 
simple  giving  or  selling  of  a  glass  of  liquor  on  polling  day 
would  not  avoid  the  election.  He  thought  the  clause 
was  put  in  the  Act  without  considering  the  full  effect  it 
would  have,  and  that  the  Court  would  construe  it  ditfer- 
ently  from  what  the  petitioner  contended. 

Draper,  C.  J.,  A. — The  only  charge  in  the  petition  which 
w^as  entered  into  at  the  trial  was  that  the  respondent  was 
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personally  and  by  his  agents,  before,  during  and  after  the 
election,  guilty  of  corrupt  practices,  as  defined  by  the  Con- 
troverted Elections  Act  of  1871  and  the  Elections  Act  of 
1873,  whereby  the  said  election  had  become  void.  Mr. 
Bethune  opened  the  case  very  briefly,  stating  that  it  was 
impossible  for  him  to  explain  what  particular  facts  he 
expected  to  prove  by  the  different  witnesses  he  should 
call.  They  all,  or  nearly  all,  belonged  to  the  opposite 
party,  and  it  would  hav^e  been  useless  to  apply  to  them 
for  information.  He  could  only  say  that  he  hoped  to 
prove  that  there  were  corrupt  practices,  as  defined  by  the 
statute,  and  that  they  were  committed  by  or  under  the 
authority  of  the  respondent  or  by  his  agents,  for  whose 
acts,  in  these  respects,  he  was  answerable ;  that  he  fully 
expected  that  he  should  prove  that  the  respondent  was 
put  forward  as  a  candidate  by  the  Liberal-Conservative 
Association  in  the  City  of  Toronto,  on  the  understanding 
that  he  was  to  be  put  to  no  expense,  and  that  he  placed 
himself  in  their  hands,  thereby  constituting  all  its 
members  who  took  part  in  the  election  as  his  agents,  and 
in  support  of  this  assertion  he  read  a  part  of  the  respond- 
ent's deposition.  The  trial  lasted  part  of  two  days, 
during  which  fifty -five  witnesses  were  examined.  I 
adjourned  rather  earlier  than  I  had  intended,  as  there  was 
one  witness,  whose  probable  importance  to  the  petitioner 
had  only  become  apparent  by  the  testimony  given  during 
the  first  day;  and  I  thought  it  better,  understandinsf  that 
no  witnesses  would  be  called  for  the  defence,  that  the 
testimony  in  support  of  the  petition  should  be  completed 
before  Mr.  Bethune  summed  up. 

At  the  close  of  this  witness's  examination,  Mr.  Bethune 
admitted  that  the  charge  of  bribery  was  altogether  unsus- 
tained,  and  that  he  must  rest  the  case  upon  the  allegation 
of  treating.  Three  cases  of  treating  during  the  election  had 
been  proved.  Two  of  them  he  would  not  press,  as  the  fact 
that  the  parties  who  gave  the  liquor  were  agents  of  the 
respondent  was  not  established  ;  but  he  contended  that  the 
case  of  Mr.  John  A.  Macdonell  was  dififerent.  There  was  no 
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possibility  of  doubting  that  he  was  agent  o£  the  respond- 
ent. He  himself  admitted  that  he  received  and  drank 
some  liquor  during  the  polling  hours ;  and  Mr.  Bethune  con- 
tended that  the  original  Ontario  Act,  32  Vic,  cap.  21,  sec. 
61,  which  made  treating  with  intent  to  promote  the  election 
of  a  candidate  illegal,  having  been  altered  by  omitting  the 
words  "  with  intent  to  promote  the  election  of  a  candidate," 
it  showed  that  the  offence  no  longer  consisted  in  the  intent 
but  in  the  act.  He  then  argued  that  the  person  who 
drank  liquor  given  him  was  as  much  an  offender  against 
the  66th  sec.  of  32  Vic,  cap.  21,  as  he  who  gave  it;  and, 
therefore,  as  Mr.  Macdonell  had  accepted  and  drank 
within  the  limits  of  the  municipality  some  spirituous  or 
fermented  liquor  during  the  time  when  the  poll  was  open, 
and  was  an  agent  of  the  respondent,  that  act  was  sufficient 
to  avoid  the  election.  The  point  on  which  the  petitioner's 
case  was  finally  rested  was  not  raised  or  brought  under 
my  notice  until  the  last  witness  called  to  support  the 
petition  had  been  examined.  Not  one  instance  of  bribery 
had  been — I  will  not  say  established  ;  but  there  was  no 
evidence  given  upon  which  there  was  even  a  jww/ia  facie, 
case  of  bribery.  Tlie  evidence  also  did  not  connect  the 
sitting  member  personally  with  any  act  which  could 
sustain  the  charge  of  corrupt  practices,  so  far  as  bribery 
is  concerned.  But  several  witnesses  were  examined  to 
prove  either  treating  or  a  breach  of  the  66th  section  of 
the  32  Vic,  cap.  21,  which  requires  that  every  hotel,  tavern 
or  shop  in  which  spirituous  or  fermented  liquors  or  drinks 
are  ordinarily  sold,  shall  be  closed  during  the  day  ap- 
pointed for  polling  in  the  wards  of  municipalities  in  which 
the  polls  are  held,  and  prohibits  selling  or  giving  to  any 
person  within  the  limits  of  such  municipality,  during  the 
said  period,  any  spirituous  or  fermented  liquors,  under  a 
penalty  of  $100  in  every  such  case.  There  was  evidence 
which  was  in  my  judgment  sufficient  to  prove  at  least 
two  cases  in  which  this  clause  of  the  Act  was  violated. 
But  in  no  such  case  was  there  any  evidence  connecting 
the  offenders  with  the  successful  candidate  or  any  of  his 
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agents  ;  and  for  this  reason  the  petitioner's  counsel  gave 
them  up. 

There  remained  one  case,  however,  in  which  there 
was  no  such  defect.  Mr.  Macdonell  was  examined,  and 
unequivocally  admitted  himself  to  be  an  agent  of  the 
respondent  for  the  purposes  of  his  election.  He  gave  in 
evidence  that  he  was  at  No.  1  division,  St.  Patrick's  Ward, 
during  the  polling.  There  was  a  man  at  the  polling  booth 
on  Simcoe  Street,  upon  the  street,  who  had  a  bottle  of 
liquor,  and  who  seemed  to  be  a  little  intoxicated.  Mr. 
Macdonell  did  not  know  his  name,  and  has  not  seen  him 
since,  nor  has  he  any  idea  who  he  was.  The  day  was  cold, 
the  man  was  very  pressing,  and  Mr.  Macdonell  took  some 
whiskey  from  him.  It  was  during  the  hours  of  polling. 
It  was  contended  that  this  avoided  the  election;  that 
there  was  a  clear  violation  of  the  statute;  that  liquor 
could  not  be  given  or  sold  unless  there  was  a  purchaser 
or  a  receiver ;  and  as  by  the  act  of  receiving  the  giver 
was  enabled  to  commit  the  offence,  the  receiver  became  a 
particeps  criminis.  Reference  was  made  to  the  definition 
of  corrupt  practices,  in  the  34  Vic,  cap.  3,  sec.  3,  and 
to  the  repeal  of  that  definition  by  36  Vic,  cap.  2,  sec.  1, 
and  the  substitution  of  another  definition  in  lieu  thereof, 
which  latter  definition  makes  any  violation  of  the  66th 
section  during  the  hours  of  polling  a  corrupt  practice. 
This  change  in  the  law  does  not,  however,  aflfect  the 
question  I  am  called  upon  to  decide.  It  leaves  the 
point  untouched  whether  the  words  "  No  spirituous 
liquors  or  fermented  liquors  or  drinks  shall  be  sold 
or  given "  make  the  purchaser  or  recipient  in  effect  a 
seller  or  giver,  and  as  such  subject  to  a  penalty  of  $100 
in  every  such  case,  for  "  sell "  or  "  give  "  are  the  only 
words  in  the  Act  which  can  be  made  applicable.  It  might 
have  been  argued  on  the  part  of  the  respondent  with  as 
much  show  of  reason,  that  the  earlier  part  of  the  section 
shows  that  the  Legislature  had  in  view  a  stringent  pre- 
ventative to  the  dangers  of  having  taverns  and  other 
places  where  liquors  are  usually  sold  kept  open  during 
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the  polling  day,  by  requiriiig  such  places  to  be  kept  shut, 
and  by  forbidding  the  sale  of  such  liquors.  In  the  68th 
section  the  contracting  to  vote  for  money  and  the  receiv- 
ing of  money  on  account  of  having  voted  or  refrained 
from  voting,  are  treated  and  subjected  to  a  penalty  as 
distinct  offences,  though  in  the  preceding  section  the 
giving  or  lending  money,  or  agreeing  to  do  so,  to  influence 
a  voter,  is  subjected  to  the  same  penalty.  The  Legis- 
lature in  that  instance  evidently  did  not  consider  that  by 
punishing  the  lender  or  giver  of  money,  they  had  also 
provided  for  the  punishment  of  him  who  borrowed  or 
received.  Upon  the  construction  contended  for  by  the 
petitioner's  counsel,  in  making  the  66th  section  consist 
of  two  separate  parts,  the  first  relating  to  the  closing  of 
hotels,  &c.,  and  the  latter  of  a  general  character,  it  appears 
to  me  that  if  any  person  in  his  private  way  give  a  glass 
of  wine  or  beer  to  a  friend  who  happened  to  call  upon 
him  during  polling  hours,  he  would  himself  be  subject  to 
the  penalty  of  SI 00,  and  his  friend  would  be  similarly 
liable.  I  have  not  now  to  deal  with  the  former  of  these 
propositions,  l)ut  the  latter  is  inv()lved  on  the  present 
occasion.  I  cannot  adopt  a  conclusion  which  appears  to 
me  unwarranted  by  the  plain  meaning  of  the  words  of  the 
Act,  lor  hold  that  where  the  Legislature  provides  for  the 
punishment  of  one  particular  class,  which  they  distinctly 
define,  they  intended  to  include  another  to  which  they 
make  no  reference  unless  inferentially,  and  when,  by  the 
67th  and  68th  clauses  of  the  Act,  they  show  that  they 
considered  that  by  providing  for  the  punishment  of  the 
giver  of  a  bribe  they  had  not  provided  for  the  punishment 
of  the  receiver  of  it.  For  these  reasons  I  feel  compelled 
to  hold  that  the  petition  is  not  proved  ;  that  the  re- 
spondent.^ Robert  Bell,  was  duly  elected  and  returned  ; 
and  shall  certify  accordingly  to  the  Speaker.  I  shall  also 
report  to  the  Speaker  that  no  corrupt  practice  has  been 
proved  to  have  been  committed  at  the  said  election ;  and 
that  there  is  no  reason  to  believe  that  corrupt  practices 
have  extensively  prevailed  at  the  said  election.  Costs  to 
follow  the  event.    (9  Jrmrnfd  LegU.  Assem.,  1875-6,  p.  20.) 


1875.] 


WELLAND. 


]87 


WELLAND  (2). 
Before  Mr.  Justice  Gwynne. 

Welland,  17th,  18th  and  28th  May,  1875. 

William  Buchner,  Petitioner,  v.  James  G.  Currie, 

Bespondent. 

Principles  guiding  a  Judge  in  deciding  Election  Cases — Intimidation  oj 
Government  Servants  —  Corrupt  Treating  —  Evidence  as  to  offer  of 
Bribes  —  Delegates  to  a  Convention,  not  Agents  —  Agency  and  Suh- 
Agency  —  Corrupt  Practice  by  a  tavern-keeper  as  a  Sub- Agent  — 
si  Vic. ,  c.  21,  ss.  61  and  66  ;  36  Vic. ,  c.  2,  s.  2. 

Before  subjecting  a  candidate  to  the  penalty  of  disqualification,  the  Judge 
should  feel  well  assured,  beyond  all  possibility  of  mistake,  that  the 
offence  charged  is  established.  If  there  is  an  honest  conflict  of  testi- 
mony as  to  the  offence  charged,  or  if  acts  or  language  are  reason- 
ably susceptible  of  two  interpretations,  one  innocent  and  the  other 
culpable,  the  Judge  is  to  take  care  that  he  does  not  adopt  the  culpable 
interpretation  unless,  after  the  most  careful  consideration,  he  is  con- 
vinced that  in  view  of  all  the  circumstances  it  is  the  only  one  which  the 
evidence  warrants  his  adopting  as  the  true  one. 

The  responaent  was  charged  with  intimidating  Government  servants, 
during  his  speech  at  the  nomination  of  candidates,  by  threatening  to 
procure  the  removal  of  all  Government  servants  who  should  not  vote 
for  him,  or  who  should  vote  against  him.  The  evidence  showed  that, 
though  in  the  heat  of  debate,  and  when  irritated  by  one  U.,  he  used 
strong  language,  there  was  no  foundation  for  the  corrupt  charge  ;  and 
as  it  should  not  have  been  made,  the  costs  in  respect  of  the  same  were 
given  to  the  respondent  against  the  petitioner. 

About  an  hour  after  a  meeting  of  a  few  friends  of  the  respondent  at  a 
tavern,  one  of  their  number  was  sent  some  distance  to  buy  oysters  for 
their  own  refreshment,  of  which  the  parties  and  others  partook.  The 
following  day  a  friend  of  the  respondent  treated  at  a  tavern,  and  not 
having  change,  the  respondent  gave  him  25  cents  to  pay  for  the  treat. 

Held  not  to  be'corrupt  treating,  nor  a  violation  of  36  Vic,  c.  2,  s.  2. 

Where  the  evidence  as  to  the  offer  of  bribes  was  contradictory,  and  the 
parties  making  charges  of  bribery  appeared  to  have  borne  indifferent 
characters  : 

Held,  that  the  offer  of  bribes  was  not  satisfactorily  established. 

The  delegates  to  a  political  convention  assembled  for  the  purpose  of 
selecting  a  candidate,  who  never  had  intercourse  with  the  candidate 
selected,  and  who  never  canvassed  in  his  behalf,  cannot  be  considered 
as  agents  for  such  candidate. 

The  respondent  gave  to  one  H.  some  canvassing  books,  with  directions  to 
put  them  into  good  hands  to  be  selected  by  him  for  canvassing,  H. 
gave  one  of  the  books  to  B.,  a  tavern-keeper,  and  B.  canvassed  for  the 
respondent.  B.  was  found  guilty  of  a  corrupt  practice  in  keeping  that 
part  of  his  tavern  wherein  liquors  were  kept  in  store,  so  open  that 
persons  could  and  did  enter  the  store-room  and  drink  spirituous  liquors 
there  during  polling  hours  on  the  day  of  election. 

Held,  that  H.  was  specially  authorized  by  the  respondent  to  appoint 
sub-agents,  and  had  under  such  autliority  appointed  B.  as  a  sub  agent, 
and  that  the  corrupt  practices  committed  by  B.  as  such  sub-agent  of 
the  respondent  avoided  the  election. 
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The  respondent  was  ordered  to  pay  the  costs  of  the  petition  and  trial, 
except  the  costs  of  certain  issues  found  in  favor  of  respondent,  part  of 
which  costs  were  to  be  paid  by  petitioner  to  the  respondent ;  and  as  to 
part,  each  party  was  ordered  to  bear  his  own. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  James  A.  Miller  and  Mr.  Peter  McCarthy  for  peti- 
tioner. 

Mr.  Arthur  S.  Hardy,  and  the  Respondent  in  person,  for 
the  respondent. 

The  evidence  in  support  of  the  charges  against  the  re- 
spondent and  his  agents  is  set  forth  in  the  judgment. 

GwYNNE,  J. — At  the  close  of  the  evidence  taken  in  this 
matter,  the  counsel  for  the  petitioner  rested  his  case  upon 
five  points  upon  which  the  respondent  should  be  unseated. 
(1)  Upon  the  ground  of  intimidation  by  himself  personally 
in  his  speech  at  the  nomination,  as  to  Government  servants 
on  the  Welland  Canal;  (2)  upon  the  ground  of  treating, 
commencing  at  tlie  oyster  supper  at  Whiteman's ;  (3) 
upon  the  ground  of  bribes  offered,  as  is  alleged,  to  Harper, 
William  Brown,  and  one  Archer,  by  one  Hellems,  who,  as 
is  contended,  was  an  agent  of  the  respondent ;  (4)  upon 
the  ground  of  undue  influence  alleged  to  have  been  exer- 
cised by  one  Hagar,  who,  as  is  contended,  was  an  agent  of 
the  respondent,  and  as  such  threatened  one  Samuel  Fraser 
that  he  would  lose  his  employment  as  bricfge-tender  at 
the  canal  unless  he  should  vote  for  the  respondent ;  and 
(5)  for  corrupt  practices  committed  in  violation  of  sees.  61 
and  66  of  32  Vic,  cap.  21,  by  one  Luther  Boardman,  who, 
as  is  asserted,  was  an  agent  of  the  respondent,  and  for 
whose  act  the  respondent  is  to  be  held  responsible. 

Before  subjecting  a  candidate  to  the  penalty  imposed  by 
sub-sec.  2  of  sec.  3  of  36  Vic,  cap.  2,  I  should  feel  well 
assured,  beyond  all  possibility  of  a  mistake,  that  the 
offence  charged,  which  is  attended  with  such  consequences, 
is  established.  If  there  be  what  appears  to  be  an  honest 
conflict  of  testimony  as  to  the  existence  of  these  matters 
which  constitute  the  offence  charged,  or  if  these  matters 
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consist  of  acts  or  language  which  are  reasonably  suscep- 
tible of  two  interpretations,  one  innocent  and  the  other 
culpable,  a  very  grave  responsibility  is  imposed  upon  the 
Judge  to  take  care  that  he  shall  not  adopt  the  culpable 
interpretation  unless,  after  the  most  careful  considera- 
tion he  is  able  to  give  to  the  matter  in  hand,  his  mind  is 
convinced  that,  in  view  of  all  the  circumstances,  it  is  the 
only  one  which  the  evidence  warrants  his  adopting  as  the 
true  one. 

Now,  as  to  the  first  of  the  above  charges,  namely, 
intimidation  in  the  respondent's  speech  at  the  nomina- 
tion, it  is  to  be  observed  that  it  is  difficult  to  believe 
that  it  could  have  entered  into  the  mind  of  any  man 
of  ordinary  intelligence — not  to  say  of  a  gentleman  of 
the  legal  profession  and  of  considerable  experience  in 
public  life — at  the  nomination,  in  the  presence  as  well  of 
his  opponent  and  of  his  friends,  as  in  the  presence  of  his 
own  friends,  to  threaten  that  he  would  procure  the  removal 
of  all  the  Government  servants  at  the  canal  who  should 
not  vote  for  him  or  who  should  vote  against  him ;  and  it 
seems  quite  incredible  that  if  such  a  threat  had  been 
made  in  such  a  presence,  that  the  utterer  should  not  have 
been  instantly  called  to  account  flagrante  delicto.  But 
there  is  abundance  of  evidence  by  reason  of  which  I  have 
no  difficulty  in  arriving  at  the  conclusion  that,  although 
in  the  heat  of  debate,  and  under  the  irritation  caused 
perhaps  by  the  manner  in  which  the  respondent  was  in- 
terrupted by  the  witness  Upper,  he  may  have  made  use 
of  some  language  which  had  better  have  been  left  unused, 
there  is  no  foundation  for  the  corrupt  charge,  namely,  of 
intimidation,  which  has  been  made  against  him  ;  and  I  am 
of  opinion  that  this  charge  should  not  have  been  made, 
and  I  shall  therefore  direct  that  so  much  of  the  costs  of 
the  petition  and  trial  as  relates  to  this  charge  shall  be 
paid  by  the  petitioner  to  the  respondent. 

As  to  the  second  charge,  involved  in  what  is  contended 
to  be  corrupt  treating,  by  reason  of  the  oyster  supper  at 
Whiteman's  tavern,  and  of  the  treating  which  took  place 
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at  the  same  tavern  on  the  following  day,  I  am  of  opinion 
upon  the  evidence,  and  so  find  as  a  matter  of  fact,  that  the 
meeting  which  had  been  held  at  Whiteman's  about  an  hour 
before  the  oyster  supper  was  a  meeting  of  a  few  friends  of 
the  respondent,  and  that  after  having  transacted  what 
business  they  may  have  had  in  hand,  and  about  three- 
quarters  of  an  hour  to  an  hour  after  the  close  of  the  meet- 
ing, they  for  their  own  refreshment  procured  one  of  their 
number  to  go  to  Port  Colborne,  some  little  distance  off,  to 
buy  some  oysters,  which  having  been  procured,  were  at  their 
own  expense,  or  at  the  expense  of  some  of  them,  served 
up  at  Whiteman's  tavern  ;  and  although  one  or  perhaps 
two  persons  who  had  formerly  been  and  were  still  believed 
to  be  friends  of  the  respondent,  and  to  be  then  present  as 
such,  but  who  in  this  election  afterwards  proved  not  to  be 
his  friends,  partook  of  those  oysters  at  the  expense  of  the 
others  who  supplied  them,  I  can  see  nothing  which  can  in 
tliis  supper  be  properly  construed  to  be  corrupt  treating, 
and  it  was  not  contended  to  be  a  violation  of  the  2nd  sec. 
of  36  Vic.  cap.  2.  The  complaint  as  to  what  took  place 
on  the  following  day  consists  in  this :  that  Dr.  Haney, 
who  was  going  al;)Out  with  the  respondent,  visiting  a  few 
of  the  latter 's  friends,  did,  as  he  swore  is  his  constant 
practice  when  meeting  his  friends,  treat  some  of  them  at 
the  tavern,  and  that  one  Gagner,  a  friend  of  the  respond- 
ent, did  in  the  respondent's  presence  treat  a  friend  of  his 
own,  and  not  having  any  small  change  about  him,  did 
receive  from  the  respondent  25  cents  to  pay  for  the  treat. 
Now,  whether  or  not  these  acts  or  any  of  them  were  done 
with  the  corrupt  intent  of  influencing  the  election,  is  a 
question  of  fact  to  be  determined  according  to  the  circum- 
stances disclosed  in  the  evidence.  The  language  of  Mr. 
Justice  Blackburn  in  the  Bewclley  case  (1  O'M.  and  H.  20) 
is  the  most  appropriate  upon  this  point,  and  I  hesitate  not 
to  adopt  it  in  leading  me  to  my  decision  upon  this  point 
of  the  case.  He  says :  "  In  considering  what  is  corrupt 
treating  and  what  is  not,  we  must  look  broadly  at  the 
common  sense  of  the  thing.    There  is  an  old  legal  maxim 
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Inter  cvpices  juris  summa  injuria.  To  go  by  the  strict  letter 
of*  the  law  often  would  produce  very  grave  w^rong.  If  I 
was  to  say  that  an  election  was  void  upon  a  single  case  of 
that  sort,  we  should  be  going  to  the  apices  juris,  and  the 
result  would  be  summa  injuria;  therefore,  the  inquiry 
must  be  as  to  the  extent  and  amount  of  such  cases."  To 
hold  such  an  amount  of  treating  as  is  relied  upon  in  this 
case,  and  given  under  the  circumstances  appearing  in  the 
evidence,  to  be  corruptly  given  with  the  intent  of  influenc- 
ing the  election,  would  be  well  calculated,  as  it  appears  to 
me,  to  bring  a  most  wholesome  law  into  contempt.  I 
must  therefore  hold  that  this  charge  is  not  established. 

As  to  the  charge  involved  in  the  third  of  the  above 
heads  of  complaint :  Harper,  w^hose  story  has  in  it  some 
particulars  which  appear  to  be  improbable,  and  who  by 
his  own  account  is  not  a  person  of  the  most  incorrupt 
integrity,  is  flatly  contradicted  by  Hellems,  the  person 
whom  he  accuses  of  oflering  to  him  the  bribe  which  he 
says  was  oflered  to  him ;  Brown  is  contradicted  not  only 
by  Hellems  but  also  by  another  witness ;  and  Archer  is 
contradicted  by  Hellems  and  also  by  three  or  four  other 
witnesses.  In  view  of  these  contradictions,  and  of  the  in- 
different characters  which  appear  to  be  borne  by  the 
persons  making  these  charges,  I  cannot  arrive  at  any 
other  conclusion  than  that  it  is  not  established  to  my 
satisfaction  that  the  bribes  which  these  witnesses  allege 
to  have  been  offered  to  them  respectively  by  Hellems 
were  in  fact  ever  oflered  to  them ;  so  that  it  becomes  un- 
necessary to  inquire  how  far  the  fact  of  Hellems  having 
been  upon  one  or  two  occasions,  or  perhaps  oftener, 
specially  requested  by  the  respondent  to  attend  at  public 
meetings  of  the  electors  for  him  and  in  his  stead,  and 
to  address  the  meetings  on  his  behalf,  w^ould  constitute  him 
an  agent  for  all  those  acts  done  to  promote  the  respondent's 
election,  and  would  render  the  respondent  responsible. 

As  to  the  fourth  charge,  Samuel  Eraser  and  his  wife, 
who  make  the  charge,  are  contradicted  by  Hagar,  the 
person  against  whom  it  is  made.    There  is  no  evidence 
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whatever  that  \Hagar|^ever  canvassed  a  single  vote,  unless 
it  be  that  he  canvassed  Fraser,  who  makes  the  charge 
against  him,  and  he  himself  denies  that  he  canvassed  him 
or  any  one  else.  He  appears  to  have  been  one  of  the 
Reform  delegates  sent  to  the  convention  which  put 
forward  the  respondent  as  the  candidate  of  the  Reform 
party.  He  does  not  appear  to  have  been  spoken  to  by 
jjthe  respondent,  or  to  have  been  directly  or  indirectly 
requested  to  act  in  any  particular  for  him.  A  canvassing 
book  containing  the  names  of  the  voters  in  the  town  of 
Welland  appears  to  have  got  into  liis  possession,  but  how 
it  did  get  into  his  possession  does  not  appear,  and  he 
distinctly  swore  that  he  never  made  any  use  of  it.  Now, 
although  the  respondent  was  put  forward  by  the  Reform 
Association  as  the  candidate  of  the  party,  and  although  he 
accepted  the  nomination,  and  although  a  candidate  put 
forward  by  a  political  association  may  so  deal  with  the 
members  of  the  Association,  and  may  so  place  himself  in 
\  their  hands  with  the  view  of  availing  himself  of  the 
i  benefits  of  their  organization,  and  of  the  influence  of  the 
individual  members  of  the  Association,  as  to  make  them 
his  agents,  for  whose  acts  he  should  be  responsible,  still  it 
appears  to  me  that  it  would  l)e  going  altogether  too  far 
to  hold  that  every  delegate  to  a  convention  assembled  for 
the  purpose  merely  of  selecting  a  candidate,  although  he 
never  had  any  intercourse  directly  or  indirectly  with  the 
candidate,  and  although  he  does  not  appear  to  have  acted 
in  any  instance  or  canvassed  on  his  behalf,  unless  in  the 
sole  particular  case  which  is  charged  and  relied  upon  in 
avoiding  the  election,  is  an  agent  of  the  candidate,  so  as 
to  make  him  responsible  for  the  act  complained  of.  If  it 
could  be  so  held,  it  would  make  a  delegate  opposed  to  the 
nomination  of  the  candidate  selected  by  the  majority,  able 
to  defeat  his  election  by  a  single  case  of  bribery  com- 
mitted for  the  express  purpose  of  invalidating  the  election. 
In  short,  in  such  case  the  acceptance  of  the  nomination 
by  the  candidate  selected  by  the  majority  would  have  the 
effect  of  constituting  every  member  of  the  convention. 
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whether  a  supporter  or  opposed  to  the  nomination,  of 
the  candidate  selected,  his  agent,  for  whose  acts  the  can- 
didate would  be  responsible.  Such  a  result  would  be 
repugnant  to  the  plainest  principles  of  justice.  I  cannot, 
therefore,  upon  the  evidence  in  this  case,  arrive  at  the 
conclusion  that  Hagar  was  an  agent  of  the  respondent, 
for  whose  acts  he  should  be  held  responsible  to  the  avoid- 
ance of  the  election,  even  though  it  should  be  true  that 
Hagar  did  commit  the  offence  of  which  Fraser  and  his  wife 
accuse  him,  as  to  which  I  do  not,  for  this  reason,  think  it 
necessary  to  express  an  opinion. 

There  remains  to  be  considered  the  fifth  ground  of 
complaint,  for  the  consideration  of  which  I  reserved  my 
judgment.  That  Luther  Boardman  has  been  guilty  of 
corrupt  practices,  and  has  thereby  exposed  himself  not 
only  to  the  penalty  imposed  by  sec.  66  of  32  Vic, 
cap.  2,  but  also  to  the  disqualifications  enacted  by  sec. 
49  of  34  Vic,  cap.  3,  there  can  be  no  doubt.  Upon 
the  facts  disclosed  in  evidence,  and  notwithstanding  his 
own  statement  to  the  effect  that  he  cautioned  people 
against  going  into  the  open  store-room  in  rear  of  his 
shop  and  tavern,  where  the  liquors  to  supply  the  tavern 
were  kept,  I  can  come  to  no  other  conclusion  than  that 
he,  being  a  tavern-keeper,  did,  at  the  very  spot  where 
the  poll  in  the  township  of  Crowland  was  being  taken, 
and  during  the  polling  hours,  keep  that  part  of  his  tavern 
wherein  his  liquors  were  kept  in  store  so  open  that  ail 
persons  attending  the  poll  for  the  purpose  of  voting  could 
and  did,  at  their  free  will  and  pleasure,  enter  the  room 
and  drink  spirituous  liquors  there  kept,  and  I  have  no 
difficulty  in  determining  that  this  store-room  was  kept 
accessible  in  the  manner  in  which  it  was,  in  order  that  the 
persons  attending  the  poll  might  so  enter  it  and  supply 
themselves  with  drink  at  their  pleasure.  If  such  conduct 
as  is  here  brought  home  to  Boardman  were  not  pronounced 
to  be  a  plain  violation  of  sec.  66  of  32  Vic,  cap.  21,  that 
section  would  be  a  dead  letter.  But  it  is  not  only  as  in 
violation  of  sec  66  that  the  conduct  of  Boardman  is 
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culpable.  It  was  in  every  way  calculated  to  influence  and 
corrupt  that  class  of  loose  and  undecided  electors  who 
hang  around  polling  places,  withholding  their  votes,  un- 
decided until  the  last  moment  how  they  shall  vote  or 
whether  or  not  they  will  vote  at  all,  and  who,  knowing 
that  this  place  was  open,  where  their  appetites  for  intoxi- 
cating drinks  could  be  gratified  during  the  entire  day, 
could  readily  be  induced,  when  their  senses  might  be 
steeped  in  inebriety,  to  vote  for  the  candidate  known  to 
be  the  friend  of  their  liberal  entertainer. 

The  only  question  which  remains  is  whether  or  not  the 
respondent  is  to  be  affected  by,  or  whether  he  can  claim 
exemption  from  responsibility  for  Boardman's  corrupt 
conduct — Avhether,  in  fact,  Boardman  is  or  is  not  to  be 
reo-arded  as  an  agent  of  the  respondent  so  as  to  make  the 
latter  responsible  for  the  acts  of  the  former. 

The  law  of  agency  as  applied  to  election  petitions  has 
been  expressed  by  different  learned  judges  to  be  quite 
different  from  that  applied  to  the  common  relation  of 
principal  and  agent.  "  A  candidate,"  as  is  said  by  Grove, 
J.,  in  the  Tawiitoii  case,  80  L.  T.  N.  S.,  127,  "may  be,  and 
I  would  add  that,  unless  the  wholesome  Act  passed  for 
the  purpose  of  preventing  corrupt  practices  at  elections  be 
wholly  frustrated,  he  must  be  responsible  for  the  acts  of 
one  acting  on  his  behalf,  though  the  acts  are  beyond  the 
scope  of  the  authority  given,  or  indeed  in  violation  of  the 
most  express  injunctions." 

So  far  as  regards  the  present  question,  to  establish 
agency  in  Boardman  for  which  the  respondent  would  be 
responsible,  he  must  be  proved  to  have,  by  himself  or  by 
an  authorized  agent,  employed  Boardman  to  act  on  his 
behalf,  or  he  must  have  to  some  extent,  either  through 
himself  or  by  the  act  of  an  authorized  agent,  put  himself 
in  Boardman's  hands,  or  have  made  common  cause  with 
him,  or  have  put  faith  in  him,  or  have  availed  him- 
self of  his  services  in  doing  what  is  currently  done  by  a 
committee-man  or  canvasser  for  promoting  the  election,  or 
have  been  aware  that  he  was  so  acting  for  him  without 
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repudiation.  In  the  Bewdley  cme  (1  O'M.  &  H.  18), 
Blackburn,  J.,  has  held  that  an  agent  made  the  candidate 
responsible  for  the  acts  o£  a  sub-agent  as  well  as  the  agent, 
even  though  .the  candidate  did  not  know  and  was  not 
brought  into  personal  contact  with  the  sub-agent. 

I  proceed  now  to  consider  the  evidence  upon  which  the 
question  in  this  case  turns. 

It  appears  that  a  convention  of  an  association  called 
the  Reform  Association,  was  called  for  the  purpose  of 
nominating  a  candidate  in  the  Reform  interest.  To  the 
convention  each  municipality  in  the  electoral  division 
elected  eight  delegates,  which  eight  delegates  were  in  the 
habit  of  acting  (with  one  of  their  number  as  chairman) 
as  local  branches  or  committees  of  the  Reform  Association 
in  their  respective  municipalities.  The  convention  of 
delegates  so  constituted  nominated  the  respondent  as  the 
candidate  to  stand  in  the  Reform  interest.  The  respondent 
had  been  put  forward  in  like  manner  upon  former  occa- 
sions. 

Mr.  Price,  Reeve  of  Welland,  himself  a  member  of  the 
convention,  says  that  the  committees  of  the  Reform  As- 
sociation always  acted  for  the  Reform  candidate ;  that  it 
had  always  been  understood  that  they  were  to  act  for  the 
Reform  candidate;  that  Mr.  Currie,  the  present  respondent, 
had  stood  for  the  county  in  former  elections,  and  that 
witness  never  knew  him  to  repudiate  those  committees, 
which  have  always  acted  for  the  candidate,  although  he 
says  that  Mr.  Currie  never  attended  the  committee  meet- 
ings. In  former  elections  a  central  committee  of  the 
Reform  Association  used  to  meet,  but  none  met  at  this 
election ;  but  he  was  not  aware  of  any  reason  why  there 
was  no  meeting  of  a  central  committee  on  this  election. 
The  custom  had  been  on  former  occasions  for  the  members 
of  the  committees  of  the  Reform  Association  to  act  as  com- 
mittees for  Mr.  Currie  to  promote  his  election,  and  re- 
ports were  made  from  the  local  committees  to  the  Central 
Reform  Committee.  ^ 
14 
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John  Henderson,  Reeve  of  Crowland,  a  most  respectable 
witness,  who  gave  his  testimony  in  a  most  candid 
manner,  and  who  impressed  me  with  the  belief  that  he 
did  not  wish  any  corrupt  practices  to  be  adopted  by  any 
one  in  promotion  of  the  respondent's  election,  says  that  he 
was  chairman  of  the  committee  of  the  Reform  Association 
for  the  township  of  Crowland.  The  committee,  consisting 
of  eiofht,  includino'  himself,  were  elected  as  deles^ates  to 
the  convention  which  nominated  Mr.  Currie,  and  he  was 
a  warm  supporter  of  Mr.  Currie  on  former  elections. 
Upon  this  election  he  was  an  active  canvasser,  and  worked 
for  Mr.  Currie,  and  that  was  well  known.  Mr.  Currie 
wrote  to  him  appointing  a  meeting  of  electors  to  be  held 
for  the  township  of  Crowland,  and  requesting  him  to  get 
his  friends  to  turn  out  and  attend  the  meeting.  Mr. 
Currie  himself  came  to  the  meeting,  which  was  held  in  the 
Town  Hall ;  but  before  the  meeting  at  Boardman's  tavern, 
where  he  was  staying,  he  gave  to  witness  10  or  12  can- 
vassing books,  with  the  names  of  all  voters  printed  in 
each,  made  up  by  Mr.  Currie  himself  from  printed  voters' 
lists,  which  he  cut  into  slips  and  pasted  in  books.  These 
books,  Henderson  says,  were  given  to  him  by  Mr.  Currie 
to  put  "  into  good  hands  to  be  selected  by  him  for 
canvassing."  He  does  not  know  that  Mr.  Currie  knew 
that  he  was  chairman,  but  he  knew  that  he  (Henderson) 
had  canvassed  before  for  him.  These  books  Henderson 
distributed  among  the  other  members  of  the  Reform  Com- 
mittee of  the  township,  and  one  he  gave  to  Boardman, 
not,  however,  a  member  of  the  committee.  The  intention 
was  that  all  were  to  report  the  progress  of  their  work  to 
the  central  committee  of  the  Reform  Association  on  nomi- 
nation day ;  but  the  business  at  the  nomination  was  so 
protracted  that  the  central  committee  did  not  meet. 
When  Mr.  Currie  gave  the  books  to  Henderson,  he  said 
they  contained  the  voters'  lists,  and  "  we  were  to  see  how 
the  parties  would  go."  Boardman  was  the  only  canvasser 
in  the  school  section  where  he  lived.  On  the  Saturday 
before  the  polling  day  there  was  a  meeting  of  the  com- 
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mittee  o£  eight  and  a  few  otlier,s  at  Boardman's.  Board- 
man  himself  was  there,  and  he,  as  well  as  others,  made  a 
return  of  the  result  of  his  canvass,  and  stated  that  there 
would  be  a  large  majority  for  Mr.  Currie  in  his  section. 
He  made  a  return  showing  a  good  majority.  At  this 
meeting  arrangements  were  made  as  to  bringing  up  voters 
to  the  poll  early  on  the  Monday,  and  on  the  Sunday, 
Henderson  gave  Mr.  Currie  a  general  return  of  the  result 
of  the  canvass  of  the  township.  Boardman,  as  Mr. 
Henderson  says,  was  expected  to  work  like  any  other 
Keformer.  Boardman  did  not  say  he  would  attend  to 
bringing  up  voters,  but  he  saw  Henderson  on  the  Saturday 
before  polling  day,  and  told  him  that  all  was  right.  Mr. 
Currie  himself  says  that  although  he  appointed  no  com- 
mittee specially  to  act  for  him,  he  did  ask  some  of  his 
friends  to  work  for  him.  He  says  that  he  sent  the  can- 
vassing books  in  parcels  to  his  friends  in  the  different 
municipalities.  He  knew  that  Henderson  was  working 
for  him,  and  in  that  capacity  he  gave  him  the  books,  not 
as  chairman  of  any  committee.  He  thought  the  books 
would  be  of  service  to  his  friends,  and  he  gave  them  to 
Henderson  at  Boardman's  to  enable  them  to  advance  the 
canvass  for  him,  and  to  let  them  see  who  the  voters  were. 
He  left  the  election,  he  says,  to  his  friends,  and  Henderson 
had  been  a  friend  of  his  for  three  years.  He  appointed 
no  scrutineer  but  at  four  polling  places  ;  the  rest  were 
appointed  by  the  local  committees  in  the  respective  muni- 
cipalities. The  committee  of  which  John  Henderson  was 
chairman  appointed  James  Henderson,  John's  brother, 
scrutineer  for  the  poll  in  the  township  of  Crowland,  held 
where  Boardman  resided,  and  on  the  Sunday  before  the  poll- 
ing day  John  informed  the  respondent  of  his  appointment, 
and  he  approved  of  it.  The  respondent  says  that  he  him- 
self despatched  the  posters  for  meetings  by  mail  or  parcel 
post,  and  Boardman  says  that  the  posters  for  the  meeting 
at  Crowland  came  to  his  address.  Boardman,  in  the  course 
of  his  canvass,  ascertained  that  a  Mr.  Brough,  although  a 
friend  of  Mr.  Currie's,  was  cross  about  some  slight,  and  he 
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advised  Mr.  Currie  that  it  would  be  advisable  for  him  to 
go  and  see  him.  He  says  that  the  book  which  he  had  was 
handed  to  him  for  the  purpose  of  his  canvassing  the 
school  section  in  which  he  lived  in  Mr.  Currie's  behalf, 
and  although  he  did  not,  as  he  says,  go  through  the 
section,  he  canvassed  all  persons  who  came  to  the  tavern 
and  shop,  and  made,  as  we  have  seen,  a  return  to  Mr. 
'Henderson  of  the  result. 

Under  this  evidence  it  seems  clear  beyond  a  doubt  that 
John  Henderson  was  the  agent  of  the  respondent,  and  one 
specially  authorized  to  appoint  other  agents  under  him  to 
canvass  and  act  in  the  respondent's  interest.  It  appears 
that  he  did  appoint  Boardman  as  such  sub-agent,  and, 
upon  the  whole,  I  am  compelled  to  say  that  upon  this 
evidence  I  can  arrive  at  no  other  conclusion  than  that 
such  a  degree  of  assistance  was  rendered  by  Boardman 
in  virtue  of  the  selection  made  of  him  as  a  trustworthy 
person,  to  whom  the  interests  of  the  respondent  were  con- 
fided by  John  Henderson  in  virtue  of  the  power  in  that 
behalf  vested  in  him  by  the  respondent,  that  the  re- 
spondent must  abide  the  consequences  and  be  responsible 
for  the  malpractices  of  Boardman,  although  such  mal- 
practices were  committed  without  his  actual  knowledge 
or  consent.  The  8rd  section  of  36  Vic,  cap.  2,  in  that 
respect  is  very  explicit  and  very  peremptory.  My  painful 
duty,  in  accordance  with  the  view  I  feel  compelled  to  take 
of  the  evidence,  is  therefore  to  declare  the  election  of  the 
respondent  to  have  been  and  to  be  null  and  void,  by 
reason  of  corrupt  practices  committed  by  Luther  Board - 
man,  an  agent  of  the  respondent,  in  the  promotion  of  his 
election,  but  which  corrupt  practices  were  committed  by 
the  said  Luther  Boardman  without  the  actual  knowledge 
or  consent  of  the  respondent. 

I  do  further  order  that  the  respondent  do  pay  to  the 
petitioner  the  costs  of  the  said  petition  and  trial,  except 
so  much  of  said  costs  as  may  relate  to  the  second,  third, 
and  fourth  heads  of  complaint  above  in  this  my  judg- 
ment enumerated,  as  to  which  several  heads  of  complaint 
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I  do  order  that  each  party  do  bear  and  pay  his  own  costs, 
and  except  also  so  much  of  the  said  costs  as  relate  to  the 
first  head  of  complaint  herein  above  enumerated,  the  costs 
of  which  I  do  order  that  the  petitioner  do  pay  to  the 
respondent. 

With  his  certificate  to  the  Speaker  of  the  result  of  the 
trial,  the  learned  Judge  reported  that  Luther  Boardman 
was  proved  to  have  been  guilty  of  corrupt  practices,  in 
this,  that  being  a  tavern-keeper  and  as  such  authorized  to 
sell  spirituous  and  fermented  liquors,  he  the  said  Luther 
Boardman  did,  in  violation  of  the  provision  of  the  statute 
in  that  behalf,  keep  open  his  said  tavern  during  the  hours 
of  polling  on  the  day  of  the  election;  and  that  he,  being 
an  agent  of  the  said  James  George  Currie,  did  give,  furnish 
and  supply,  at  a  meeting  of  electors  assembled  for  the  pur- 
pose of  voting  at  one  of  the  polling  places  at  which  votes 
were  polled  in  the  township  of  Crowland,  at  the  said 
election,  spirituous  and  fermented  liquors  during  the  hours 
in  which  the  poll  was  being  taken  at  the  said  polling 
place,  to  all  such  persons,  electors  and  others,  as  were 
desirous  of  partaking  of  such  spirituous  and  fermented 
liquors,  and  many  of  whom  did  partake  thereof. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  5.) 


RUSSELL. 
Before  Chancellor  Spragge. 

L'Orig-nal,  3rd  and  Jfth  June,  1875. 

Robert  Ogilvie  et  al,  Petitio7iers,  v.  Adam  Jacob  Baker, 

Respondent. 

Corrupt  practices  hy  Agent — Admission  of  Counsel — Keeping  tavern  open 
and  treating  on  Polling  Day. 

One  F, ,  a  tavern-keeper,  was  given  $5  by  the  respondent,  and  requested  to 
appoint  a  scrutineer  to  act  for  the  respondent  at  the  poll  on  polling 
day.  F.  kept  his  tavern  open  on  polling  day,  and  various  persons 
treated  there  during  polling  hours.  Counsel  for  the  respondent,  after 
the  evidence  of  the  above  facts  had  been  given,  admitted  that  F.  was  an 
agent  of  the  respondent,  and  that  his  acts  were  sufficient  to  avoid  the 
election. 
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Held,  that  although  the  Court  did  not  adjudicate  that  the  respondent,  by- 
giving  the  S5  and  requesting  F.  to  appoint  a  scrutineer,  had  constituted 
him  an  agent  for  all  purposes,  it  was  the  practice  of  the  Court  to  take 
the  admission  of  counsel  in  place  of  proof  of  agency,  and  therefore 
the  admission  of  counsel  as  to  F.'s  agency  was  sufficient. 

Held  further,  that  F. ,  as  such  agent,  had  been  guilty  of  a  corrupt  prac- 
tice in  keeping  his  tavern  open  on  polling  day,  and  that  such  corrupt 
practice  avoided  the  election. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  J.  K.  Kerr  for  petitioner. 

Mr.  John  O'Connor,  Q.C.,  for  respondent. 

The  evidence  of  the  corrupt  practices  on  which  the 
election  was  avoided  was  as  follows  : 

Michael  Fouhert :  I  keep  a  tavern.  Mr.  Baker  was  at 
my  place  on  the  Sunday  before  the  election.  He  gave  me 
authority  to  appoint  an  agent  for  him,  and  gave  me  $5  on 
the  Sunday  and  told  me  it  was  to  pay  him.  I  sent  for 
Antoine  Lamotte  and  asked  him  if  he  would  act  as  agent 
at  the  poll  for  Mr.  Baker,  and  that  I  would  see  that  it  was 
all  right.  The  polling  place  was  about  three  or  four  acres 
from  my  tavern.  I  don't  recollect  Baker  being  at  my 
place  during  the  polling  day.  I  was  back  and  forward 
during  the  day.  I  think  Kelly  treated,  Robillard  treated, 
and  I  think  Toilferd  treated  during  the  day.  I  don't 
remember  anybody  else.  I  don't  remember  whether  I 
treated  or  not,  but  I  may  have  done  so. 

Michael  McArclle  :  Was  at  St.  Joseph's  Village  on  poll- 
ing day.  Was  at  Foubert's  in  the  morning ;  was  treated 
there  ;  this  was  between  9  and  10  o'clock.  There  were 
several  treats.  Foubert  was  there  ;  do  not  know  that 
he  treated  ;  seven  or  eight  persons  there. 

Mr.  O'Connor  stated  that  the  facts  brought  out  in  the 
evidence  of  Michael  Foubert,  who  he  admitted  was  an 
agent  of  the  respondent,  were  sufficient  to  avoid  the  elec- 
tion, and  he  offered  to  do  so  ;  the  respondent  to  be  called 
to  explain  the  personal  charges. 

Mr.  Kerr  accepted  this  proposition. 
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The  respondent  was  then  called,  and  after  denying  the 
charges  of  personal  bribery  adduced  in  evidence  against 
him,  stated  as  to  treating :  "  My  general  habit  as  to  treat- 
ing is  '  rather  free.'  I  seldom  have  entered  a  tavern  and 
left  without  treating.  The  custom  of  the  country  is  to 
treat  freely  at  taverns,  and  I  followed  out  my  usual 
custom." 

Spragge,  C,  said  that  the  evidence  had  established  cor- 
rupt practices  by  an  agent,  but  that  no  personal  charges 
against  the  respondent  were  proven.  He  had  no  reason  to 
believe  that  bribery  or  corrupt  practices  had  extensively 
prevailed  throughout  the  constituency.  With  regard  to  the 
agency  of  the  man  Foubert,  he  held  that  he  had  acted  in 
gross  violation  of  the  law.  He  did  not  adjudicate  that  the 
respondent,  having  left  $5  with  Foubert  to  engage  a 
scrutineer  for  the  polling  day,  had  constituted  him  an 
agent  for  all  purposes,  but  simply  as  an  agent  for  that 
particular  purpose  ;  but  as  it  was  the  practice  of  the  Court 
to  take  the  admissions  of  counsel  in  proof  of  agency,  he 
felt  warranted  in  taking  the  admission  now  made  by  the 
respondent's  counsel.  Foubert  being  guilty  of  the  corrupt 
practice  of  keeping  his  house  open  on  polling  day  was 
sufficient  to  void  the  election. 

The  practice  on  former  occasions  was  to  manage  the 
elections  through  the  agency  of  third  persons,  and  many 
instances  were  on  record  of  very  corrupt  practices  by 
agents.  It  was  to  meet  this  end  that  the  law  was  made 
as  stringent  as  it  is,  because  it  was  manifest  that  unless 
the  candidates  themselves  were  held  responsible  for  the 
acts  of  their  agents,  there  would  be  very  corrupt  practices 
in  the  elections.  He  thought  the  law  was  a  very  necessary 
one  to  meet  that  evil. 

As  to  the  treating  in  this  case,  he  did  not  think  that  it 
had  been  brought  home  to  the  respondent  within  the 
meaning  of  the  law.  He  might  say  that  a  practice  more 
demoralizing  than  the  system  of  treating  in  vogue  could 
scarcely  exist.    It  was  a  pity,  he  thought,  that  public 
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sentiment  runs  the  way  it  does.  A  man  goes  into  a 
tavern,  and  it  seems  to  be  expected  of  him  as  a  matter 
of  course  that  he  should  give  ardent  spirits  to  whatever 
persons  were  there  present,  and  unless  he  does  so  he  is 
considered  of  a  mean  and  niggardly  disposition.  The  con- 
sequence was  the  very  widespread  evil  of  intemperance. 
There  was  not  a  case  which  came  before  him  in  which 
this  evil  had  not  forced  itself  upon  his  attention,  and  it 
was  one  which  prevailed  in  all  parts  of  the  country  alike. 

He  thought  the  personal  charges  had  been  explained, 
and  to  his  mind  satisfactorily  explained,  in  an  ingenuous 
and  honest  manner.  Mr.  Kerr  had  said  very  properly 
that  they  could  not  be  pressed  upon  him  after  the  evidence 
of  the  respondent.  He  could  not  have  found  in  the  face  of 
the  denial  that  these  personal  charges  were  established. 
He  did  not  say  that  the  denial  of  the  respondent  alone 
would  have  relieved  the  Court  from  the  necessity  of 
adjudicating  on  the  personal  charges,  but  at  least  as  much 
weight  was  due  to  the  respondent's  evidence  of  the  denial 
of  the  charges  as  to  the  evidence  against  him,  and  it  was 
to  himself  satisfactory  that  Mr.  Baker  had  purged  himself 
so  thoroughly  from  the  personal  charges  that  had  been 
made  against  him.  These  personal  charges  the  Court  did 
not  give  effect  to  except  on  clear  and  satisfactory  evidence, 
and  certainly  in  this  case  such  evidence  had  not  been 
adduced.  Therefore,  it  only  remained  to  certify  to  the 
Speaker  that  the  election  was  void.  With  regard  to  costs, 
they  would  follow  the  event. 

With  his  certificate  to  the  Speaker  of  the  result  of  the 
trial,  the  learned  Judge  reported  that  Michael  Foubert 
was  proved  to  have  been  guilty  of  corrupt  practice  at  the 
said  election. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  6.) 
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CORNWALL. 
Before  Chancellor  Spragge. 

Cornwall,  8th  June,  1875. 

John  Good  all  Snetzinger,  Petitioner,  v.  Alexander 
Fraser  McIntyre,  Respondent. 

Bribery  by  an  Agent — Admission  of  Counsel. 

A  voter  who  had  been  frequently  fined  for  drunkenness  was  canvassed  by 
C.  to  vote  for  the  respondent,  and  was  asked  by  him  "  how  much  of 
that  money  "  (paid  in  fines)  "  he  would  take  back  and  leave  town  until 
the  election  was  over." 

Counsel  for  the  respondent  admitted  that  C.  was  an  agent  of  the  respond- 
ent, and  that  the  evidence  was  sufficient  to  avoid  the  election. 

Held,  that  the  election  was  void  on  account  of  corrupt  practices  by  an 
agent  of  the  respondent. 

The  petition  contained  the  usual  charges  o£  corrupt 
practices. 

Mr.  B.  A.  Harrison,  Q.C.,  Mr.  D.  B.  Maclennan,  and  Mr. 
Chisholm,  for  petitioner. 

Mr.  J.  K.  Kerr,  a^nd  the  Besfondent  in  person,  for 
respondent. 

The  evidence  given  at  the  trial  was  as  follows  : 
Michael  Loo :  I  am  an  elector  of  the  district,  and  voted 
at  the  late  election.  I  was  asked  to  vote  for  Mclntyre 
by  Robert  Conroy  the  evening  before  the  polling  day. 
That  was  the  first  time  he  saw  me  about  my  vote.  There 
was  another  man  present  at  the  time.  He  saw  me  in  my 
own  house.  I  believe  Dr.  Allen  occupies  the  position  of 
Police  Magistrate,  and  I  know  him.  I  had  been  fined 
several  times  by  him.  I  paid  my  fines  before  the  election. 
I  did  not  like  it  at  all.  I  paid  upwards  of  $100  in  fines, 
and  I  suppose  it  was  well  known.  Conroy  and  I  talked 
of  it  that  night.  I  was  in  bed  when  he  came,  and  not 
feeling  well.  I  told  my  son  to  get  up  and  see  who  was 
there.  I  was  called  to  come  down-stairs,  and  saw  Conroy 
and  another  man  talking  to  my  son.  Conroy  produced  a 
bottle  of  whiskey.  I  refused  to  drink  that  night,  though 
they  told  me  to  take  hold  and  drink  some.    They  urged 
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me  to  drink,  but  I  persisted  in  my  refusal.  My  son  drank. 
He  asked  me  if  I  was  going  to  vote  with  the  Mclntyre 
party.  I  tokl  him  I  could  not  give  an  answer,  as  my  mind 
was  not  made  up.  He  said  I  must  know  how  I  was  going 
to  vote.  I  told  him  I  would  not  know  until  the  morning. 
He  asked  me  what  they  had  done  to  put  me  against  them, 
and  I  spoke  of  the  money  taken  from  me  by  the  fines. 
I  said  that  that  company  had  taken  too  much  money  out 
of  me  for  me  now  to  support  them.  He  replied,  asking  me 
how  much  of  that  money  I  would  take  back  and  leave 
town  until  the  election  was  over.  I  told  him  I  never  left 
my  country  yet  dishonestly,  and  I  would  not  do  so  now. 
He  replied.  Don't  vote  to-morrow  without  coming  to  see 
me,  and  then  bid  me  cfood  nifyht  and  went  off.  I  am  some  • 
times  too  fond  of  whiskey.  Conroy  is  a  hotel-keeper  in 
this  town.  I  was  lined  for  drinking  whiskey.  He  did 
not  say  whether  he  had  money  to  pay  my  fines.  I  did 
not  leave  town,  nor  did  I  see  him  before  I  voted.  That 
was  the  only  time  he  was  with  me. 

Cross-examined :  No  money  was  paid  to  me  by  Conroy 
or  by  any  one  else.  I  took  it  that  Conroy  promised  to 
return  me  some  of  the  fines  on  condition  of  my  leaving 
town.  I  do  not  belong  to  any  particular  place.  I  lived 
about  twenty  years  in  the  States.  I  have  lived  here  since 
March  a  year  ago,  and  have  since  that  time  been  fined  to 
the  extent  of  upwards  of  SI 00.  I  have  been  drunk 
without  being  fined.  I  take  it  whenever  I  can  get  it 
handily. 

Mr.  Kerr  admitted  that  Conroy  was  an  agent  of  the 
respondent,  and  stated  that  he  considered  this  evidence 
sufficient  to  void  the  election,  and  that  the  respondent 
would  agree  to  have  the  election  declared  void. 

Mr.  Harrison  agreed  to  this. 

Spragge,  C. — The  election  will  be  declared  void  on 
account  of  corrupt  practices  by  an  agent,  but  not  by  the 
candidate,  nor  by  any  one  with  his  knowledge  and  con- 
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sent,  I  shall  report  that  corrupt  practices  were  not  proved 
before  me  to  have  extensively  prevailed  in  the  election. 

With  his  certificate  to  the  Speaker  of  the  result  of  the 
trial,  the  learned  Judge  reported  that  Robert  Conroy  was 
proved  to  have  been  guilty  of  corrupt  practices  at  the  said 
election. 

(9  Journal  Legis.  Assera.,  1875-6,  p.  6.) 
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Before  Chancellor  Spragge. 

MoRRiSBUKG,  14th,  15th  and  16th  June,  1875. 

Simon  S.  Cook,  Petitioner,  v.  Andrew  Broder,  Respondent. 

Meeting  of  Electors — Treating  at — Bribery — Evidence  of  corrupt  offer — 
Treating  on  Nomination  Day  a  corrupt  pixictice — Treating  Act,  7 
Wm.  HI.,  c.  4;  32  Vic,  c.  21,  s.  61 ;  36  Vic,  c  2,  s.  2. 

The  respondent,  who  was  a  member  of  a  temperance  organization, 
held  an  election  meeting  in  a  locality  within  the  electoral  division,  and 
about  an  hour  after  the  meeting  had  dispersed,  went  to  a  tavern  where  | 
he  met  about  10  or  15  persons  in  the  bar-room,  to  whom  he  made  the  5 
remark,  ' '  Boys,  will  you  have  something  ?' '  Nothing  was  then  taken ; 
but  one  E.,  a  supporter  of  the  respondent,  said  he  M^ould  treat,  and 
he  did  treat  the  persons  present,  and  the  respondent  gave  him  the 
money  to  pay  for  the  treat. 

Held,  1.  That  as  the  meeting  for  promoting  the  election  had  dispersed  an 
hour  before  the  respondent  went  to  the  tavern,  this  was  not  a  meeting 
of  electors. 

2.  That  the  treating  not  having  been  done  with  a  corrupt  intent,  was 
not  an  offence  under  32  Vic,  c.  21,  s.  61,  as  amended  by  36  Vic,  c.  2, 
s.  2,  nor  at  common  law. 

Qucere,  Whether  the  Treating  Act,  7  William  III. ,  c.  4,  is  in  force  in 
this  Province. 

The  respondent  had  in  1873  compromised  with  his  creditors  for  50  cents 
in  the  $1,  and  then  promised  to  pay  all  his  creditors  in  full.  About 
the  time  of  the  election  he  paid  one  S.,  who  had  at  the  two  previous 
elections  supported  the  opposing  candidate,  a  portion  of  the  promised 
amount. 

Held,  under  the  circumstances,  the  payment  was  not  bribery. 

Where  one  party  affirmed  and  the  other  party  denied  a  corrupt  offer 

between  them  as  to  voting  for  the  respondent. 
Held,  that  the  offer  was  not  sufficiently  proved. 

One  F,,  an  agent  of  the  respondent,  on  the  day  of  the  nomination  of  can- 
didates to  contest  the  election,  and  while  the  speaking  was  going  on, 
treated  a  large  number  of  persons  at  a  tavern  across  the  street  from  the 
place  of  the  nomination,  for  which  he  paid  $7  or  |8. 

Hekl  a  corrupt  practice  by  an  agent  of  the  respondent,  which  avoided  the 
election. 
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The  petition  set  forth  the  usual  charges  of  corrupt 
practices. 

Mr.  Bethune  for  petitioner. 

Mr.  Alfred  Boidtbee  and  Mr.  J.  B.  Read  for  respondent. 

The  evidence  affecting  the  election,  referred  to  in 
the  judgment,  was  as  follows  : 

Andrew  Broder,  Respondent :  I  have  been  a  member  of 
temperance  associations  off  and  on  for  many  years.  I  am 
a  to^al  ab^^ainer.  In  January  last  I  was  a  member  of 
the  Independent  Order  of  Good  Templars,  whose  pledge 
is  not  to  touch,  taste,  or  handle  intoxicating  liquors,  beer, 
wine,  or  cider.  It  may  be  part  of  the  obligation  not  to 
buy  or  sell,  but  I  don't  know.  I  did  not  treat  during  the 
canvass.  We  had  a  meeting  in  the  Agricultural  Hall 
called  by  hand  bill ;  I  made  a  speech.  After  the  meeting 
I  went  to  Dixon's,  and  remained  there  an  hour.  I  don't 
recollect  seeing  Genesee  Empey  at  Dixon's  hotel.  I  did 
not  treat  then.  I  went  from  Dixon's  to  Powell's.  The 
bar-room  was  tilled  ;  perhaps  10  or  15  were  there.  I  spoke 
to  Powell,  who  was  a  friend  of  mine,  and  then  I  made  the 
remark:  "Boys,  will  you  have  somethings"  or,  "Hadn't 
you  better  take  something  ?"  This  was  in  the  bar-room.  I 
was  nearly  as  far  from  the  bar  as  I  could  get.  The  room 
was  small.  After  I  said  this  there  was  nothing  set  up. 
Genesee  Empey  spoke  to  me,  and  asked  me  if  the  law 
allowed  me  to  treat — something  to  that  effect.  I  said,  I 
think,  that  I  did  not  believe  the  law  hindered  it.  He  said, 
"  I'll  do  it,"  and  I  handed  Genesee  Empey  there  and  then 
the  money  to  pay  for  it.  I  handed  him  the  money  in  the 
bar,  opposite  the  door  of  the  sitting-room.  I  did  not 
attempt  to  conceal  my  giving  him  the  money.  I  gave 
him  a  S4  bill;  he  gave  me  back  the  change  afterwards;  $1 
was  spent.  I  think  Genesee  Empey  was  a  supporter  of 
mine.  He  did  not  accompany  me  there;  I  came  with 
Mr.  Armstrong.  This  is  the  only  time  I  treated  during 
the  election. 
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John  Suffel:  I  live  in  Mountain,  and  am  a  farmer.  I  was 
at  one  time  a  creditor  of  Andrew  Broder  ;  it  was  for  six 
tubs  of  butter.  It  was  between  $75  and  $100.  I  signed 
the  composition  deed  for  50  cents  in  the  $1.  This  was  in 
1873.  I  got  part  in  cash  and  part  by  note ;  the  note  was 
paid  in  1873.  I  signed  the  composition  deed  in  May,  1873. 
I  received  $10  from  A.  Broder  some  time  in  December,  a 
short  time  before  Christmas.  He  paid  it  to  me  voluntarily 
in  his  own  store  ;  he  said  he  was  going  to  pay  every  man 
in  full,  dollar  for  dollar.  He  took  a  memorandum  of  it. 
He  took  me  behind  the  counter,  and  said  he  wanted  to 
give  me  a  little  on  the  old  score.  He  was  talking  about 
holding  meetings  in  Williamsburg  at  this  time.  He  did 
not  ask  me  to  support  him.  I  had  not  always  voted  on 
that  side.  I  had  supported  Cook  in  the  election  of  July, 
1867,  and  that  of  1871  as  well.  I  did  not  tell  Broder  that 
I  was  going  to  support  him  ;  I  never  mentioned  it  to  him. 
We  had  not  been  talking  of  the  payment  in  full.  I  am 
John  SufFel  the  younger.  He  owed  my  father  something 
and  paid  him  ;  so  my  father  says,  but  I  do  not  know  this 
of  my  own  knowledge.  The  half  of  my  debt  was  $35  or 
$50  ;  there  would  be  $20  due  me  still  after  the  $10.  This 
was  before  Christmas.  He  spoke  to  me  yesterday,  and 
said  he  was  not  going  to  deny  it.    I  voted  for  Broder. 

The  respondent  was  also  examined  on  this  charge,  and 
gave  explanations  of  the  payment  to  Suffel  and  others  as 
set  out  in  the  judgment,  and  added  :  "  These  payments 
were  made  on  the  understanding  that  I  was  to  pay  my  lia- 
bilities and  settle  in  full.  These  were  all  amounts  beyond 
the  composition." 

Abraham  JBockus :  I  live  in  Morrisburg,  and  am  a  joiner 
by  trade.  I  am  a  voter.  Previous  to  the  election  I  had  a 
conversation  with  Dr.  Hickey  ;  my  brother-in-law,  Milan 
Daley,  was  in  the  house  at  the  time.  Hickey  asked  me  if 
I  had  promised  my  vote  to  any  one ;  I  said,  No.  He  then 
spoke  favorably  of  Mr.  Andrew  Broder,  and  asked  me  if 
I  would  support  him,  saying  that  if  I  did  they  would  give 
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me  a  good  summer's  work.  He  did  not  say  where  the 
work  would  be.    The  conversation  was  out  of  doors. 

Charles  E.  Hickcy,  M.D. :  I  am  a  medical  practitioner 
here.  (His  agency  was  admitted  by  Mr.  Boultbee  for  the 
respondent).  I  know  Bockus ;  I  canvassed  him  for  Broder 
a  few  days  before  the  election ;  I  asked  him  how  he  was 
going  to  vote,  and  said  that  I  would  take  it  as  a  favor  if 
he  would  vote  for  Broder.  He  took  exception  to  Cook's 
course  in  Parliament,  and  I  took  advantage  of  this,  and 
urged  him  as  strongly  as  I  could.  He  said  he  did  not  know 
A.  Broder,  and  I  told  him  he  was  to  be  here  shortly  and 
he  could  hear  him.  He  gave  me  to  understand  that  if  he 
was  engaged  at  work  on  that  day  he  would  not  vote.  He 
had  been  working  for  me  on  a  job  at  one  of  the  houses 
belonging  to  the  Rose  estate  ;  but  neither  he  nor  I  re- 
ferred to  this.  I  swear  that  not  one  word  of  any  kind 
was  said  about  the  future  work  ;  he  or  some  one  for  him 
must  have  invented  the  story. 

Alexander  Farlinger :  I  am  a  member  of  the  Conser- 
vative Association  of  Dundas,  and  President  of  the 
Morrisburg  Branch.  I  treated  on  nomination  day  after 
standing  a  couple  of  hours,  feeling  very  cold  and  tired. 
George  Casselman  asked  me  to  go.  Some  one  was  then 
speaking.  We  went  to  the  bar-room,  which  was  full ;  it 
was  as  far  as  across  the  street  from  the  nomination  place  ; 
about  40  or  oO  feet  separated.  I  was  asked  by  Casselman 
to  go  and  get  something  to  drink.  Some  one  said:  ''This 
is  Farlinger,  who  ought  to  be  Reeve,  and  this  ought  to  be 
his  treat."  I  did  not  drink,  because  all  the  good  whiskey 
was  drunk  before  I  got  a  chance.  I  think  I  paid  between 
seven  or  eight  dollars  for  the  treat.  I  don't  know  the 
landlord  by  name.  He  probably  counted  the  drinks.  I 
paid  him  just  what  he  asked.  Speaking  was  still  going 
on  when  I  got  out.  The  Returning  Officer  had  gone  be- 
fore I  went  to  the  hotel,  and  I  don't  think  he  returned. 

The  evidence  as  to  agency  showed  that  the  witness 
attended  meetings  at  William  Broder's  (who  was  respond- 
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ent's  election  agent)  to  promote  the  election,  and  is  suffi- 
ciently set  out  in  the  judgment. 

Upon  the  opening  of  the  Court  on  the  next  morning, 
the  following  judgment  was  given : 

Spragge,  C. — The  first  point  in  Mr.  Bethune's  argu- 
ment was  the  treating  at  Dixon's  Corners.  This  treat, 
although  not  direct  by  respondent,  but  through  the 
instrumentality  of  Empey,  was  in  substance  a  treat  by 
the  respondent.  This  treating  was  impeached  as  a  corrupt 
act  on  three  grounds  :  1st,  As  against  the  statutes  of 
1868  and  1873;  2nd,  As  against  the  Treating  Act,  7 
William  III.,  c.  4 ;  and  3rd,  As  an  offence  at  common  law. 

In  the  first  place,  was  this  a  meeting  of  the  electors 
assembled  for  the  purpose  of  promoting  the  election  ?  [The 
learned  Judge  reviewed  the  facts  of  the  case,  showing  that 
the  meeting  had  dispersed  one  hour  before  the  respondent 
went  to  the  hotel.]  There  was  no  adjournment  of  the 
meeting ;  no  preconcerted  arrangement  of  meeting  at  the 
hotel,  but  an  accidental  meeting  of  a  few  persons.  He 
held  it  was  not  therefore  a  meeting  of  the  electors.  In 
the  second  place,  assuming  the  Treating  Act  of  William 
HI.  to  be  in  force  here,  was  this  treating  a  corrupt  act 
per  se He  referred  to  the  authorities  to  show  that 
"treating  in  order  to  be  elected,  or  for  being  elected," 
did  not  apply  to  this  case.  He  doubted  whether  the 
Act  of  William  III.  was  in  force  here  {a),  and  cited  the 
decision  of  Chief  Justice  Hagarty  in  the  GUngarry  case 
{ante  p.  8)  in  support  of  his  opinion.  3rd,  Was  it  corrupt 
treating  at  common  law  At  first  treating  was  con- 
sidered a  species  of  bribery — bribery  by  refreshment — 
and  that  a  corrupt  motive  was  in  the  heart  of  the  giver 
and  the  receiver.  It  is  laid  down  by  Rogers  (11th  Ed., 
p.  366)  that  it  may  be  doubted  whether  treating  was  ever 

{a)  In  the  Lennox  and  Addington  case  (1841),  the  committee  (of  which  Messrs.  W.  H. 
Draper,  T.  C.  Aylwin,  J.  E.  Small,  and  others  were  members)  held  "that  treating  on 
the  part  of  the  sitting  member  w  as  proved,  but  that  it  is  not,  in  the  opinion  of  the  com- 
mittee, a  legal  ground  for  avoiding  the  election  under  the  laws  in  force  in  that  part  of 
this  Province,  heretofore  Upper  Canada." — Patrick's  Election  Precedents,  p.  kk. 
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an  offence  at  common  law.  The  true  consideration  is,, 
was  the  thing  done  corruptly,  i.e.,  with  the  object  of  doing 
what  the  Leoislature  intended  to  forbid  ?  The  Judge 
must  look  broadly  at  the  common  sense  of  the  thing  as  to 
whether  it  was  corrupt  or  not.  He  felt  no  difficulty  in 
negativing  the  idea  of  corrupt  intent ;  and  taking  all  the 
circumstances  into  consideration,  he  did  not  consider  this 
act  of  treating  came  within  the  meaning  of  the  statute. 

The  payment  to  SufFel  must  be  looked  upon  as  a  debt 
of  honor,  it  having  been  promised  when  the  deed  of 
composition  was  made.  SufFel's  character,  appearance, 
and  the  manner  in  which  he  gave  his  evidence,  placed 
him  above  suspicion.  Then  the  large  number  of  other 
cases  in  which  the  respondent  had  carried  out  his  pro- 
mises— notably  to  women — robbed  the  act  of  any  appear- 
ance of  bribery  which  it  might  otherwise  have  worn. 
He  ruled  that  in  this  also  there  was  no  corrupt  intent 

As  to  the  Bockus  case,  he  inclined  to  the  belief  that 
somethino'  was  said  about  buildino^,  but  that  Bockus,  in 
his  anxiety  to  get  work,  fancied  more  than  was  said. 
He  could  not  think  Dr.  Hickey  made  any  such  promise 
as  was  implied. 

The  treating  by  Farlinger  at  the  nomination  he  held 
came  within  the  mischief  of  the  law,  as  it  was  a  treating 
of  the  electors  at  a  meeting  of  the  electors  to  promote  the 
election.  The  large,  extensive  powers  given  by  the  re- 
spondent to  his  brother,  constituted  him  an  agent  in  the 
largest  sense,  giving  him  power  to  appoint  sub-agents;  and 
he  attached  more  weight  to  William  Broder's  connection 
with  Farlinger  as  constituting  him  an  agent,  than  to  the 
latter's  position  in  the  Conservative  Association.  The 
common-sense  view  of  the  evidence  was  that  Farlinger 
was  an  agent. 

In  conclusion,  he  acquitted  the  respondent  of  all  cor- 
rupt acts  by  himself,  or  his  agents  with  his  knowledge. 
He  congratulated  the  respondent  upon  the  manner  in 
which  the  election  had  been  conducted.  There  was  an 
entire  absence  of  evidence  of  corruption;  and  few  persons 
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had  been  subjected  to  so  searching  an  examination  as  the 
respondent  had  been.  He  acquitted  him  and  his  active 
supporters  of  all  corrupt  acts.  Although  he  believed  Mr. 
Farlinger  was  not  actuated  by  any  corrupt  motives  in 
giving  the  treat  at  the  nomination,  still  the  act  was  one 
which  came  within  the  meaning  o£  the  statute  as  a  cor- 
rupt practice,  and  he  could  not  overlook  it.  In  conse- 
quence o£  that  act,  and  that  alone,  he  was  compelled  to 
void  the  election. 

The  learned  Judge  certified  to  the  Speaker  that  the 
election  was  void,  and  reported  that  no  person  was  proved 
to  have  been  guilty  of  corrupt  practices. 

(9  Journal  Legis.  Assein.,  1875-6,  p.  7.) 
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Before  Chancellor  Spragge. 

Belleville,  17th  and  18th  May,  1875. 

Elisha  Wesley,  Petitioner,  v.  Thomas  Wills,  EesponcUnt. 

Payment  of  Election  Expenses  hij  the  Candidate — Corrupt  Practices — Mem- 
ber's Oath— 36  Vic,  c.  2,  ss.  7-12 ;  38  Vic,  c  3,  s.  6. 

The  Act  36  Vic,  c.  2,  ss.  7-12,  requires  all  election  expenses  of  candidates 
shall  be  paid  through  an  election  agent ;  and  the  Act  38  Vic,  c.  3,  s.  6, 
requires  the  member-elect  to  swear"  that  he  had  not  paid  and  will  not 
pay  election  expenses  except  through  an  agent,  and  that  he  ' '  has  not 
been  guilty  of  any  other  corrupt  practice  in  respect  of  the  said  election. " 
Certain  payments  were  made  by  the  respondent  personally,  and  not 
through  an  election  agent. 

Held,  that  such  payments  were  not  corrupt  practices. 

Held,  that  the  words  "other  corrupt  practices"  in  the  member's  oath 
meant  "any  corrupt  practice." 

The  petition  contained  the  usual  allegations  as  to 
corrupt  practices. 

Mr.  Bethune  and  Mr.  Chite  for  petitioner. 

Mr.  Wallhridge,  Q.C.,  and  Mr.  S.  J.  Bull,  for  respondent. 

The  facts  of  the  case  are  set  out  in  the  judgment. 
15 
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Mr.  BetJiune  contended  that  sec.  7  of  the  Act  of  1873, 
36  Vic,  c  2,  absolutely  forbade  any  payment  of  election 
expenses  except  through  an  agent,  and  made  it  a  corrupt 
act.  He  referred  to  the  Cashd  case  (1  O'M.  &  H.  288) 
and  the  Penrijn  case  (Ihid.  131). 

Mr.  Wallhridge,  for  the  respondent,  contended  that  no 
man  could  be  found  guilty  of  a  corrupt  act  unless  the 
statute  expressly  declared  that  the  doing  of  a  certain 
act  should  be  corrupt,  and  the  statute  had  not  so  declared. 
As  to  the  payment  to  the  son,  the  money  had  not  been 
paid,  and  the  money  therefore  remained  the  property  of 
the  father  in  the  hands  of  the  son,  and  was  unappropriated. 
The  other  payment  was  before  the  nomination  of  the 
respondent  as  a  candidate. 

Spragge,  C,  said  that  the  technical  points  raised  by 
the  petitioner  narrowed  themselves  into  two  cases :  first, 
that  a  hall  had  been  hired  by  the  respondent  previous  to 
the  nomination,  which  had  been  used  by  him,  and  that 
he  had  paid  for  it  without  making  the  payment  through 
an  expense  agent ;  and  secondly,  that  the  respondent  had 
given  some  $4  to  his  son,  a  lad  under  age,  in  order  to  take 
him  to  an  adjoining  village  on  business  connected  with 
the  election  subsequent  to  the  nomination.  The  son,  it 
appeared  from  the  evidence,  had  not  appropriated  the 
money  to  that  object,  and  the  agent  of  the  respondent  had 
subsequently  paid  for  the  horse  hire  in  the  manner  re- 
quired by  the  Act.  There  was  an  entire  absence  of  merit 
in  these  oVjjections ;  they  were  technical  in  the  strictest 
sense  of  the  term,  and  should,  considering  the  circum- 
stances, be  met  by  the  most  technical  criticism  of  the  Act 
itself.  The  question  to  be  considered  was  :  Do  these  acts 
constitute  a  corrupt  practice  ?  A  definition  of  corrupt 
practices  had  been  given  in  the  Controverted  Elections 
Act  of  1871,  sec.  3.  This  had  been  repealed  by  the  36 
Vic,  c.  2,  and  under  the  last  mentioned  Act,  corrupt 
practices  were  defined  as  meaning  "  bribery,"  "  treating," 
etc.;  under  s.  46,  "  personation;"  under  s.  61,  "providing 
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entertainment;"  under  s.  64,  "hiring  of  teams;"  and  under 
s.  66,  "  keeping  open  of  public  houses  and  giving  of  liquor 
during  polling  hours."  The  argument  that  the  member's 
oath  prescribed  by  38  Vic,  c.  3,  s.  6,  requiring  the  successful 
candidate,  before  taking  his  seat,  to  swear  that  he  had  not 
made  and  would  not  make  any  payment  in  respect  of  the 
election,  because  it  required  that  he  should  also  swear  that 
he  had  not  been  guilty  of  "  any  other  corrupt  practice  in 
respect  of  the  said  election,"  made  the  payments  mentioned 
corrupt  practices  under  the  statute,  could  not  be  sustained. 
He  thought  that  the  oath  should  read  "any,"  and  that 
the  word  other  "  had  crept  into  the  Act  through  inad- 
vertence. As  to  the  last  item  not  being  in  the  statement 
of  expenses,  he  did  not  consider  that  the  Cashel  case  (1 
O'M.  &  H.  288)  was  an  authority  on  this  point.  There 
the  agent  had  not  been  notified  of  his  appointment,  nor 
was  he  aware  of  it  until  after  the  election.  The  candidate 
had  himself  paid  by  cheque  all  the  expenses  of  the  elec- 
tion, and  some  of  the  sums  given  by  him  having  been 
appropriated  to  corrupt  purposes,  the  respondent  was, 
under  the  decision  of  Baron  Fitzgerald,  made  to  suffer  the 
consequences.  He  did  not  consider  the  objections  were 
sustained,  and  he  would  overrule  them.  As  to  the  election 
itself,  there  had  been  an  entire  failure  of  proof  to  sustain 
the  charges  of  corrupt  practices ;  and  this  election,  and 
another  which  he  had  tried,  would  teach  politicians  that 
notw^ithstanding  the  stringency  of  the  law,  it  is  possible 
to  have  elections  so  pure  and  honest  that  they  will  stand 
the  test  of  the  strictest  inquiry.  The  petitioner  having 
so  entirely  failed,  must  bear  the  consequence  in  the  matter 
of  costs. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  21.) 
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Before  Chancellor  Spragge. 

London,  21st  to  23rd  June,  1875. 

William  Jarman,  Petitioner,  v.  William  R.  Meredith, 
Ilespondent. 

Candidate  treating  during  canvass  without  corrupt  intent — Treating  in  a 
private  house  during  polling  hours — Charity  not  Bribery — Limited 
agency. 

The  treating  of  persons  by  a  candidate  at  a  tavern  during  his  canvass  is 

not  a  treating  of  electors  with  corrupt  motives. 
Where  a  meniber  of  the  respondent's  committee,  on  the  day  of  election, 

invited  some  of  his  friends  to  his  house,  which  was  opposite  the 

polling  booth,  and  gave  them  beer,  &c.,  during  or  soon  after  polling 

hours  : 

Held  not  a  contravention  of  32  Vic  ,  c.  21,  s,  66. 

Where  half  a  cord  of  wood  was  given  to  a  voter  in  poor  circumstances 
during  the  election,  and  the  giver  swore  that  it  was  given  out  of 
charity ;  and 

Where  a  voter  was  bailed  out  of  jail  on  the  day  of  polling  by  a  friend,  but 

according  to  the  evidence  without  reference  to  the  election  : 
Held  not  acts  of  bribery. 

Where  a  political  organization,  after  nominating  their  candidate,  divided 
into  committees  "  to  look  after  voters  in  the  particular  wards  in  which 
they  resided  and  the  respondent  had  not  given  authority  to  any 
meniber  of  such  committees,  nor  to  any  canvasser,  to  canvass  gener- 
ally: 

Held,  that  one  K.,  who  was  a  member  of  the  Committee  for  Ward  No.  2, 
and  who  was  alleged  to  have  committed  an  act  of  bribery  in  Ward 
No.  6,  having  no  authority  to  canvass  in  the  latter  ward,  was  an  agent 
with  limited  authority  to  canvass  in  Ward  No.  2  only,  and  therefore 
the  respondent  could  not  be  made  liable  for  his  alleged  acts. 

K.,  the  agent  referred  to,  while  canvassing  a  voter  in  Ward  No.  6,  gave 
him  money  to  get  beer,  for  which  tlie  voter  paid  a  lesser  sum,  and  as 
the  voter  was  poor,  told  him  to  keep  the  change. 

Held,  under  tlie  circumstances,  not  an  act  of  bribery. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  J.  K.  Kerr  for  petitioner. 

Mr.  Rohinson,  Q.C.,  and  Mr.  H.  Becher,  for  respondent. 

The  judgment  sufficiently  states  the  facts  affecting  the 
cases  disposed  of,  except  the  following  case,  which  was 
mainly  relied  upon  by  the  petitioner. 

Sarcih  Woolston  :  I  remember  the  Meredith-Durand 
election.  My  husband  is  Walter  Woolston;  he  is  a  carpen- 
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ter  by  trade.  He  was  canvassed  on  the  Saturday  evening 
before  the  polling.  I  don't  know  the  gentleman's  name 
who  asked  my  husband's  vote.  I  was  standing  at  the  door 
when  he  was  passing,  and  he  asked  me  if  my  husband  was 
going  to  vote  ;  he  said  he  would  make  it  all  right  with  me 
if  I  would  get  my  husband  to  support  Mr.  Meredith.  I 
said  I  would  do  all  in  my  power.  He  returned  a  couple  of 
times  that  evening,  pretty  late ;  when  he  came  the  second 
time  I  had  not  then  seen  my  husband.  He  went  in  and 
talked  to  my  husband ;  I  also  went  in  and  told  my  hus- 
band to  give  Mr.  Meredith  his  vote,  as  he  had  always  been 
on  that  side.  He  said  he  had  not  determined  how  he 
would  vote.  The  canvasser  told  me  to  send  my  husband 
to  his  house  on  Monday  morning,  and  my  husband  went 
there ;  I  saw  the  two  together.  There  was  an  ofier  of 
money  to  me  by  this  gentleman.  He  took  some  money 
out  of  his  trousers'  pocket,  and  said  he  would  make  it  all 
right  if  I  would  get  my  husband  to  vote  right.  I  got  no 
money  except  some  to  pay  for  some  beer ;  he  gave  me  a 
50c.  piece.  I  got  a  quart  of  beer;  it  cost  ten  cents. 
He  asked  my  husband  if  he  would  not  like  a  glass  of  beer. 
My  husband  took  the  money  and  returned  with  the  beer. 
He  told  my  husband  to  put  the  change  in  his  pocket,  and 
he  did  so.  He  afterwards  gave  my  husband  25  cents  to 
get  another  quart ;  this  was  a  couple  of  hours  afterwards. 
He  told  him  to  put  the  change  over  in  his  pocket.  The 
gentleman  never  "  made  it  all  right  with  me  "  after.  I 
told  my  husband  that  this  gentleman  would  make  it  all 
right  with  me. 

Cross-examined  :  No  sum  was  named  ;  nothing  was  pro- 
mised definitely.  I  never  got  anything  ;  nothing  was 
ever  asked  for. 

Re-examined :  The  person  said  he  "  would  make  it  all 
right,"  and  he  held  the  money  out  in  his  hand. 

Walter  Woolston  :  I  am  the  husband  of  the  last  witness. 
I  was  not  canvassed  for  Mr.  Meredith,  except  that  I  was 
asked  by  one  gentleman  to  vote  for  him,  either  on  the 
Friday  or  Saturday,  in  the  evening.    The  person  who 
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asked  me  is  a  cab-driver  ;  Robert  Keightley  is  his  name  ; 
he  lived  near  where  I  then  resided  ;  he  came  to  my  house 
and  asked  me  ;  we  were  then  in  the  room  off  the  shop- 
When  he  first  asked  me  I  told  him  I  had  not  determined 
how  I  would  go.  He  offered  no  inducement  to  me.  He 
came  several  times  in  the  night.  The  first  time  he  came 
was  after  supper.  I  had  been  at  a  meeting  ;  he  remained 
there  quite  a  while.  We  had  some  beer  ;  I  got  it,  but  he, 
Keightley,  furnished  the  money,  a  50c.  piece.  He  told  me 
to  get  the  beer,  and  I  got  a  quart,  for  which  I  paid  ten  or 
fifteen  cents  ;  we  drank  it  betAveen  us.  We  were  talking 
about  the  election  while  drinking.  He  told  me  to  keep 
the  change,  and  I  kept  it  accordingly.  He  afterwards 
gave  me  some  more  money  to  get  a  further  supply  of 
beer.  I  only  had  to  go  to  the  next  house  for  it ;  we  drank 
that  too.  He  was  there  for  some  time  ;  I  paid  ten  cents 
for  it  the  second  time.  I  remember  there  was  some  change ; 
he  told  me  to  keep  that  too,  and  that  it  would  do  to  get 
me  a  drink  in  the  morning.  He  urged  me  to  vote  for 
Meredith.  He  went  away  about  twelve.  My  wife  asked 
me  to  vote  for  Mr.  Meredith ;  she  said  this  gentleman  was 
going  to  give  her  a  present  if  I  voted  that  way.  He  was 
there  before  I  saw  him  the  first  time.  He  remained  quite 
a  time  the  last  time.  I  accompanied  him  to  the  door  as 
he  was  leaving.  He  said  nothing  to  my  wife  except  good- 
night ;  I  heard  nothing  more.  I  did  not  see  him  offer  my 
wife  money.  She  told  me  if  she  were  me  she  would  vote 
for  Mr.  Meredith.  On  Monday  I  went  to  Keightley 's 
house,  in  the  morning — the  polling  day.  He  said  he  sup- 
posed I  would  vote  all  right;  nothing  further.  We  went 
to  the  polling-place.  We  drove  there  in  a  cab  ;  there  were 
three  others  in  the  hack,  but  they  were  strangers  to  me  ; 
I  imagine  they  were  electors.  I  went  into  the  polling 
booth  and  voted.  I  remained  about  the  polling  place  for 
some  time  and  then  went  home.  I  have  since  received  no 
consideration  for  my  vote.  I  have  seen  Keightley,  and 
think  I  reminded  him  of  the  promise  made.  We  talked 
of  the  election,  and  I  told  him  he  had  said  to  my  wife  he 
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would  make  it  all  right.  He  said  there  was  a  protest 
entered  now. 

Cross-examined  :  This  gentleman  never  held  out  any 
inducement  to  me,  and  I  never  saw  him  talking  to  my 
wife,  and  did  not  see  him  putting  his  hand  in  his  pocket. 
I  remember  his  leaving  the  house  the  last  time.  I  have 
no  recollection  of  seeing  him  put  his  hand  in  his  pocket ; 
all  the  money  I  got  was  what  he  gave  me  for  the  beer. 

Robert  Keightley  :  I  remember  the  Meredith -Durand 
election  ;  I  took  part  in  it.  I  was  on  the  committee  for 
Ward  No.  2.  I  attended  some  of  the  meetings.  I  asked 
some 'voters  to  vote  for  Mr  Meredith.  I  may  have  re- 
ported some  of  them  to  the  committee.  I  took  some 
voters  to  the  poll  on  election  day ;  I  also  took  Mr.  Wool- 
ston.  I  had  asked  him  to  vote  for  Mr.  Meredith  some  few 
nights  before.  I  canvassed  him  in  his  own  place.  I  saw 
his  wife  and  told  her  what  I  wanted  ;  I  asked  her  to  try 
and  get  her  husband  to  vote  for  Mr.  Meredith ;  she  said 
she  would.  I  did  not  say  I  would  make  it  all  right ;  I 
deny  emphatically  that  I  held  out  any  inducement  directly 
or  indirectly.  We  had  something  to  drink  ;  I  think  it 
was  beer.  I  proposed  we  should  have  it,  and  gave  the 
money,  50  cents,  to  get  it ;  the  husband  and  I  drank  it, 
I  taking  but  little  ;  his  wife  may  have  taken  some.  I  do 
not  recollect  beer  being  got  a  second  time  that  night ;  my 
impression  is  there  was  none.  We  were  talking  con- 
siderable about  the  election.  My  object  in  going  there 
was  to  get  his  vote.  When  I  sent  for  the  beer  my  object 
was  to  talk  matters  over  pleasantly  about  the  election.  I 
voted  in  division  four  in  No.  2  Ward,  and  canvassed 
there  principally.  He  voted  in  No.  6  Ward.  A  canvasser 
told  me  he  did  not  know  where  Woolston  lived,  and  that 
led  me  to  go  there.  I  may  have  canvassed  in  No.  3,  but 
I  cannot  recollect,    I  canvassed  wherever  I  saw  people. 

Cross-examined :  Woolston's  vote  was  in  No.  6  Ward, 
but  he  lived  in  No.  2  Ward,  having  moved  there  before. 
His  name  was  not  on  my  book  for  canvassing.  I  got  no 
change  for  the  50  cents ;  they  were  pleading  such  poverty, 
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I  thought  it  would  be  hard  to  take  back  the  change.  I 
don't  think  the  change  was  offered  to  me. 

At  the  close  of  the  argument  of  counsel  the  Court 
adjourned,  and  on  the  next  day  the  following  judgment 
was  delivered : 

Spragge,  C,  said :  The  petitioner's  case  was  yesterday 
rested  by  Mr.  Kerr  on  the  Mill's  case,  Pritchard's  case, 
the  treating  at  the  Revere  House,  and  the  Woolston  case. 

The  charge  of  treating  at  the  Revere  House  against 
the  respondent  himself  had,  in  his  opinion,  no  foundation  ; 
it  was  not  treating^  of  the  electors,  nor  was  it  treating 
with  corrupt  motives. 

As  to  Mr.  McCormick's  case :  McCormick  was  a  sup- 
porter of  the  respondent,  and  on  his  committee.  His 
dwelling  house  was  opposite  one  of  the  polling  places, 
and  at  a  late  hour  of  polling  (after  the  polling  had  been 
finished,  the  witness  said),  he  asked  two  or  three  or  four 
of  his  friends  to  go  over  to  his  house.  On  the  table  was 
some  beer,  and  also  elderberry  wine  and  cakes,  which 
the  parties  partook  of.  It  was  contended  that  this  was  a 
controvention  of  section  66  of  the  Act.  He  did  not  think 
that  it  was  so ;  and  believed  that  the  fact  that  the  witness 
stated,  that  a  number  of  Mr.  Durand's  friends  were 
amongst  those  whom  he  invited,  was  a  proof  that  no 
corrupt  influences  were  intended.  He  decided  that  no 
corrupt  practices  had  been  proven  in  this  case. 

The  next  case  was  what  was  known  as  the  Pinkham 
case.  In  it  there  had  been  considerable  conflict  of  evi- 
dence ;  but  he  thought  he  could  take  Brown's  account 
of  what  took  place  as  the  one  most  likely  to  be  correct. 
Brown,  who  was  an  alderman,  was  charged  with  bribery. 
There  was  the  evidence  of  Pinkham  and  Trainham  for 
the  respondent  in  addition  to  that  of  Brown.  Now  the 
note  he  had  made  of  this  was,  that  Trainham  was  an 
active  man,  and  was  actinof  on  behalf  of  Durand.  The 
witness  Brown  was  an  active  supporter  of  Meredith, 
and  appeared  to  be  a  truthful  man.    It  appeared  that 
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Pinkham  had  always  supported  respondent,  and  this  was 
proved  without  any  doubt.  He  had  gone  to  vote,  but 
hesitated,  as  he  said,  because  Alderman  Brown  had 
promised  to  give  him  half  a  cord  of  wood  if  he  voted  for 
the  other  side.  This  appeared  to  be  the  only  obstacle, 
and  if  what  Trainham  had  deposed  to  were  true,  then  it 
would  be  a  clear  case  of  bribery.  But  a  different  version 
is  given  to  the  story  by  Brown,  who  says,  that  when 
Pinkham  stated  his  difficulty,  he  said,  "  Go  in  and  vote 
like  a  man ;  and  if  you  are  really  in  want,  the  city  will 
relieve  you.  If  you  are  really  in  want,  I  will  give  you 
sufficient  to  keep  you  from  starving."  Now,  it  had 
been  proved  that  Pinkham  was  in  bad  circumstances ; 
he  had  got  wood  from  the  city  before ;  and  it  had  also 
been  proved  that  Brown  had  relieved  him  before,  and 
was  in  the  habit  of  relieving  others.  Trainham 's  mode 
of  getting  information  was  not  to  be  commended  ;  and 
he  obtained  what  information  he  did  get  at  a  disadvan- 
tage. Mr.  Justice  O'Brien  in  the  Yoiiglial  case  (1  O'M.  & 
H.  294),  held  that  where  it  had  been  proven  that  money 
was  given  in  charity,  it  could  not  be  regarded  as  bribery, 
and  this  appeared  to  be  one  of  a  similar  nature.  Brown 
having  stated  on  his  oath,  and  he  had  no  reason  to  dis- 
believe him,  that  he  gave  this  wood  to  Pinkham  out  of 
charity,  he  therefore  decided  that  no  briber}^  had  taken 
place. 

With  reference  to  the  case  of  Mills,  who  was  bailed  out 
of  jail  by  Woods,  it  appeared  that  the  witness,  Mills,  was 
a  particular  friend  of  Woods ;  and  the  latter,  on  his  oath, 
had  stated  that  he  did  not  belong  to  Meredith's  com- 
mittee, and  did  not  even  know  that  Mills  had  a  vote. 
He  preferred  to  regard  the  case  in  that  light,  and  that 
Woods  bailed  Mills  out  as  a  friend,  and  not  with  the 
view  of  getting  him  to  vote  for  the  respondent. 

But  the  case  on  which  Mr.  Kerr  mainly  relied  was  that 
known  by  the  name  of  the  Woolston  case.  As  to  that, 
there  were  two  questions  of  fact :  The  first  is  the  ques- 
tion of  agency.    When  that  question  was  brought  before 
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him  by  Mr.  Kerr,  he  had  expressed  his  opinion  on  it,  and 
he  had  not  any  reason  to  alter  that  opinion.  As  to  the 
contention  of  Mr.  Kerr,  that  all  the  members  of  the  Liberal- 
Conservative  Association  were  agents  of  Mr.  Meredith,  he 
was  not  prepared  to  accede  to  this ;  it  rested  mainly  on 
that  association  bringing  out  Mr.  Meredith.  He  was  the 
gentleman  of  their  nomination,  or,  as  it  had  been  said 
in  evidence,  "  the  standard-bearer  of  the  party."  That 
party  decided  to  bring  him  out  at  a  general  meeting — a 
mass  meeting — which  was  called,  and  Mr.  Meredith  ac- 
cepted the  nomination.  At  that  meeting  those  present 
broke  up  into  knots,  the  different  sections  choosing  the 
representatives  for  the  wards  in  which  they  were  voters. 
As  soon  as  that  was  done  the  functions  of  the  Con- 
servative Association  were  at  an  end,  and  a  new  arrange- 
ment entered  upon.  He  thought  they  might  as  well  say 
that  if  a  requisition  to  a  man  to  become  a  candidate  was 
signed  by  100  or  200  electors,  the  act  of  signing  it 
constituted  them  his  agents,  as  that  the  Conservative 
Association  were  so  because  they  brought  out  Mr.  Mere- 
dith. It  was  clearly  explained  to  the  committees  then 
formed  to  promote  the  respondent's  election,  that  they 
were  to  look  after  voters  in  the  particular  wards  in  which 
they  resided ;  they  had  no  right  to  canvass  in  any  other 
ward.  The  principle  of  agency  might  have  been  estab- 
lished if  authority  from  Mr.  Meredith  had  been  given  to 
any  canvasser  to  canvass  generally ;  then  he  would  have 
been  canvassing  under  Mr.  Meredith's  sanction,  and  the 
respondent  would  have  to  be  responsible  for  the  acts  of 
such  canvasser.  This  authority  does  not  appear  to  have 
been  granted  in  this  particular  case.  The  person  charged 
with  having  bribed  Woolston  is  a  man  named  Keightley, 
who  lived  in  No.  2  Ward,  whilst  the  person  Woolston 
lived  in  No.  6  Ward.  The  committee  for  the  ward  in  which 
Woolston  lived  dealt  with  that  man,  and  the  respondent 
could  not  be  made  responsible  for  Keightley 's  act,  seeing  he 
had  no  authority  from  the  respondent  to  canvass  out  of  the 
ward  in  which  he  was  appointed.  It  had  been  maintained 
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that  a  book  had  been  supplied  to  Keightley  containing  all 
the  names  of  the  electors  in  the  city,  but  it  does  not 
appear  to  have  been  such ;  it  was  only  a  book  with  the 
names  in  his  own  ward.  Neither  did  Keightley  appear  to 
have  got  any  general  authority  from  the  respondent  to  i 
act  for  him ;  the  respondent  appeared  to  regard  him  as  a 
man  of  zeal  with  little  discretion,  and  not  a  man  to  be 
altogether  trusted  with  his  confidence. 

Having  thus  stated  his  views  with  regard  to  agency,  he 
thought  it  was  unnecessary  for  him  to  go  into  the  acts  of 
bribery  said  to  have  been  used  on  the  occasion  of  inducing 
Woolston  to  give  his  vote.  There  was  a  conflict  of  evidence, 
and  each  party  had  given  their  own  account.  He  preferred 
to  accept  the  evidence  of  the  witness  Keightley  himself, 
and  to  hold,  as  in  the  case  of  Pinkham,  that  the  change  re- 
ceived for  the  beer  was  given  as  charity,  and,  therefore,  that 
Woolston  was  not  bribed.  The  promise  of  money  to  Mrs. 
Woolston  would  have  been  an  act  of  bribery  had  it  been 
sufliciently  proved.  The  act  on  Keightley 's  part  (as 
stated  by  himself)  he  held  to  be  a  suspicious  act — a  most 
dangerous  act — and  showed  a  good  deal  of  impropriety  on 
his  part ;  but  it  had  not,  in  his  opinion,  been  sufficiently 
proved  to  constitute  an  act  of  bribery  for  which  a  can- 
didate could  be  made  responsible. 

With  reference  to  the  law  as  applicable  to  treating  and 
bribery,  he  said  it  had  been  much  needed  in  the  land,  and 
past  experience  showed  it  had  been  much  needed  in  the 
city  of  London.  There  were  in  all  communities  some 
electors  who  were  apt  to  be  corrupted.  Some  were  apt 
to  be  corrupted  by  drink,  and  there  were  others — and 
perhaps  they  were  more  in  number — who  would  sell  their 
votes  for  gain;  for  this  reason,  a  strict  and  stringent 
election  law  was  required,  and  he  disagreed  with  those 
judges  who  held  otherwise.  The  determination  of  Mr. 
Meredith  was  that  he  would  rather  stay  at  home  than  be 
returned  corruptly,  and  the  result  of  this  inquiry  had 
shown  that  he  had  not  been  returned  corruptly.  He  was 
thus  enabled  to  form  a  very  different  opinion  of  the  city 
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of  London  from  that  stated  by  his  brother  Hagarty  at 
the  last  trial.  The  present  inquiry  had  shown  him  that 
there  could  be  an  election  conducted  on  honest  and  pure 
principles. 

The  particulars  contained  charges  of  bribery  and  cor- 
ruption against  the  respondent  and  a  large  number  of  his 
supporters  which  there  was  not  a  tittle  of  evidence  to 
prove.  There  may  be  an  excuse  for  this  partly  from  the 
fact  that  such  charges  had  been  made  at  a  former  election 
and  partly  because  there  are  charges  in  the  particulars 
which  those  that  got  them  up  only  expected  to  prove. 
This  course  was  not  justifiable,  because  the  particulars 
could  be  amended  at  any  time  before  the  trial ;  and  those 
who  got  up  the  bill  of  particulars  ought  to  have  been 
much  more  careful  in  doing  so ;  these  charges  were  not 
only  not  proven,  but  entirely  disproven.  He  concluded 
by  congratulating  Mr.  Meredith  upon  having  come  out  of 
the  election  with  liis  hands  clean.  The  result  was  that 
the  petition  be  dismissed  and  the  respondent  found  duly 
elected  ;  the  petitioner  to  pay  costs. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  22.) 
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Before  Chief  Justice  Draper. 

Toronto,  10th  and  17th  April,  1875. 

John  Cascaden,  Petitioner,  v.  Malcolm  G.  Munroe, 

Besyondent, 

Practice — Particulars  for  scrutiny — Tendered  votes — Corrupt  practices — 
Ballots  and  counterfoils — 7th  General  Rule  in  Election  Cases. 

When  the  petition  claimed  the  seat  for  the  unsuccessful  candidate  on  the 
grounds  that  (1)  illegal  votes  and  (2)  improperly  marked  ballots  were 
received  in  favor  of  the  successful  candidate  ;  that  (3)  good  votes  and 
(4)  properly  marked  ballots  for  the  unsuccessful  candidate  were 
improperly  refused  ;  and  that  (5)  the  successful  candidate  and  his 
agents  were  guilty  of  corrupt  practices,  and  particulars  of  all  such 
votes  and  ballots  and  corrupt  practices  were  asked  from  the  petitioner. 

Held,  I.  As  to  the  illegal  votes,  that  the  7th  General  Rule  prescribed  the 
particulars  of  objected  votes  to  be  given,  and  the  time  of  tiling  and 
delivering  the  same,  and  a  special  order  was  not  therefore  necessary. 

2.  As  to  the  improperly  marked  ballots  and  improperly  rejected  ballots, 
the  petitioner  not  having  information  respecting  them,  could  not  be 
ordered  to  deliver  particulars  of  the  same. 

.3.  Particulars  were  ordered  of  the  names,  address,  abode  and  addition 
of  persons  having  good  votes,  whose  votes  were  improperly  rejected 
at  the  polls ;  and  particulars  of  the  corrupt  practices  charged  by 
the  petitioner  against  the  respondent  and  his  agents. 

Beal  V.  Smith,  L.  R.  4  CP.  145  {Westminster  case),  followed. 

The  petition  in  this  case  contained  the  usual  charges 
of  corrupt  practices ;  and  alleged  that  illegal  votes  and 
improperly  marked  ballots  had  been  received  and  counted 
in  favor  of  the  respondent ;  and  that  good  votes  and 
properly  marked  ballots  in  favor  of  his  opponent  had 
been  rejected ;  and  claimed  the  seat  for  the  unsuccessful 
candidate. 

After  the  petition  was  at  issue,  a  summons  was  taken 
out  by  the  respondent,  calling  for  the  particulars  of  the 
allegations  in  the  petition.  The  summons  asked  for  » 
particulars  (1)  of  the  persons  not  qualified  to  vote  who 
had  voted  for  the  respondent,  and  the  grounds  of  their  dis- 
qualification ;  (2)  of  the  votes  tendered  for  his  opponent 
and  rejected;  (3)  of  the  counterfoils  and  ballots  for  his 
opponent  which  had  been  improperly  rejected;  (4)  of  the 
counterfoils  and  ballots  improperly  received  and  counted 
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for  the  respondent ;  and  (5)  of  the  corrupt  practices  charged 
against  the  respondent  and  his  agents  in  the  petition. 

Mr.  Hoclgins,  Q.  C,  for  the  petitioner,  showed  cause,  and 
had  no  objection  to  the  usual  order  as  to  corrupt  practices; 
but  he  contended  that  as  the  7th  General  Rule  in  Election 
Cases  (31  Q.B.  227)  provided  for  the  delivery  of  particulars 
of  objected  votes,  no  special  order  was  necessary.  As  to 
particulars  respecting  the  ballots  and  counterfoils,  the 
petitioner  could  not  give  the  information  asked,  as  all  the 
ballots  and  counterfoils  were  in  the  custody  of  the  officers 
of  the  House,  sealed  up ;  and  the  cases  of  Stoiue  v.  Joliffe, 
L.  E,.  9  C.  P.  446,  and  Macartney  v.  Gorry,  21  W.  R. 
627,  showed  that  the  ballots  in  these  election  cases  could 
only  be  inspected  under  a  special  order. 

Mr.  J.  B.  Bead,  coUra,  contended  that  it  was  the 
petitioner's  duty  to  obtain  an  inspection  of  the  ballots, 
and  to  furnish  the  information  asked  for;  and  if  he  did 
not  do  so,  that  he  should  be  precluded  from  relief  on  that 
branch  of  the  case. 

Draper,  C.  J.  A. — I  have  in  this  case  to  dispose  of  a 
summons  which  asks  for  a  variety  of  particulars ;  and  in 
order  to  dispose  of  tlie  application,  I  shall  take  the  sub- 
jects in  the  order  in  which  they  are  raised  in  the  petition  and 
summons,  premising  that  the  petitioner  (John  Cascaden) 
seeks  to  avoid  the  election  and  return  of  Malcolm  G. 
Munroe,  and  to  have  it  declared  that  the  unsuccessful 
candidate  (Thomas  Hodgins)  was  duly  elected,  and  ought 
to  have  been  returned. 

1.  The  case  is  therefore  clearly  within  the  7th  General 
Rule,  which  provides  that  the  party  complaining  of,  and 
the  party  defending,  the  election  and  the  return,  shall 
within  a  given  time  deliver  to  the  Clerk  of  the  Crown, 
and  also  at  the  address  (if  any)  given  by  the  petitioner 
and  the  respondent  (as  the  case  may  be),  a  list  of  the 
votes  intended  to  be  objected  to,  and  of  the  heads  of 
the  objection  to  each  such  vote.    I  see  no  reason  for  a 
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special  order  in  this  case,  or  for  varying  from  the  terms 
of  this  Rule.    So  far  I  discharge  the  summons. 

2.  Particulars  are  asked  for  as  to  parties  alleged  in  the 
petition  to  have  had  good  votes,  who  intended  to  vote  for 
the  unsuccessful  candidate,  whose  votes  were  tendered 
and  improperly  rejected.  I  think  the  respondent  is  en- 
titled to  their  names,  address,  abode  and  addition,  and  I 
order  accordingly. 

3  &  4.  Full  particulars  are  asked  of  the  number  on  the 
counterfoil  of  those  ballots,  marked,  or  so  marked  as  to 
indicate  votes,  for  the  said  Thomas  Hodgins,  improperly 
rejected,  and  not  counted  for  him  at  the  said  election ; 
.and  the  number  on  the  counterfoil  of  those  ballots  which 
were  void,  and  should  have  been  rejected  by  reason  of 
their  wanting  the  signature  or  initials  of  the  Deputy 
Returning  Officer,  and  the  name  of  such  returning  officer; 
and  of  the  number  on  the  counterfoil  of  those  parties 
voting  for  more  candidates  than  one,  and  as  having  a 
writing  or  mark  by  which  the  voters  could  be  identified, 
and  as  unmarked  or  void  under  the  provisions  of  the 
Ballot  Act,  and  specific  reasons  for  those  otherwise  void, 
and  the  names,  address,  abode  and  addition  of  the  parties 
using  such  ballots,  and  which  ballots  were  improperly 
accepted  and  counted  for  the  said  Malcolm  G.  Munroe,  as 
mentioned  in  i^he  fourth  clause  of  the  petition. 

I  am  bound  to  assume  that  the  Returning  Officer  has 
done  his  duty,  and  therefore  has,  under  the  20th  section 
of  the  Ballot  Act  returned  to  the  Clerk  of  the  Crown  in 
Chancery  his  return,  and  all  the  documents  and  papers 
enumerated  in  that  section,  among  which  are  the  counter- 
foils. It  would  be  useless  to  make  an  order  on  the  peti- 
tioner to  furnish  information  which  I  have  no  reason  to 
suppose  he  possesses.  The  same  reason  appears  to  me  to 
apply  to  every  item,  or  nearly  so,  in  this  branch  of  the 
summons.  A  reference  to  Stowe  v.  Joliffe,  L.  R.  9  C.R 
446,  which  was  mentioned  by  Mr.  Hodgins,  would  have 
probably  prevented  this  part  of  this  summons,  w^hich 
part  I  also  discharge. 
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5.  It  is  further  asked  that  an  order  should  issue  for  full 
particulars  of  (a)  corrupt  practices  charged,  (&)  of  bribery, 
(c)  of  treating,  and  (d)  of  the  nature  of  the  undue  influence, 
and  of  the  parties  practising  the  same,  all  which  are  re- 
ferred to  in  the  tenth  clause  of  the  petition ;  and  of  the 
names,  abode  and  addition  of  parties  who  before,  at,  and 
during  the  election  offered  to  corrupt  and  bribe,  or  give 
or  procure  advantage  to  electors  to  induce  them  to  vote 
for  respondent,  or  to  refrain  from  voting  for  the  un- 
successful candidate ;  and  the  names,  &c.,  of  the  persons 
sought  to  be  corrupted,  and  the  specific  nature  of  such 
corruption,  bribery  and  advantage,  referred  to  in  the 
seventh  paragraph  of  the  petition. 

There  was  a  very  similar  application  in  the  case  of 
Beal  V.  Smith,  L.  R  4  CP.,  145,  in  which  Willes,  J.,  after 
consultation  with  Martin,  B.,  and  Blackburn,  J.,  ordered 
that  the  petitioners  should,  three  days  before  the  day 
appointed  for  trial,  leave  with  the  Master,  and  also  give 
the  respondent  and  his  agent,  particulars  in  writing  of 
all  persons  alleged  to  have  been  treated,  and  of  all  per- 
sons alleged  to  have  been  unduly  influenced;  and  that 
no  evidence  should  be  given  by  the  petitioners  of  any 
objection  not  specified  in  such  particulars,  except  by 
leave  of  a  Judge,  upon  such  terms  (if  any)  as  to  amend- 
ment, postponement,  and  payment  of  costs  as  might  be 
ordered.  That  order  was  affirmed,  on  application  to  the 
Court  of  Common  Pleas  for  the  fuller  particulars  which 
Willes,  J.,  had  refused  to  order.  I  shall  make  a  similar 
order  on  this  branch  of  the  summons,  except  that  I 
shall,  following  the  usual  practice  here,  make  the  time 
fourteen  days  instead  of  three,  and  will  in  the  same  man- 
ner dispose  of  the  application  as  to  the  matters  charged 
in  the  paragraphs  of  the  petition  referred  to. 
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Before  Chancellor  Spragge. 

St.  Thomas,  24th  June,  1875. 

John  Cascaden,  Petitioner,  v.  Malcolm  G.  Munroe, 

Respondent. 

Petition  claiming  the  seat — Scrutiny  of  votes — Ghange  of  day  of  trial — 
Withdrawal  of  respondent — Seat  awarded  to  the  unsuccessful  candidate 
at  election — Certificate  thereon  to  Speaker. 

Where  a  petition  claims  the  seat  for  the  unsuccessful  candidate,  a 
scrutiny  of  votes  may  be  ordered  to  be  taken  in  each  municipality  by 
the  Registrar  acting  for  the  Judge  on  the  rota. 

The  day  appointed  for  the  trial  of  an  election  petition  may  be  altered  to 
an  earlier  day  by  consent  of  the  parties,  and  by  an  order  of  the  Judge. 

During  the  scrutiny  of  votes  the  respondent  abandoned  the  seat  to  his 
opponent,  after  his  opponent  had  secured  a  majority  of  8  votes,  and 
agreed  that  such  should  stand  as  his  opponent's  majority,  and  that  the 
Court  should  declare  such  opponent  duly  elected ;  and  the  same  was 
ordered  by  the  Court. 

The  petition  was  as  stated  on  p.  223. 

The  vote  at  the  election  was:  for  the  respondent,  1,101 ; 
for 'Thomas  Hodgins,  1,091  ;  majority  for  respondent,  10. 

A  scrutiny  of  votes  having  been  applied  for  on  behalf 
of  the  petitioner,  the  Chancellor,  being  the  Judge  on 
the  rota  for  the  trial  of  this  election  petition,  made  an 
order  on  the  21st  May,  1875,  pursuant  to  the  36  Vic,  c.  2, 
ss.  28-37,  directing  a  scrutiny  of  votes  in  each  of  the  muni- 
cipalities of  the  electoral  division.  The  scrutiny  there- 
upon took  place  before  the  Registrar,  and.  was  conducted 
by  the  following  counsel : 

Mr.  Davidson  Black  and  Mr.  J.  R.  Coyne  for  petitioner. 
Mr.  John  McLean  for  respondent. 

During  the  scrutiny,  18  votes  for  the  respondent  were 
held  bad,  and  were  struck  off  the  respondent's  poll,  and 
the  vote  of  one  of  the  respondent's  agents  was  held  bad 
for  corrupt  practices.  The  respondent  thereupon  aban- 
doned the  defence  of  the  seat  to  his  opponent,  the  latter 
having  secured  on  the  scrutiny  a  majority  of  8  votes. 
The  trial  had  been  appointed  to  take  place  at  St.  Thomas 
on  the  28th  June,  1875,  but  on  a  consent  signed  by  both 
16 
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parties  the  day  was  changed  to  the  24th  June,  on  which 
day  the  Court  was  held  in  the  Court  House,  St.  Thomas. 

Mr.  Colin  Macdougcdl  and  Mr.  J.  H.  Coyne  for  petitioner. 
Mr.  John  McLean  for  respondent. 

The  Chancellor  said  that  the  trial  of  the  election 
petition  had  been  tixed  for  the  28th  June,  but  as  both 
parties  had  agreed  to  his  taking  it  at  an  earlier  day  if  it 
were  found  convenient,  he  had  changed  the  day  of  trial  to 
to-day.  He  had  not  been  able  to  get  the  report  of  the 
scrutiny  of  votes  from  the  Registrar,  but  he  presumed 
counsel  knew  the  nature  of  it  and  could  state  the  result. 

Mr.  Macdougall,  for  the  petitioner,  said  that  the  result  of 
the  scrutiny  was  to  give  Mr.  Hodgins  a  majority  of  eight 
votes.  The  respondent  had  agreed  to  let  that  stand  as 
Mr.  Hodgins'  majorit}',  and  that  the  Court  should  report 
that  Mr.  Hodgins  was  duly  elected. 

The  petition  was  then  read  by  the  Registrar. 

The  Chancellor  asked  if  it  was  intended  to  prosecute 
the  charges  of  corrupt  practices  against  the  respondent,  or 
if  there  was  a  counter  petition  against  Mr.  Hodgins  ? 

Mr.  Maedourjall  said  it  was  not  intended  to  prosecute 
the  charges  against  the  respondent,  and  there  was  no 
counter  petition. 

Mr.  McLean,  for  the  respondent,  then  read  the  consent 
signed  by  the  counsel  for  both  parties,  and  stated  that  on 
hearing  the  evidence  of  one  of  the  witnesses  examined  on 
the  scrutiny  of  votes,  he  was  convinced  that  the  election 
of  the  respondent  would  be  avoided ;  and  not  wishing  to 
incur  a  very  large  expense,  he,  on  behalf  of  the  respondent, 
had  proposed  the  settlement  which  was  agreed  to,  and 
was  embodied  in  the  consent  just  read. 

The  Chancellor  then  asked  if  any  one  else  desired  to 
continue  the  defence  against  the  petition,  in  place  of  the 
respondent. 
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Mr.  McLean  said  he  did  not  know  that  any  one  else 
desired  to  continue  the  case,  and  he  had  no  reason  to  sup- 
pose that  any  other  person  would  continue  it. 

The  Chancellor  then  gave  judgment,  declaring  that 
the  respondent  was  not  duly  elected,  and  ought  not  to 
have  been  returned  as  member  for  West  Elgin,  and  that 
Mr.  Hodgins  was  duly  elected,  and  ought  to  have  been 
returned. 

The  following  certificate  of  the  result  of  the  trial  was 
transmitted  by  the  learned  Judge  to  the  Speaker: 

In  pursuance  of  the  Controverted  Elections  Act  of  1871, 
I  beg  to  certify  to  you,  in  relation  to  the  election  for  the 
Electoral  Division  of  the  West  Riding  of  the  County  of 
Elgin,  hold  en  on  the  eleventh  and  eighteenth  days  of 
January  last  past,  that  a  petition  was  duly  presented 
under  the  statutes  against  the  return  of  Malcolm  G.  Mun- 
roe,  Esquire,  as  member  to  represent  the  said  Electoral 
Division  in  the  Legislative  Assembly  for  the  Province  of 
Ontario,  and  claiming  the  seat  for  Thomas  Hodgins, 
Esquire,  one  of  Her  Majesty's  Counsel  learned  in  the  law, 
the  unsuccessful  candidate  at  the  said  election. 

That  in  consequence  of  the  said  petition  being  presented, 
it  became  necessary  to  enter  into  a  scrutiny  of  the  votes 
polled  and  tendered  at  the  said  election,  and  I  thereupon, 
by  order  bearing  date  the  twenty -first  day  of  May  last 
past  (whereof  a  copy  is  hereto  annexed),  made  provision 
for  holding  in  every  local  municipality  in  the  said  Elec- 
toral Division  a  scrutiny  of  the  votes  polled  and  tendered 
in  such  manicipality,  and  by  such  order  appointed  a  day 
and  place  within  each  of  the  said  municipalities  respec- 
tively for  entering  into^the  scrutiny.  And  I  did  further, 
by  said  order,  appoint  my  registrar,  Charles  Allan  Brough, 
barrister-at-law,  to{  act<|in  my  stead  in  the  taking  of  said 
scrutiny. 

That,  as  appears  by  the  report  of  the  said  Charles  Allan 
Brough,  hereto  annexed,  the  scrutiny  of  votes  polled  at 
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the  said  election  was  entered  into  before  him,  as  directed 
by  the  said  order,  and  on  the  conclusion  of  the  scrutiny 
he  determined  that  the  said  Thomas  Hodgins  had  a 
majority  of  eight  of  the  good  and  legal  votes  at  the  said 
election. 

That  the  trial  of  the  said  petition  came  before  me  at 
the  town  of  St.  Thomas,  in  the  county  of  Elgin,  on 
Thursday,  the  twenty-fourth  day  of  June  last  past. 

That  at  the  conclusion  of  the  said  trial,  I  determined 
that  the  election  of  the  said  Malcolm  G.  Munroe  was  void, 
and  that  the  said  Thomas  Hodgins  was  duly  elected  at 
the  said  election.  And  I  certify  such  determination  to 
you,  pursuant  to  the  statute  in  that  behalf. 

That  no  evidence  was  given  before  me  at  the  trial. 

I  append  hereto  a  copy  of  the  notes  of  evidence  taken  / 
before  the  said  Charles  Allan  Brough  on  the  said  scrutiny. 

The  learned  Judge  further  reported  that  the  following- 
persons  were  proved  to  have  been  guilty  of  corrupt  prac- 
tices, viz.:  (1)  Duncan  McKillop,  (2)  James  Time  well,  (3) 
John  Livingstone. 

(9  Journal  Legis.  Asscm.,  1875-6,  p.  18.) 


1875.] 


WEST  WELLINGTON. 


231 


WEST  WELLINGTON. 


Before  Mr.  Justice  Gwynne. 

Guelph,  25th  and  26th  June,  1876. 

George  Moore,  Petitioner,  v.  John  McGowan,  Respondent. 

Agent  furnishing  d7'ink  at  meeting  of  electors — 32  Vic,  c.  21,  s.  61 ;  36  Vic., 
c.  2,  s.  1 — Costs  occasioned  by  conduct  of  Election  Agent — Corrwpt 
practices  by  tavern  keepers. 

One  F.,  an  agent  of  the  respondent,  brought  a  jar  of  whiskey  to  a  meet- 
ing of  electors  assembled  for  the  purpose  of  promoting  the  election, 
and  gave  drinks  from  the  same  to  the  electors  present,  which  was 
held  a  corrupt  practice,  and  a  violation  of  the  Election  Law  of  1868,  as 
amended  by  the  Election  Act  of  1873,  so  that  the  election  was  avoided 
thereby. 

The  costs  of  investigating  charges  of  bribery  against  the  respondent's 
election  agent,  though  not  established,  were  awarded  against  the 
respondent,  owing  to  the  equivocal  conduct  of  his  agent  in  the  matters 
which  led  to  the  charges  ;  also  the  costs  of  other  charges  of  bribery 
which  were  not  established,  and  the  costs  of  proving  that  several 
tavern  keepers,  for  their  own  profit,  had  violated  s.  66  of  the  Election 
Law  of  1868,  as  the  witnesses  who  gave  evidence  of  these  matters  also 
gave  evidence  of  other  matters,  as  to  which  it  was  reasonable  they 
should  have  been  subpoenaed. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

The  candidates  at  the  election  were  the  Respondent  and 
Robert  McKim. 

Mr.  Hodgins,  Q.C.,  and  Mr.  Gntlirie  for  petitioner. 

Mr.  Bohi7ison,  Q.C.,  and  Mr.  Dreio,  Q.C.,  for  respondent. 

The  evidence  on  which  the  election  was  avoided  was 
as  follows : 

Thomas  McAllister  ;  I  live  in  the  Kerry  settlement.  I 
was  at  a  meeting  held  in  the  school-house  during  the 
election,  called  by  Mr.  Fahey.  It  was  a  meeting  of  the 
electors.  The  school-house  was  pretty  full.  It  was  about 
a  week  before  the  polling  day,  or  the  week  before.  The 
polling  day  was  on  Monday.  Mr.  Fahey  addressed  the 
meeting  on  behalf  of  Mr.  McGowan.  There  was  some 
whiskey  going  at  the  meeting;  Mr.  Fahey  brought  it 
there.  He  told  us  it  was  his  whiskey.  It  was  served 
out  to  the  people  attending  the  meeting.    I  got  some. 
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The  whiskey  was  served  out  before  he  commenced  to 
address  the  meeting.  The  people  who  drank  stayed  for 
the  meeting.  The  whiskey  was  in  a  jar.  It  held,  I  should 
say,  by  appearance,  a  gallon  or  more.  There  were  thirty 
or  forty  at  the  meeting. 

Edmund  Jeremiah  O'Callaghan :  I  live  in  the  West 
Riding  of  Wellington,  and  am  an  elector.  I  took  Mr. 
McKim's  part  actively.  I  attended  meetings  and  spoke 
for  him.  Mr.  Fahey  attended  meetings  and  spoke  for 
Mr.  McGowan  ;  also  Dr.  Orton  ;  also,  I  think,  Mr.  Barrett 
attended  one  meeting.  I  was  at  the  meeting  in  Kerry 
settlement,  held  at  Rocky  Mountain.  The  bills  adver- 
tised that  the  meetings  were  to  be  addressed  by  Mr. 
Fahey  and  Dr.  Orton.  There  were  two  meetings  at  the 
Kerry  settlement.  I  think  Fahey  was  late  for  the  first, 
and  did  not  attend,  and  a  second  was  called  specially  to 
hear  him.  The  last  was  the  one  at  which  the  whiskey 
was.  I  cannot  say  who  brought  it.  Several  asked  Fahey 
if  he  had  whiskey.  He  went  to  the  door  to  look  after 
it.  The  cutter  in  which  it  was  had  gone.  He  asked 
then  for  some  persons  to  go  after  it.  Some  boys  were 
sent  for  it.  It  was  brought  back,  and  Fahey  poured  it 
out  and  gave  it  to  the  parties  there.  There  were  from 
thirty  to  forty  people  there.  Fahey  kept  pouring  out 
until  all  was  drank.  It  was  immediately  before  the 
meeting  commenced  that  the  whiskey  was  handed  round. 
It  was  a  public  meeting  of  the  electors  in  relation  to  the 
election.  I  went  there  for  the  purpose  of  replying  to 
Mr.  Fahey,  and  did  so.  The  neighborhood  was  chiefly 
against  Mr.  McGowan. 

Cross-examined :  I  did  not  drink  any  whiskey  myself. 
I  have  not  drunk  whiskey  for  thirty  years.  I  have 
drunk  beer  probably  at  meetings  held  during  the  election. 
Was  asked  by  several  if  I  had  had  any  whiskey.  I  said 
no,  but  I  thought  Mr.  Fahey  might  have  some,  and  I 
asked  him.  It  never  entered  my  mind  at  the  time 
whether  he  was  an  agent  of  Mr.  McGowan  or  not.  I 
did  not  think  the  law  was  so  stringent  as  it  appears  to  be. 
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James  Faliey :  I  addressed  some  meetings  for  Mr.  Mc- 
Gowan.  I  addressed  a  meeting  in  the  township  of  Arthur. 
I  heard  it  stated  here  that  whiskey  was  brought  by  me  to 
the  meeting.  I  had  nothing  to  do  with  it,  but  that  it 
came  in  the  same  sleigh  with  me.  Mr.  Charles  Biggar 
drove  me.  He  had  charge  of  the  sleigh.  I  got  out  of  the 
cutter  at  the  school-house.  The  horse  and  cutter  were 
sent  up  to  Mr.  Cornelius  O'Dowd's  stables.  The  whiskey 
was  in  the  cutter  when  it  was  sent  there,  about  a  quarter 
of  a  mile  from  the  school-house.  I  had  no  intention  that 
whiskey  should  come  to  the  school-house.  When  we  were 
leaving  Mount  Forest  where  we  were,  Biggar  put  the 
whiskey  in  the  sleigh.  I  never  thought  more  of  it  until 
we  got  to  the  school-house  ;  there  was  quite  a  crowd  there. 
Mr.  O'Callaghan  and  Mr.  Milloy  asked  me  if  I  had  any 
whiskey,  or  if  we  would  not  treat.  I  said,  of  course,  you 
never  knew  an  Irishman  that  would  not  treat.  I  said 
that  there  was  some  in  the  cutter,  but  it  had  gone  away, 
and  that  if  they  had  a  mind  to  send  for  it  they  could. 
Somebody  went  for  it ;  I  did  not  send.  Biggar  was  pre- 
sent when  this  was  said.  The  whiskey  was  brought 
down ;  some  boys  brought  it  in.  I  said  to  O'Callaghan 
and  Milloy,  now  if  you  want  a  drink,  here  it  is ;  Milloy 
took  a  drink ;  I  took  one  myself ;  O'Callaghan  put  it  to 
his  lips  but  did  not  drink.  I  thought  then  that  it  was  a 
trap,  and  I  said,  I  hope  this  is  not  against  the  law. 
O'Callaghan  laughed,  and  said  he  thought  not,  and  even 
if  it  was,  nothing  would  be  said  about  it.  If  I  had  thought 
it  was  against  the  law,  I  would  not  have  had  anything  to 
do  with  it.  The  whiskey  then  went  round,  and  it  went 
but  a  short  way. 

Mr.  Rohinson,  at  this  stao^e  of  the  case,  said  that  he  was 
satisfied  that  upon  the  evidence  of  Mr.  Fahey  the  election 
must  be  avoided ;  for  that  no  doubt  Mr.  Fahey  was  an 
agent,  and  his  acts  as  to  treating  at  meetings  could  not  be 
justified.  He  therefore  asked  whether  the  petitioners 
insisted  still  upon  the  personal  charges  ? 
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Mr.  Hodgins  said  that  so  far  as  the  petitioner  was  con- 
cerned he  had  no  desire  to  press  the  personal  charges,  and 
would  leave  the  case  as  to  them  to  the  Court  without 
argument. 

GwYNNE,  J. — I  determine  the  election  of  the  respondent 
to  be  null  and  void  by  reason  of  corrupt  practices,  in  this, 
that  James  Fahey,  an  agent  of  the  said  respondent  for 
promoting  the  said  election,  in  violation  of  the  61st 
section  of  the  Election  Law  of  1868,  as  amended  by  the 
Election  Act  of  1873,  did  provide  and  furnish  drinks  to  a 
meeting  of  electors  assembled  for  the  purpose  of  pro- 
moting the  said  election. 

I  should  not  have  allowed  to  the  petitioner  the  costs 
attending  the  charges  of  bribery  (which  were  not  estab- 
lished), and  also  the  costs  incidental  to  the  proving  certain 
tavern  keepers  guilty  of  having  for  their  own  profit  sold 
liquor  within  polling  hours  on  the  polling  day,  but  for  the 
folloAving  reasons.  Two  of  the  charges  of  bribery  were 
attempted  to  be  established  by  the  evidence  of  the  re- 
spondent's financial  agent ;  who,  while  his  evidence 
showed  that  in  the  matter  complained  of  there  was  no 
just  imputation  of  any  charge  of  bribery,  certainly  showed 
very  equivocal  conduct  of  his  own  in  the  matter,  attri- 
butable either  to  gross  ignorance  on  his  part,  or  to  a 
graver  charge  of  want  of  fidelity,  to  his  employer  and  to 
the  trust  he  had  assumed.  I  regret  very  much  that  the 
law  as-  it  at  present  stands  does  not  enable  the  Court,  as 
it  does  in  the  case  of  election  to  the  House  of  Commons, 
to  make  the  agent  pay  himself  all  the  costs  of  this  vain 
inquiry  which  his  own  very  equivocal  conduct  gave 
occasion  for.  As  between  the  petitioner  and  the  re- 
spondent, the  latter  must  bear  the  costs  incidental  to  an 
inquiry  which  the  ignorance  and  misconduct  of  his  own 
a''ent,  althouo-h  not  criminal,  has  occasioned.  As  to  the 
other  charges  of  bribery,  which  also  were  failed  to  be 
established,  and  as  to  the  costs  attending  proving  the 
tavern  keepers  to  have  violated  the  66th  section  of  the 
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Act  of  1868,  which  it  was  proved  they  did  for  their  own 
profit,  with  which  the  respondent  had  nothing  to  do,  I 
cannot  separate  these  from  the  general  costs,  because, 
upon  a  careful  reperusal  of  the  evidence,  I  find  that  the 
several  witnesses  who  spoke  to  these  points  also  spoke  to 
other  points  as  to  which  it  was  reasonable  they  should 
have  been  subpoenaed. 

In  certifying  the  result  of  the  trial  to  the  Speaker,  the 
learned  Judge  also  reported  that  the  following  persons, 
being  tavern  keepers,  were  proved  to  have  been  guilty 
respectively  of  corrupt  practices,  namely,  in  keeping  their 
taverns  open,  and  selling  therein  spirituous  and  fermented 
liquors  in  violation  of  the  66th  section  of  the  Election 
Law  of  1868,  namely,  Robert  Ramsay,  Daniel  Sheehy, 
Carleton  Calvin  Green,  Theodore  Zass,  William  Kirby ; 
and,  further,  that  James  Fahey  was  proved  to  have  been 
guilty  of  corrupt  practices,  in  violation  of  the  61st  section 
of  the  same  Act,  as  amended  by  the  Election  Act  of  1873. 

(9  Journal  Legis,  Assem.,  1875-6,  p.  9.) 
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Before  Chancellor  Spragge. 

Sandwich,  6th  to  10th  and  13th  July,  1875. 

Samuel  McGee,  Petitioner,  v.  Lewis  Wigle,  Respondent. 

Agent  accepting  a  treat  in  a  tavern  during  polling  hours — Corrupt 
Practice — Costs. 

On  the  day  of  the  election,  and  during  the  hours  of  polling,  one  W.,  an 
agent  of  the  respondent,  was  offered  a  treat  in  a  tavern  within  one  of 
the  polling  divisions,  of  which  such  agent  and  others  then  partook. 

Held,  that  giving  a  treat  in  a  tavern  during  polling  hours  was  a  corrupt 
practice,  and  being  an  act  participated  in  by  an  agent  of  the  respond- 
ent, the  election  was  avoided. 

The  petitioner  was  declared  entitled  to  the  general  costs  of  the  inquiry, 
and  the  costs  of  the  evidence  incurred  in  proof  of  the  facts  upon  which 
the  election  was  avoided  ;  but  the  costs  incurred  in  respect  of  charges 
which  the  petitioner  failed  to  prove  were  disallowed. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 
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3Ir.  Alexande^^  Cameron  for  petitioner. 

M7\  Home  and  Mr.  S.  White  for  respondent. 

The  mateiial  facts  of  the  case  on  which  the  election 
was  held  void  are  set  out  in  the  following  evidence  : 

James  McQueen :  I  know  Alfred  Wigle  ;  I  saw  him  in 
both  taverns  at  Ruthven  on  polling  day.  He  treated  five 
or  six  persons  on  polling  day.  It  was  at  Taylor's ; 
Alfred  Wigle  and  I  had  a  drink  or  two  afterwards  ;  it 
was  while  the  polling  was  going  on  ;  it  was  in  Lovelace's 
sittinoj-room.  There  were  five  or  six  of  us  tos^ether.  I 
treated  once  ;  I  am  not  sure  whether  Alfred  Wigle  treated 
at  Lovelace's  ;  he  drank.  There  are  only  the  two  taverns 
at  Ruthven.  I  saw  Alfred  Wigle  several  times  in  the 
taverns  during  polling  hours.  Went  to  Taylor's  about 
9,  about  the  time  of  the  opening  of  the  poll;  went  to 
Lovelace's  about  noon. 

Alfred  Wigle  :  I  heard  James  McQueen's  evidence.  T 
saw  him  on  polling  day.  I  treated  him  on  polling  day  ; 
it  was  pretty  early ;  I  don't  know  whether  it  was  before 
or  after  the  opening  of  the  poll.  It  was  pretty  early,  and 
before  the  opening  of  the  poll,  I  think. 

Cross-examined  :  When  McQueen  proposed  to  drink  we 
Avent  to  Taylor's  and  sat  in  the  sitting-room.  The  reason, 
I  think,  the  polls  were  not  open  is  that  it  was  early  in 
the  morning,  and  I  had  just  come  up  town.  I  went  to 
Lovelace's  hotel  in  the  middle  of  the  day,  and  had  a  drink. 
I  and  McQueen  tossed  up  for  the  treat ;  he  lost,  and  we 
went  in  and  had  a  drink.  There  were  five  or  six  of  us. 
I  was  bringing  up  voters  to  the  poll  during  the  day.  I 
used  my  own  horse  and  cutter  in  bringing  voters  to  the 
poll.  I  took  a  pretty  active  part  in  the  election  ever 
since  my  brother  came  out.  We  formed  a  little  committee 
at  Ruthven  to  work  up  the  locality.  I  got  a  voters'  list 
and  marked  off  names.  I  did  not  canvass,  unless  people 
came  to  the  store.  I  saw  respondent  twice  during  the 
election,  and  told  him  I  thought  we  could  give  him 
pretty  good  support.    I  told  Dr.  Allworth  (respondent's 
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election  agent)  we  could  give  pretty  good  support  where 
we  were.  I  appointed  Henry  Smith  as  scrutineer  for  re- 
spondent, and  got  him  to  act  as  such  on  the  polling  day. 
[The  other  evidence  as  to  agency  is  omitted.] 

Spragge,  C. — At  the  close  of  the  argument  on  Saturday 
last  I  gave  my  views  upon  the  several  points  of  law  and 
of  fact  presented  in  the  case. 

One  point  only  I  did  not  decide  finally,  viz.,  whether 
the  partaking  by  Alfred  Wigle,  whom  I  find  to  be  an 
agent  of  the  respondent,  of  a  treat  given  by  James  Mc- 
Queen, during  polling  hours,  in  Lovelace's  tavern,  was  a 
corrupt  act  within  the  statute,  which  would  avoid  the 
election.  I  could  see  no  escape  from  the  conclusion  that 
this  act,  prohibited  by  the  66th  sec.  of  the  Act  32  Vic, 
cap.  21,  and  declared  to  be,  being  within  polling  hours,  a 
corrupt  act  by  36  Vic,  cap.  2,  s.  1,  and  being  an  act  partici- 
pated in  by  one  for  whose  acts  the  respondent  was  respon- 
sible, must  avoid  the  election. 

I  have  since  had  an  opportunity  of  conferring  with 
three  of  the  other  Judges,  and  they  all  concur  in  the  view 
which  I  expressed  at  the  conclusion  of  the  argument.  The 
result  is,  that  I  must  declare  the  election  void  by  reason 
of  the  corrupt  practice  by  an  agent. 

As  to  costs,  I  think  the  petitioner  is  entitled  to  the 
general  costs  of  the  inquiry ;  but  the  costs  have  been 
greatly  increased  by  the  calling  of  witnesses  on  charges 
which  the  petitioners  have  failed  to  prove  ;  and  the  costs, 
so  far  as  they  have  been  so  increased,  are  to  be  disallowed. 
No  costs  are  to  be  taxed  in  respect  to  the  evidence,  except 
such  as  have  been  incurred  by  proof  of  the  fact  upon 
which  my  judgment  proceeds. 

In  the  searching  and  protracted  inquiry  which  has  been 
had  before  me,  I  find  no  personal  wrong  proved  against 
the  respondent.  The  expenses  of  the  election  have  been 
very  moderate,  and  the  evidence  leads  me  to  believe  that 
the  respondent  desired  and  endeavored  that  the  election 
should  be  a  pure  one. 
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With  his  certificate  to  the  Speaker  of  the  result  of*  the 
trial,  the  learned  Judge  reported  that  Alfred  Wigle  and 
James  McQueen  were  proved  to  have  been  guilty  of  cor- 
rupt practices  at  the  election. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  11.) 


SOUTH  OXFORD. 
Before  Chief  Justice  Draper. 

Toronto,  10th  April,  1875. 

Benjamin  Hopkins,  Petitioner, y.  Adam  Oliver,  Respondent. 

Agent  of  respoiuhnt  ranvof  be  made  a  party  to  petition — 34  Vic,  cap.  3, 
sec.  49 — "  Person  other  than  the  candidate.''^ — Form  oj  Petition. 

The  petition,  besides  charging  the  respondent  with  various  corrupt  acts, 
charged  one  of  his  agents  with  similar  acts,  and  claimed  that  the  agent 
was  subject  to  the  same  disqualifications  and  penalties  as  a  candidate. 
The  prayer  of  the  petition  asked  that  this  agent  might  be  made  a 
iDarty  to  the  petition,  and  that  he  might  be  subjected  to  such  dis- 
qualifications and  penalties. 

H'ld,  1.  That  there  is  no  authority  in  the  Election  Acts  or  elsewhere, 
for  making  an  agent  of  a  candidate  a  respondent  in  a  petition  on  a  charge 
of  personal  misconduct  on  his  part. 

2.  There  is  no  authority  given  to  the  Election  Court  or  the  Judge  on 
the  rota  to  subject  a  person  "other  than  a  candidate"  to  such  dis- 
qualifications. 

3.  The  Judge's  report  to  the  Speaker  as  to  those  persons  "  other  than  the 
candidate,"  who  have  been  proved  guilty  of  corrupt  practices,  is  not 
conclusive,  so  as  to  bring  them  within  34  Vic,  cap.  3,  sec.  49,  and  so 
render  them  liable  to  penal  consequences. 

The  6th  General  Rule  in  Election  Cases  does  not  preclude  the  statement 
of  evidence  in  the  petition  ;  it  renders  it  unnecessary,  and  is  intended 
to  discourage  such  pleading. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  in  paragraph  3  charged  that  the  respondent 
was,  by  himself  and  others  on  his  behalf,  guilty  of  bribery, 
treating  and  undue  influence,  which  are  corrupt  practices ; 
and  (paragraph  4)  of  procuring  divers  persons  knowingly 
to  personate  and  assume  to  vote  at  the  election  in  the 
names  of  other  persons  who  were  voters;  and  (paragraph  5) 
providing  drink  and  entertainment  at  his  (respondent's) 
expense  at  meetings  of  electors ;  and  (paragraph  6)  of 
keeping  open  divers  hotels,  taverns  and  shops  where 
spirituous  and  fermented  liquors  were  ordinarily  sold,  and 
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of  selling  and  giving  such  liquors  to  divers  persons  cor- 
ruptly to  influence  them.  Other  general  charges  were 
also  made. 

The  17th  paragraph  stated  that  Peter  Johnson  Brown 
was  an  agent  for  the  respondent,  before,  during,  at  and 
subsequent  to  the  election,  in  furthering  the  same,  and 
was  guilty  by  himself  of  each  and  all  of  the  said  corrupt 
practices ;  and  petitioner  submits  that  the  vote  of  Brown 
for  the  said  respondent  was  therefore  null  and  void, 
and  he  thereby  became  incapable  of  being  elected  to  and 
of  sitting  in  the  Legislative  Assembly,  and  of  being  re- 
gistered as  a  voter  and  of  voting  at  any  election,  and  of  ^ 
holding  any  office  at  the  nomination  of  the  Crown  or  the 
Lieutenant-Governor,  or  any  municipal  office. 

The  second  paragraph  of  the  prayer  of  the  petition 
asked  that  Brown  should  be  made  a  party  to  this  pro- 
ceeding in  respect  of  the  said  charges  so  made  against  him, 
to  the  end  that  he  might  have  an  opportunity  of  being 
heard,  and  that  his  said  vote  might  be  declared  null  and 
void,  and  he  be  declared  incapable  in  the  several  particulars 
hereinbefore  mentioned. 

The  petition  contained  no  direct  allegation  that  Brown 
voted  at  this  election,  though  it  was  submitted  that  the 
vote  of  Brown  for  the  respondent  was  null  and  void. 

A  summons  having  been  granted  to  set  aside  the  17th 
paragraph  of  the  petition  and  2nd  paragraph  of  prayer, 

Mr.  F.  Osier  showed  cause. 

Mr.  Hoyles  supported  the  summons. 

Draper,  C.  J.  A. — I  presume  Mr.  Hoyles  represented 
the  respondent,  and  therefore  that  the  summons  is  to  be 
treated  as  issued  on  his  application.  He  rested  principally 
on  the  absence  of  any  authority  given  by  the  statute  to 
make  an  elector,  not  having  been  a  candidate,  a  party 
called  upon  to  answer  a  petition  filed  and  prosecuted  to 
avoid  the  election  of  the  candidate  actually  returned.  He 
also  objected  to  the  17th  paragraph,  that,  as  against  him, 


240  PROVINCIAL  ELECTIONS.  [A.D. 

it  was  a  mere  statement  of  evidence,  and  was  contrary  to 
the  spirit  of  the  6th  General  Rule  made  in  the  Court  of 
Queen's  Bench  and  adopted  in  this  court. 

On  the  other  hand,  Mr.  Osier  urged  that  by  making  the 
accused  elector  a  party,  it  gave  him  the  opportunity  of 
being  heard  in  his  own  defence,  and  of  rebutting  the 
charges  before  the  Judge  who  would  try  the  issues  on  the 
petition,  on  which  trial  the  inquiry  would  be  pertinent  to 
,  the  charge  of  corrupt  practices.  He  also  put  in  an  affi- 
davit to  show  that  the  charge  was  not  wantonly  made, 
and  invited  particular  attention  to  the  fact,  that  the  peti- 
tion alleged  that  Brown  was  an  agent  for  the  respondent 
*    as  well  as  an  elector. 

The  Act,  34  Vic,  c.  3,  makes  no  provision  for  this  par- 
ticular matter,  though  it  does  provide  (s.  27)  that  two  or 
more  candidates  may  be  made  respondents  to  the  same 
petition  ;  and  (s.  28)  recognizes  that  more  than  one  peti- 
tion may  be  presented  against  the  same  election  and 
return.  But  there  is  no  analogy  between  those  provisions 
and  this  case.  The  contest  to  which  they  relate  is  for  the 
seat  in  the  House  :  whereas  as  to  Brown,  he  is  to  be  made 
a  party  only  that  he  may  be  liable  to  penalties. 

I  fear  great  inconvenience  would  arise,  if  the  agents  of 
a  successful  candidate  could  be  made  defendants  to  an 
accusation  of  personal  misconduct  in  an  election,  upon  a 
petition,  the  leading  object  of  which  was  to  unseat  the 
sitting  member.  The  Legislature  has  not,  at  least 
directly,  provided  for  it — none  of  the  general  rules  meet 
it — and  this  omission  seems  to  me  to  require  the  exercise 
of  legislative  power  in  order  to  supply  it.  It  would  be 
an  addition  to  the  powers  which  the  statute  gives,  not  a 
matter  of  procedure  merely  in  the  exercise  of  powers 
given. 

The  allegation  in  the  17th  paragraph — unless  as  a  pro- 
ceeding against  Brown — would  infringe  on  the  spirit  if 
not  the  letter  of  the  6th  General  Rule,  because  under  a 
general  charge  of  corrupt  practices,  specific  details  need 
not,  I  apprehend,  be  given  until  an  order  for  particulars 
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is  made ;  but  the  rule  does  not  preclude  the  statement  of 
such  evidence,  it  renders  it  unnecessary,  and  so  far  was  no 
doubt  designed  to  discourage  such  a  practice.  If  Brown 
is  properly  made  a  party,  I  think  he  would  have  a  right 
to  such  an  order  under  this  rule.  I  have  looked  at  the 
Imperial  Statute  31-32  Yic,  c.  125,  from  the  45th  section 
of  which  this  of  ours  seems  to  have  been  copied,  but  that 
Act  refers  to  preceding  statutes  in  force  in  England,  under 
which  proceedings  might  be  instituted. 

Under  our  statute  (34  Vie,  c.  3,  s.  16)  the  Judge  is  re- 
quired to  determine  whether  the  member  whose  election  or 
return  is  complained  of,  or  any  and  what  other  pei'son 
was  thereby  returned  or  elected,  or  whether  the  election 
was  void,  and  shall  forthwith  certify  in  writing  such 
determination  to  the  Speaker,  appending  thereto  a  copy  of 
his  notes  of  the  evidence  ;  and  upon  such  certificate  being 
given,  such  determination  shall  he  final  to  all  intents  and 
purposes. 

But  the  Judge  is  (s.  17),  when  a  corrupt  practice  is 
charged,  in  addition  to  this  certificate,  at  the  same  time  to 
report  in  writing  to  the  Speaker,  among  other  things,  "  the 
names  of  any  persons  who  have  been  proved  at  the  trial 
to  have  been  guilty  of  any  corrupt  practices." 

The  case  of  Stevens  v.  i  illett,  L.  B.  6  C.  P.  147,  which 
was  not  referred  to  on  the  argument,  points  out  very 
clearly  the  distinction  between  a  "  determination  "  and  a 
"  report,"  and  our  own  statute  so  closely  resembles  the 
English  Act  31-32  Vic,  c.  125,  that  this  decision  is  applic- 
able in  many  particulars  to  the  present  case.  It  is  the 
Judge's  duty  to  report,  but  it  is  not  said  his  report  is  to 
be  final.  The  49th  section  of  our  statute  enacts  that 
"  any  person  other  than  a  candidate  found  guilty  of  any 
corrupt  practice  in  any  proceeding  in  which  he  has  had  an 
opportunity  of  being  heard,"  shall  incur  certain  penal  con- 
sequences. Now,  if  the  Legislature  had  intended  that  the 
Judge  who  tried  the  issues  raised  upon  the  election  peti- 
tion, and  relating  to  the  validity  of  the  election  and 
return,  should  at  the  same  time  hear  and  determine  a 
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charge  of  corrupt  practices  against  one  who  had,  as  an 
elector  or  agent,  taken  part  in  the  election,  it  is,  I  think, 
reasonable  to  expect  that  it  would  have  distinctly  said 
so.  It  is  obvious  that  the  Act  was  framed  upon  the  Eng- 
lish statute.  The  49th  section  of  our  Act  is  substantially, 
though  not  in  every  detail,  a  copy  of  the  45th  section  of 
the  English  statute,  which,  however,  by  section  15,  gives  a 
certain  effect  to  the  report  of  the  Judge  as  respects 
persons  guilty  of  corrupt  practices  for  the  purpose  of  the 
prosecution  of  such  persons,  referring  to  another  English 
statute  (26  Vic,  c.  29) ;  but  that  portion  of  the  Judge's 
report  does  not  aftect  the  disqualification  ;  it  is  the 
foundation  of  another  proceeding.  It  does  not  seem  to 
have  occurred  to  the  f  ramers  of  our  Act  that  it  was  neces- 
sary to  provide  for  some  "  proceeding  in  which,  after 
notice  of  the  charge,"  the  person  inculpated  by  the  Judge's 
report  may  have  an  "  opportunity  of  being  heard ;"  and 
while  making  use  of  section  45,  they  did  not  remember  or 
refer  to  section  16  of  the  English  statute ;  and  thus,  as 
appears  to  me,  the  mode  of  subjecting  a  party  to  the  penal 
consequences  of  the  49th  section  has  not  been  provided. 
It  may  be  as  well,  however,  to  invite  attention  to  the  fact 
that  our  enactment  applies  to  persons  guilty  of  any  cor- 
rupt practices.  The  English  Act  (section  45)  extends  only 
to  those  found  guilty  of  bribery. 

In  my  opinion  the  power  of  adjudging  a  person  "  other 
than  a  candidate"  guilty  of  corrupt  practices  so  as  to  sub- 
ject him  uO  the  disqualifications  enumerated,  is  not  con- 
ferred either  upon  the  Election  Court  or  the  Judge  on 
the  rota ;  and  that  the  Judge's  report  of  "  the  names  of 
any  persons  who  have  been  proved  at  the  trial  to  have 
been  guilty  of  any  corrupt  practice  "  is  not  final  and  con- 
clusive, so  as  to  bring  such  persons  within  the  operation 
of  the  49th  section  as  found  guilty,  and  therefore  subject 
to  the  penal  consequence. 

I  think,  therefore,  an  order  should  issue  to  strike  out 
the  17th  paragraph,  and  the  concluding  paragraph  of  the 
prayer  of  the  petition. 
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I  understand  the  application  is  made  on  behalf  of  the 
respondent,  and  not  of  Brown.  If  it  were  on  behalf  of 
the  latter,  I  should  give  him  his  costs,  as  no  objection  was 
made  to  his  being  heard.  If  of  the  respondent,  the  point 
being  new,  I  will  give  no  costs. 


SOUTH  OXFORD. 
Before  Chief  Justice  Draper. 

Woodstock,  13th  to  15th  July,  1875. 

Benjamin  Hopkins,  Petitioner,  v.  Adam  Ojay^r,  Respondent. 

Production  of  telegrams — Evidence  respecting  charges  not  in  particulars — 
Excluding  Respondent'' s  Attorney  from  court. 

The  Court  ordered  the  agent  of  a  telegraph  company  to  produce  all  tele- 
grams sent  by  the  respondent  and  his  alleged  agent  during  the  election, 
reserving  to  the  respondent  the  right  to  move  the  Court  of  Appeal  on 
the  point ;  the  responsibility  as  to  consequences,  if  it  were  wrong  so  to 
order,  to  rest  on  the  petitioner. 

A  witness  called  on  a  charge  in  the  particulars  of  giving  spirituous  liquors 
in  a  certain  tavern  on  polling  day,  during  polling  hours,  cannot  be  asked 
if  he  got  liquor  during  polling  hours  in  other  taverns. 

The  attorney  for  the  respondent  may  be  ordered  out  of  court  when  a 
witness  is  being  examined  on  a  charge  of  a  corrupt  bargain  for  his 
withdrawal  from  the  election  contest,  when  the  evidence  of  such 
witness  may  refer  to  the  sayings  and  doings  of  such  attorney  in  re- 
spect of  such  withdrawal. 

The  statements  in  the  petition  appear  on  p.  238. 

Mr.  JR.  A.  Harrison,  Q.C.,  and  Mr.  H.  B.  Beard  for  peti- 
tioner. 

Mr.  Bethune  and  Mr.  F.  R.  Ball  for  respondent. 

During  the  trial  the  following  points  were  decided : 
An  agent  of  a  telegraph  company  was  subpoenaed  to 

produce  certain  telegrams  in  the  custody  of  the  telegraph 

company. 

David  Flooh :  I  am  in  the  Montreal  Telegraph  Com- 
pany's employment  at  Ingersoll.  The  respondent  and 
Peter  J.  Brown  sent  messages  through  the  office  during 
the  election.  The  messages  are  in  existence  now.  I  object 

to  produce  them.    I  am  instructed  not  to  produce  them. 
17 
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After  the  argument  of  counsel, 

Draper,  C.  J.  A.,  said  :  I  admit  the  right  to  call  for  the 
telegrams,  reserving,  as  a  question  of  law,  whether  the 
petitioner  has  a  legal  right  to  demand  them,  the  respon- 
sibility as  to  any  and  all  consequences,  if  it  be  wrong,  to 
rest  on  the  petitioner.  The  respondent  having  leave 
reserved  to  move  the  Court  of  Appeal  on  the  point,  I 
direct  their  production, 

A  witness  was  called  to  prove  that  spirituous  liquors 
were  given  during  the  polling  hours  at  Brady's  tavern,  in 
Ingersoll.    During  his  examination, 

Mr.  Harrison  asked  the  witness :  In  what  taverns  in 
Ingersoll,  other  than  Brady's,  did  you  get  liquor  on  polling 
day,  during  polling  hours  ? 

BIr.  Bethune  objected.  Brady's  tavern  is  the  only  tavern 
in  Ingersoll  mentioned  in  the  particulars,  and  therefore 
the  question  should  not  be  allowed. 

Draper,  C.  J.  A. — I  sustain  the  objection. 

A  paragraph  in  the  petition  charged  that  one  James  A. 
Devlin,  who  had  been  a  candidate  at  the  election,  was 
induced  by  a  corrupt  bargain  to  retire  from  the  contest. 
Durinof  his  examination,  Devlin  stated  that  he  had  been 
asked  to  see  Mr.  P.  J.  Brown  and  another  as  to  his  with- 
drawal. 

Mr.  Harrison  then  applied  that  Mr.  P.  J.  Brown  should 
be  ordered  to  withdraw  while  the  witness  was  giving  his 
evidence. 

Mr.  Bethune  objected,  as  Mr.  Brown  was  the  attorney 
for  the  respondent,  and  his  presence  was  necessary  to 
assist  counsel  in  the  proceedings. 

Draper,  C.  J.  A. — I  direct  Mr.  Brown's  withdrawal 
while  this  witness  is  examined  as  to  Mr.  Brown's  sayings 
'  and  doings  in  relation  to  paragraph  8  of  the  petition 
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After  a  number  of  witnesses  had  been  examined,  it  was 
agreed  by  the  counsel  for  both  parties  that  the  election 
should  be  declared  void  on  account  of  corrupt  practices 
by  one  William  McMurray,  an  agent  of  the  respondent,  in 
giving  spirituous  and  fermented  liquors  at  his  tavern,  in 
the  town  of  Ingersoll,  on  the  polling  day,  during  the  hours 
appointed  for  polling,  in  violation  of  section  66  of  the 
Election  Law  of  1868. 

The  Chiee  Justice  certified  accordingly,  and  reported 
that  William  McMurray  was  proven  to  have  been  guilty 
of  corrupt  practices  at  the  said  election. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  10.) 
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Before  Chief  Justice  Draper. 

PeterboPvO,  S6th  to  28th  July,  and  2nd  August,  1875. 

James  Stratton,  FetUioner,  v.  John  O 'Sullivan, 
Bespondent. 

Acts  of  agency — Bespondent's  Agent  partaking  of  liquor  during  polling 
hours  not  a  corrupt  practice — Meeting  of  electors — Treating  hy  Re- 
spondent's Agent — 36  Vic,  c.  2,  s.  2 — Law  of  agency. 

A  witness  stated  that  he  had  asked  the  people  in  his  neighborhood  to 
vote  for  the  respondent,  had  attended  a  meeting  of  the  respondent's 
friends,  and  made  arrangements  for  bringing  up  voters  on  polling  day, 
and  had  a  team  out  on  polling  day. 

Held,  that  the  evidence  of  his  being  an  agent  of  the  respondent  was  not 
sufficient. 

One  B.  was  appointed,  in  writing,  by  the  respondent  to  act  as  his  agent 
for  polling  day.  During  the  day  he  went  to  a  tavern  and  asked  for 
and  was  given  a  glass  of  beer. 

Held,  that  B.  treated  himself,  and  neither  gave  nor  sold,  and  was  not 
therefore  guilty  of  a  corrupt  practice. 

One  C.  accompanied  the  respondent  when  going  to  a  public  meeting,  and 
canvassed  at  some  houses.  On  the  journey,  the  respondent  cautioned 
C.  not  to  treat,  nor  do  anything  to  compromise  him  or  avoid  the  elec- 
tion. The  respondent's  election  agent  paid  for  C.'s  meals  at  the  place 
where  the  meeting  was  held. 

Held,  that  the  evidence  showed  that  the  respondent  had  availed  himself 
of  C.  's  services,  and  was  therefore  responsible  for  his  acts. 

Agency  in  election  matters  is  a  result  of  law  to  be  drawn  from  the  facts 
of  the  case,  and  the  acts  of  the  individuals. 
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A  meeting  of  the  electors  was  held  in  a  town  hall,  and  C.  (the  agent 

above  named)  and  a  number  of  electors  went  from  the  meeting  to  a 

tavern,  where  they  were  treated  by  C. 
Held,  1.  That  this  was  a  meeting  of  electors  assembled  for  the  pm^pose  of 

promoting  the  election  ;  and, 
2.  That  the  treating  by  C.  was  a  corrupt  practice,  and  a  breach  of  the 

61st  s.  of  32  Vic,  c.  21,  as  amended  by  2nd  s.  of  36  Vic,  c  2. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Bethime  and  Mr.  D.  W.  Dumhle  for  petitioner. 
Mr.  Hector   Cameron,  Q.C.,  and  Mr.  Burrdiam  for  re- 
spondent. 

In  addition  to  what  is  set  out  in  the  judgment,  the 
followinoj  evidence  was  oiven  : 

Francis  Birdsall:  I  live  in  Asphodel.  I  asked  people  in 
my  neighborhood  to  vote  for  Dr.  0 'Sullivan.  There  was 
a  meeting  at  Westwood — not  a  public  meeting — of  the 
friends  of  Dr.  0 'Sullivan.  We  talked  over  the  election ; 
made  arrangements  for  bringing  up  voters  on  polling  day. 
John  Breakenridge  and  Charles  O'Reilly  were  the  agents 
for  O 'Sullivan  at  this  election.  I  had  a  team  out  on 
polling  day.  Treated  myself  and  four  or  five  others  at 
Westwood  on  polling  day;  I  paid.  I  had  brandy  and 
sugar ;  the  landlord,  Galbraith,  brought  in  the  liquor.  I 
was  cold,  and  had  driven  35  miles.  I  told  the  landlord 
that  if  he  would  not  bring  the  liquor,  I  would  get  it  myself, 
and  he  then  gave  it.  One  of  the  others  said  he  had  voted, 
and  it  would  do  no  harm  to  treat  him. 

Garry  Galbraith:  I  keep  a  tavern  at  Westwood.  My 
tavern  was  closed  on  polling  day.  Francis  Birdsall  came 
and  insisted  on  having  something,  and  he  gave  something  to 
four  or  five  who  came  with  him,  who  said  they  had  voted. 
John  Breakenridge  may  have  drank,  but  I  am  not  sure  I 
gave  him  any.  I  think  Breakenridge  was  at  my  place 
about  noon.    He  was  there  again  during  the  evening. 

John  Breakenridge:  I  took  part  in  favor  of  respondent. 
I  was  at  Norwood  when  Dr.  O'Sullivan  was  there  at  a 
public  meeting.  I  was  also  at  a  private  meeting  at  Bishop's 
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hotel ;  a  meeting  of  respondent's  central  committee ;  20 
or  30  persons  were  present ;  respondent  was  not  there. 
I  was  secretary ;  I  had  no  regular  appointment.  At  that 
meeting  I  was  appointed  as  agent  for  the  respondent  for 
polling  day,  but  respondent  himself  appointed  me.  [Ap- 
pointment put  in.]  I  got  this  from  the  respondent's 
brother.  Mr.  O'Reilly  was  also  named  at  my  request.  I 
did  no  treating  on  polling  day.  I  was  in  Galbraith's 
tavern.  I  treated  myself ;  I  got  a  glass  of  beer ;  I  asked 
for  it  in  the  kitchen,  and  got  it  in  another  room,  not  the 
bar.  Francis  Birdsall  came  with  me.  I  paid  for  no  drinks 
for  any  person  that  day. 

After  the  argument  of  counsel  as  to  the  agency  of 
Francis  Birdsall,  and  the  purchase  of  liquor  by  John 
Breakenridge  at  Galbraith's  tavern,  Westwood,  during 
polling  hours  on  polling  day. 

Draper,  C.  J.  A.,  said:  I  think  the  evidence  of  Birdsall's 
agency  insufficient.  As  to  the  purchase  by  Breakenridge 
of  liquor  in  Galbraith's  tavern,  it  was  a  glass  of  beer  to 
which  he  treated  himself ;  he  neither  gave  nor  sold.  I 
find  for  the  respondent  on  these  charges. 

The  facts  on  which  the  election  was  avoided  are  suffi- 
ciently set  out  in  the  judgment. 

Draper,  C.  J.  A. — It  is  very  satisfactory  to  me  to  be 
able  to  find  that  there  is  no  evidence  whatever  in  this 
case  which  impugns  the  personal  conduct  or  character  of 
the  respondent.  I  find  not  only  that  he  is  free  from  the 
imputation  of  any  forbidden  practice  in  the  course  of  this 
election,  but  that  he  has  endeavored,  by  earnest  advice  and 
caution,  to  restrain  his  friends  and  supporters  from  doing 
anything  which  would  enable  his  opponents  to  neutralize 
the  success  to  which  he  aspired,  and  render  the  election  in 
which  he  confidently  anticipated  success  being  open  to 
question  through  the  indiscretion  or  recklessness  of  any 
of  them.    Unfortunately,  his  advice  was  disregarded;  the 
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law  forbidding  the  practice  of  treating  and  keeping  the 
taverns  open  during  the  hours  of  polling,  has  been  wantonly 
violated,  and  the  principal  matter  of  inquiry  is  whether 
any  of  the  leading  culprits  in  these  offences  are  so  far 
identified  with  the  respondent  as  in  point  of  law  to 
constitute  them  his  agents,  and  to  render  him  responsible 
for  their  illegal  acts. 

There  was  a  meeting  of  the  electors  at  Apsley  about 
a  week  before  the  polling  day.  It  had  been  publicly 
advertised.  The  respondent,  the  petitioner  and  Major 
Boulton  all  spoke  at  it.  The  respondent  had  engaged  a 
sleigh,  and  one  Timothy  Cavanagh  and  Major  Boulton 
accompanied  him  to  this  meeting.  They  drove  first  to 
Holmes's  tavern.  After  the  meeting  the  respondent  and 
Cavanagh  returned  to  Holmes's.  The  respondent  retired 
almost  directly  for  the  night.  A  number  of  those  electors 
who  attended  the  meeting  went  also  to  Holmes's.  Cavan- 
agh treated  the  people  ;  Holmes  says  he  told  him  to  give 
the  people  liquor,  and  Cavanagh  says  he  treated  many 
times,  and  that  one  Boyd — a  supporter  of  Stratton's,  the 
opposing  candidate — did  so  likewise.  This  continued,  as 
Cavanagh  states,  from  10  p  m.  to  2  a.m.  the  next  morning. 
The  facts  are  relied  upon  to  show  a  violation  of  the  61st 
section  of  the  Election  Law  of  1868,  by  Cavanagh,  at  the 
expense  of  the  respondent,  or  at  his  own  expense,  in  pro- 
viding and  furnishing  drink  to  a  meeting  of  electors 
assembled  for  the  purpose  of  promoting  such  election.  If 
this  be  proved,  then  the  question  arises,  was  Cavanagh 
the  agent  for  respondent  ?  For  if  he  was,  then  the  latter 
is  answerable  for  his  acts  and  corrupt  practices,  though, 
as  in  this  case,  he  not  only  did  not  authorize  them,  but 
actually,  and  in  sincerity,  endeavored  to  prevent  them. 

Agency  does  not  necessarily  require  to  be  proven  by  an 
actual  appointment,  verbal  or  written,  by  the  candidate. 
"  It  is  a  result  of  law  to  be  drawn  from  the  facts  of  the 
case,  and  from  the  acts  of  the  individuals."  Every  instance 
in  which,  with  the  knowledge  of.  the  candidate  or  his 
employed  agent,  say  his  expense  agent,  a  person  acts  at 
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all  in  furthering  the  election  for  him,  or  in  trying  to  get 
votes  for  him,  tends  to  prove  that  the  person  so  acting- 
was  authorized  to  act  as  his  agent.  A  repetition  of  such 
acts  strengthens  the  conclusion.  I  found  these  conclusions 
upon  authorities  in  the  mother  country,  using  to  a  great 
extent  their  very  words,  but  not  simply  quoting  them. 

To  apply  them  to  this  case.  Cavanagh,  at  his  own  re- 
quest, which  I  do  not  doubt,  and  for  certain  personal 
motives  which  he  asserts, — but  to  which  (excepting  his 
gratitude  to  the  doctor  for  his  professional  services)  I  give 
but  slight  credit, — accompanies  the  candidate  on  a  journey, 
which  had  for  one  object  to  attend  a  public  meeting  in 
reference  to  the  election  at  Apsley,  and  for  another  to 
canvass  voters  in  a  particular  section  of  the  county.  It 
was  intended  that  Mr.  Carnegie,  one  of  the  respondent's 
authorized  agents,  should  have  gone  with  him.  He  did 
not  go,  and  Cavanagh's  request  that  he  should  be  taken 
was  complied  with,  though  Mr.  Carnegie  says  he  had  no 
desire  to  take  him.  Cavanagh  says  he  was  acquainted 
with  people  on  the  Burleigh  Road,  and  that  he  did  not 
canvass  the  whole  of  the  Burleigh  Road ;  that  on  this 
journey  he  canvassed  at  some  houses,  and  perhaps 
canvassed  some  voters  whom  they  met  on  the  road,  and 
may  have  introduced  some  voters  to  respondent.  The  very 
first  witness  called  in  this  case  was  one  of  them.  On 
their  journey,  Cavanagh  states,  the  respondent,  knowing 
his  habits  (if  I  remember  rightly,  he  used  some  such 
expression  as  "He  ivas  an  awful  fellow  for  treating'''), 
cautioned  him  to  do  nothing  which  would  spoil  his  elec- 
tion— a  caution  which  strengthens  the  assumption  that 
the  respondent  counted  on  Cavanagh's  assistance  and 
exertions.  Major  Boulton,  who  also  went  with  the  re- 
spondent and  Cavanagh,  heard  the  former  tell  Cavanagh 
not  to  treat  nor  do  anything  to  compromise  him  or  avoid 
the  election — a  charge  which  points  to  the  employment 
of  Cavanagh  for  some  work  or  duty  in  which  his  acts 
would  be  deemed  acts  done  under  the  implied  authority 
of  the  respondent.    Again,  on  the  day  after  this  meeting. 
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Mr.  John  McDonald,  who  appeared  to  me  to  be  a  very 
respectable  witness,  saw  Cavanagh  and  the  respondent 
together,  and  took  Cavanagh  on  one  side  and  asked  him 
whether  he  had  done  anything  towards  enabling  parties  to 
get  liquor  on  the  election  day,  and  received  his  assurance 
that  he  had  not.  He  also  said  he  knew  Cavanagh  many 
years,  and  had  heard  of  his  character  as  to  being  free  handed 
in  treating,  and  busy  in  elections.  Then  Cavanagh  goes 
to  a  meeting  in  Otonabee  in  a  cutter  which  he  hired,  but 
does  not  know  whether  he  paid  for  it,  or  whether  it  was 
charged  to  respondent.  The  respondent's  authorized  agent 
paid  for  the  meals  which  Cavanagh  got,  and  which 
Holmes  had  charo-ed  ao'ainst  him  in  an  account  dated  in 
February,  1875,  bub  relating  to  Cavanagh's  being  at 
Holmes's  on  the  13fch  January  preceding.  All  these  cir- 
cumstances, taken  separately,  may,  or  at  least  some  may, 
be  deemed  trifling  and  unimportant,  but  combined  they 
acquire  weight  and  substance  ;  and  substantiated  by 
parties  none  of  whom  are  hostile  to  the  respondent,  they 
appear  to  me  to  furnish  strong  evidence  of  agency.  I  am 
alive  to  the  danger,  as  well  as  to  the  apparent  hardship^ 
of  fixing  the  respondent  with  liability  for  acts  done  by 
another  as  his  agent,  which  other,  if  the  question  had  been 
directly  put  to  him,  he  would  not  have  employed  in  that 
character.  There  was  obvious  misgiving  on  the  respond- 
ent's part,  and  apparently  still  greater  on  Carnegie's,  but  I 
think  they  resolved  to  incur  the  risk,  and,  without  any 
formal  appointment,  the  respondent  availed  himself  of  his 
services,  and  quoad  the  election,  became  responsible  for  his 
acts. 

Assuming  the  agency  to  l)e  established,  I  go  back  to 
inquire  into  the  acts  of  Cavanagh  in  treating  at  Holmes's 
after  this  meeting  of  the  electors.  His  own  statement  may 
sufiice  as  to  this  :  "  I  was  at  the  Apsley  meeting,  and  after- 
wards went  to  Holmes's  tavern.  Boyd  and  I  treated  alter- 
nately, turn  about ;  I  treated  from  about  ten  at  night  till 
two  in  the  morning ;  can't  tell  how  many  times  ;  I  paid 
for  each  drink  as  it  was  taken." 
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[  think  this  is  a  breach  of  the  2nd  sec.  of  36  Vic,  c.  2, 
which  repeals  sec.  61  of  the  Election  Law  of  1868.  The 
only  question  that  can  arise  is  whether  this  drink  was 
furnished  to  a  "  meeting  of  electors  assembled  for  the 
purpose  of  promoting  such  election  previous  to  or  during 
such  election."  The  meeting  was  certainly  not  convened 
at  Holmes's  tavern,  but  at  a  town  hall  not  far  from  it ; 
and  Cavanagh,  Boyd,  and  a  number  of  electors  went  from 
that  meeting  to  Holmes's.  It  is  not  open  to  question  that 
the  meeting  was  assembled  for  the  purpose  of  promoting 
such  election,  unless  the  statute  is  to  receive  the  narrower 
construction  that  a  meeting  of  the  supporters  of  only  one 
candidate  is  meant,  and  the  promotion  of  the  election 
means  only  the  promotion  of  election  of  that  candidate. 
I  do  not  doubt  that  such  a  case  would  be  within  the  Act, 
and  the  evidence  on  the  present  trial  is  by  no  means  con- 
clusive against  this  being  precisely  that  case.  Still  I  am 
of  opinion  the  wider  construction  is  no  more  than  what 
the  Legislature  intended.  If  the  meeting  consists  of 
electors  of  different  parties,  and  it  is  held  with  the  view 
of  promoting  an  election,  it  must  necessarily  be  an  election 
of  a  representative  for  the  whole  constituency,  to  what- 
ever party  he  may  belong.  Unless  the  larger  construction 
prevail,  a  general  meeting  of  electors,  held  only  for  the 
purpose  of  selecting  a  candidate,  would  not  be  within  its 
provisions,  and  the  providing  and  furnishing  drink  or 
other  entertainment  to  the  electors  present  would  not  be 
prohibited.  I  do  not  agree  in  such  an  interpretation. 
Another  difficulty  has  been  suggested,  namely,  that  the 
treating  did  not  take  place  in  the  building  within  the 
meeting  assembled,  and  that  the  meeting  was  in  fact  over. 
A  .similar  question  arose  in  the  North  Wentwortli  case  {post). 
I  there  held  that  where  a  meeting  had  been  held  for  the 
promotion  of  an  election,  and  after  the  transaction  of 
their  business  they  had  gone  generally  together  to  a 
neighboring  tavern  on  the  invitation  of  the  candidate  on 
whose  behalf  the  meeting  was  held,  who  there  furnished 
or  provided  drink  or  other  entertainment  for  them,  it  was 


252 


PROVINCIAL  ELECTIONS. 


[a.d. 


within  the  statute.  I  have  been  given  to  understand  that 
a  similar  construction  was  adopted  in  another  case.  I 
have  seen  no  reason  hitherto  to  change  my  opinion,  and 
adhering  to  it,  I  am  under  the  necessity  of  finding  that 
this  was  a  corrupt  practice  committed  by  an  agent  of  the 
respondent,  though  without  his  actual  knowledge  and 
consent,  and  that  the  election  and  return  are  void. 

The  result  is,  I  find  for  the  petitioner  on  the  first  charge 
relied  upon  by  Mr.  Bethune.  I  give  no  judgment  on  the 
charge  of  treating  by  Cavanagh  at  Smith's  tavern  at 
Indian  River,  as  it  was  not  included  in  the  particulars, 
and  I  find  for  the  respondent  on  the  other  charges. 

(9  Journal  Lcgis.  Assem.,  1875-6,  p.  10.) 


NORTH  VICTORIA. 


Before  Chief  Justice  Draper. 

Lindsay,  4th  to  7th,  ISth  and  19th  August,  1875. 

Duncan  McRae,  Petitioner,  v.  John  David  Smith, 
Respondent. 

Practice — Particulars — Evidmce  of  bribery  and  oj  agency— Entertainment 
at  a  meeting  of  electors — Hiring  teams  on  polling  day — Agent  treating 
during  polling  hours — Case  not  in  Particulars — Recriminatory  case. 

Where  particulars  were  delivered  after  the  time  limited  by  the  order  for 
particulars,  and  not  returned,  an  application  made  at  the  trial  to  set 
them  aside  was  refused ;  such  application  should*  have  been  made  in 
Chambers  before  the  trial. 

Particulars  of  recriminatoi'y  charges  delivered  after  the  time  limited  by 
the  order  for  such  particulars  were  allowed,  but  the  petitioner  was 
allowed  to  apply  for  time  to  answer  the  charges  therein  contained,  and 
was  given  such  costs  as  had  been  occasioned  by  the  granting  of  the 
application. 

Where  evidence  of  an  act  of  keeping  open  his  tavern  on  polling  day,  and 
selling  liquor  therein  as  usual,  by  P.,  an  agent  of  the  petitioner,  came 
out  on  cross-examination,  and  during  the  argument  the  evidence  was 
objected  to  because  the  charge  was  not  in  the  particulars,  the  case  was 
not  considered. 

The  evidence  respecting  a  charge  of  bribery,  by  payment  of  a  disputed 
debt,  was  held  insufficient  to  sustain  the  charge. 

After  a  meeting  of  electors  in  a  town  hall,  some  friends  of  the  respondent 
remained  together  consulting  about  the  election,  and  afterwards  went 
to  a  tavern,  where  some  of  them  boarded,  and  had  an  oyster  supper. 
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Held,  that  the  evidence  was  not  sufficient  to  sustain  the  charge  that 
this  was  entertainment  furnished  to  a  meeting  of  electors  under  s.  61 
of  32  Vic,  c.  21,  as  amended  by  36  Vic,  c  2,  s.  2. 

On  polling  day,  one  W.  asked  two  voters  to  go  with  him  and  vote  for 
the  respondent,  and  he  would  bring  them  back,  and  they  could  feed 
their  horses  and  have  dinner.  W.  sent  one  of  his  horses  on  some  of 
his  own  business,  and  hired  from  one  of  the  voters  a  horse,  for  which 
W.  paid  him  50c.,  and  then  drove  with  the  two  voters  to  the  poll. 

Held,  not  a  hiring  of  ahorse,  etc,  to  carry  voters  to  the  poll  within  s.  71, 
nor  a  furnishing  of  entertainment  to  induce  voters  to  vote  for  the  re- 
spondent, within  s.  61  of  the  Election  Law  of  1868. 

An  offer  by  an  agent  of  the  respondent  when  canvassing  a  voter,  that  he 
"  would  see  him  another  time  and  things  would  be  made  right,"  is  not 
an  offer  of  bribery. 

An  agent  of  the  respondent,  while  canvassing  a  voter,  gave  $8  to  the 
widowed  sister  of  the  voter,  an  old  friend  of  his,  who  was  then  in  re- 
duced circumstances.  The  agent  stated  that  this  was  not  the  first 
money  so  given,  and  that  it  was  in  no  way  connected  with  the  election. 

Held,  under  the  circumstances,  not  an  act  of  bribery. 

One  M. ,  an  agent  of  the  respondent,  treated  at  a  tavern  during  polling 
hours  on  polling  day.  The  evidence  was,  that  decanters  were  put 
down,  and  people  helped  themselves,  but  there  was  no  evidence  that 
spirituous  liquors  were  used.  The  evidence  was  objected  to  at  the 
time,  as  the  charge  was  not  mentioned  in  the  particulars,  but  admitted 
subject  to  the  objection. 

Held,  1.  That  the  nature  of  the  treat  in  the  bar-room  of  a  country  tavern 
raised  the  presumption  that  the  treat  was  of  spirituous  liquors,  and 
was  a  corrupt  practice,  which  avoided  the  election. 

2.  That  had  an  application  been  made  to  add  a  particular  embracing  the 
charge,  it  would  have  been  granted. 

A  charge  of  treating  a  meeting  of  electors  by  an  alleged  agent  of  the 
petitioner  was  not  sustained,  owing  to  the  alleged  agency  not  having 
been  satisfactorily  proved. 

One  M.,  the  financial  agent  of  the  petitioner,  agreed  with  a  voter  who 
had  a  difference  with  the  petitioner  about  a  right  to  cut  timber  on  the 
voter's  land,  to  settle  the  matter — the  voter  when  canvassed  to  vote 
for  the  petitioner  referring  to  this  difference.  M.  signed  an  agree- 
ment in  the  petitioner's  name,  whereby  he  surrendered  any  claim  to 
cut  timber  except  as  therein  mentioned. 

Held,  1.  That  a  surrender  of  the  right  to  cut  timber  on  the  lands  of 
another  was  a  "valuable  consideration,"  within  the  meaning  of  the 
bribery  clauses  of  32  Vic,  c  21. 

2.  That  the  agent  M.  was  guilty  of  an  act  of  bribery. 

Where  the  right  of  the  petitioner  to  claim  the  seat  is  decided  adversely 
in  one  case,  it  is  no  prejudice  to  the  respondent's  case  that  other 
charges  against  the  petitioner  are  not  pronounced  upon. 

Recriminatory  charges  are  permitted  in  the  interest  of  electors,  in  order 
to  prevent  a  successful  petitioner  obtaining  the  vacated  seat  if  he  has 
violated  any  provision  of  the  Election  Law. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  the  seat  for  the  petitioner. 

The  vote  at  the  election  was  :  For  respondent,  724  ;  for 
petitioner,  720  ;  majority  for  respondent,  4. 
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The  respondent  filed  recriminatory  charges  against  the 
petitioner. 

Mr.  Hector  Gamer  on,  Q.C.,  and  Mr.  A.  Boultbee  for  peti- 
tioner. 

Mr.  Maclennan,  Q.C.,  and  Mr.  D.  J.  Mclntyre  for  re- 
spondent. 

During  the  trial,  the  following  points  were  decided 
respecting  the  particulars : 

Mr.  Maclennan,  at  the  opening  of  Court,  objected  to  the 
particulars  delivered  by  the  petitioner,  on  the  ground  that 
they  were  too  late,  not  having  been  delivered  within  the 
time  limited  by  the  order. 

Mr.  Cameron,  contra :  The  order  under  which  the  par- 
ticulars were  delivered  is  not  here,  so  the  application  is 
defective.  Moreover,  the  particulars  were  delivered,  and 
also  further  particulars. 

Draper,  C.  J.  A. — The  particulars  appear  to  have  been 
accepted,  and  never  returned  to  the  petitioner.  I  think 
the  application  to  set  them  aside  should  have  been  made 
in  Chambers  before  the  trial,  and  that  the  respondent 
should  not  have  allowed  the  petitioner  to  proceed  and 
incur  costs.    Particulars  allowed. 

Mr.  Maclennan,  on  5th  August,  moved  to  have  the  ser- 
vice of  the  particulars  on  the  recriminatory  charges,  under 
the  order  of  31st  July,  allowed,  and  read  an  affidavit 
showing  why  an  earlier  compliance  with  the  order  was 
not  made. 

[The  Chief  Justice. — An  affidavit  should  be  filed  stating 
that  the  deponent  has  reasonable  grounds  for  believing 
that  he  can  prove  the  allegations.] 

Mr.  Cameron :  The  order  being  for  better  particulars, 
shows  that  those  previously  delivered  were  insufficient. 
The  respondent  made  no  application  until  the  31st  July, 
and  the  order  then  made  was  not  acted  on  until  the  3rd 
August,  and  not,  therefore,  24  hours  before  the  day  ap- 
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pointed  for  the  trial.  Numerous  witnesses  must  be  called 
i£  the  particulars  are  now  received,  and  the  petitioner 
must  get  up  evidence  to  reply.  Besides,  the  order  is  not 
complied  with,  as  the  residences  of  the  parties  named  are 
not  given,  and  there  is  no  facility  for  inquiring. 

Mr.  Maclennan :  The  order  requiring  petitioner  to  de- 
liver particulars  to  the  respondent  within  a  limited  time 
was  not  complied  with;  but  particulars  delivered  to  the 
respondent  up  to  the  night  before  the  trial  have  been 
allowed. 

Draper,  C.  J.  A. — I  am  embarrassed  by  the  considera- 
tion that  if  these  new  particulars,  or  some  of  them,  are 
sustained,  they  would  be  of  vital  import.  And,  on  the 
other  hand,  the  order  being  made  on,  I  must  assume, 
sufficient  grounds,  unless  some  sufficient  reason — beyond 
the  delay  in  delivering  the  new  particulars — be  shown  for 
neutralizing  the  order,  I  am  bound  to  give  effect  to  it. 
The  residences  of  the  persons  named  in  the  new  particulars 
are  given  in  the  scrutiny  particulars,  and,  in  fact,  no 
prejudice  is  shown.  The  petitioner  is  allowed  to  apply 
for  time  to  answer,  and  the  indulgence  now  asked  is 
granted  on  the  terms  of  payment  of  such  costs  as  may 
be  occasioned  to  the  petitioner  by  the  granting  of  this 
application. 

During  the  cross-examination  of  a  witness  called  by  the 
petitioner,  on  the  case  against  the  respondent,  the  follow- 
ing evidence  was  given : 

Williar/t  Peters :   I  live  at  Victoria  Road.    .    .    :    .  . 

Cross-examined  :  I  kept  my  tavern  open  on  polling  day, 
and  sold  liquor  as  usual.  There  was  no  polling  place  within 
3  miles  of  my  house,  and  I  was  told  that  I  need  not  shut 
it.  [The  evidence  on  which  Peters  was  held  to  be  an  agent 
of  the  petitioner  is  omitted]. 

Mr.  Maclennan,  on  the  recriminatory  case,  contended  that 
the  selling  of  liquor  on  polling  day  by  William  Peters,  an 
agent  of  the  petitioner,  destroyed  the  petitioner's  right  to 
claim  the  seat. 
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Mr.  Boultbee  objected,  as  there  was  no  such  charge  in 
the  particulars. 

Mr.  Maclennan :  The  evidence  on  this  charge  was  elicited 
from  Peters,  who  was  called  as  a  witness  for  the  petitioner, 
and  he  made  the  statement  on  cross-examination,  to  which 
no  objection  was  taken. 

Air.  Boultbee:  Peters  was  called  as  a  witness  on  the  peti- 
tioner's case,  and  this  evidence  bears  on  the  recriminatory 
case.  The  charge  is  not  in  the  particulars,  and  the  witness 
made  the  statement  sua  sponte. 

Draper,  C.  J.  A. — It  is  not  on  the  record  that  I  can 
find,  in  any  shape  ;  nor  was  any  application  made  to  put 
it  there. 

The  evidence  affecting  the  result  of  the  election  was  as 
follows  : 

Malcolm  McDou.f/all :  I  was  at  Simpson's  hotel  at  Cobo- 
conk  about  2  or  3  p.m.  on  the  polling  day,  and  about  5  or 
6  miles  from  any  polling  place,  while  I  was  travelling 
from  Kirkville  to  Somerville.  I  treated  about  six  persons 
in  the  bar-room  ;  some  of  them  were  strangers  to  me. 
Decanters  were  put  down  for  people  to  help  themselves. 

[The  Chief  Justice  on  the  day  on  which  he  delivered 
judgment,  made  the  following  note  opposite  the  above 
evidence :  "  Mr.  Maclennan  objected  to  this  evidence,  as 
the  charge  was  not  mentioned  in  the  particulars.  I  re- 
ceived it  subject  to  the  objection.  I  did  not  think  of 
noting  this  at  the  time  ;  but  now  (18th  August),  being 
reminded  of  it  by  Mr.  Maclennan,  I  have  a  recollection, 
that  it  was  so,  but  not  the  same  as  if  I  had  noted  it  at 
the  moment.  I  did  not  then  think  it  of  any  great  import- 
ance."] 

Counsel  for  the  petitioner  contended  that  as  it  was 
shown  decanters  were  put  down  for  people  to  help  them- 
selves, the  presumption  was,  that  spirituous  liquors  had 
been  drunk  on  the  occasion  referred  to  by  the  witness. 
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The  Court  was  then  adjourned  until  the  18th  August, 
at  Osgoode  Hall,  when  the  following  judgment  was 
delivered  : 

Draper,  C.  J.  A. — The  unsuccessful  candidate,  Duncan 
McRae,  is  the  petitioner,  and  the  respondent,  John  David 
Smith,  has  filed  recriminatory  charges  against  the  peti- 
tioner. 

The  first  case  relied  on  by  the  petitioner  is  stated  in 
the  particulars  thus  :  That  James  Ellis  and  one  Mooney, 
agent  of  respondent,  bribed  Thomas  Coulter  and  Thomas 
Hodgson  by  the  payment  of  a  disputed  debt  between 
Coulter  and  Hodgson.  The  facts  proved  were  that 
Mooney  asked  him  to  vote  for  the  respondent.  Coulter 
would  not  promise  nor  did  he  refuse,  but  he  said  that 
there  was  a  debt  due  to  him  for  seven  or  more  years  by  a 
firm  of  John  C.  Smith  &  Co.,  John  C.  Smith  being  the 
respondent's  uncle.  Mooney  promised  to  write  and  get 
the  debt  paid  if  he  could.  Afterwards  Coulter  saw 
respondent  and  Ellis  together,  and  again  referred  to  this 
claim.  Ellis  said  that  respondent  was  not  a  member  of 
the  firm  when  this  claim  arose  (which  was  proved  to  be 
the  case).  Respondent  said  he  would  write  to  his  uncle, 
and  if  it  was  right  his  uncle  would  no  doubt  pay  it. 
Coulter  and  Hobden  (not  Hodgson,  as  stated  in  the  par- 
ticulars) voted  for  the  respondent.  Hobden  was  not 
present  at  any  of  these  conversations,  nor  interested  in 
them,  and  it  does  not  appear  that  anything  was  done  in 
the  matter.  I  think  the  evidence  entirely  insufiicient  to 
sustain  the  charge. 

The  next  charge  relates  to  an  oyster  supper  at  Buck's 
hotel,  in  Minden.  There  had  been  an  election  meeting  in 
the  Town  Hall — about  five  minutes'  walk  from  the  hotel. 
After  this  meeting  was  over  some  of  the  respondent's 
friends  remained  together  consulting  about  the  election, 
and  afterwards  went  to  Buck's,  where  some  of  them 
boarded.  There  it  was  proposed  to  have  an  oyster  supper, 
which  Frederick  J.  Shove,  one  of  the  party,  ordered.  He 
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said  he  had  been  working  hard  for  the  respondent  during 
the  day,  and  needed  refreshment.  Respondent  had  pre- 
viously gone  to  his  own  room,  and  Shove  invited  him  to 
come  down  and  join  them.  Eespondent  was  half  undressed 
and  declined,  but  at  the  same  time  he  urged  Shove  to  do 
nothing  to  prejudice  the  election,  and  Shove  went  down, 
and  seven  or  eight  persons  sat  down  to  supper. 

The  respondent  gave  evidence  respecting  this  to  the 
following  effect :  I  began  to  undress,  when  Shove  came 
in  and  said,  "  Don't  you  want  to  buy  a  load  of  oats  ?"  I 
asked  him,  "  What  do  you  mean  ?"  He  said,  "  There  are 
a  few  of  us  down  stairs  who  are  going  to  have  some 
oysters."  It  must  then  have  been  11.30  p.m.  He  invited 
me  to  join  them.  I  excused  myself,  and  he  said,  "  Can't 
Jim  Ellis  pay  for  this  ?"  I  said  I  thought  he  could.  He 
said,  "  Very  well,"  and  turned  down  stairs.  Shove  swore 
he  thought  the  supper  should  be  given.  It  was  an  under- 
standing it  should  be  for  the  benefit  of  respondent,  but 
respondent  did  not  like  the  idea  of  giving  refreshment. 
Shove  thought  there  was  an  arrangement  that  it  should 
be  charged  by  Buck  to  respondent  as  a  sale  of  oats.  Shove 
said  that  he  suggested  this.  Buck's  charge  was  $13.20, 
which  was  for  the  supper  only.  Shove  made  up  the 
account  a  day  or  two  after  the  supper,  Oats  were  thirty- 
two  cents  a  bushel,  and  Shove  swore  that  he  thought  that 
was  the  way  the  amount  was  got  at.  Shove  made  it  up 
with  one  Lott,  Buck's  book-keeper  or  bar-tender.  He 
applied  for  payment,  and  Shove  said  forty- one  bushels 
of  oats  would  cover  it.  He  also  stated  on  re-examination 
that  this  supper  was  ordered  without  any  thought  of  in- 
fluencing Buck,  and  that  respondent  said  to  him  (Shove)  to 
be  very  careful  to  do  nothing  to  interfere  with  the  election. 
He  said  that  they  were  careful,  that  the  oysters  were  to 
be  charged  as  oats,  and  that  it  was  arranged  with  the 
bar-keeper  it  should  be  charged  as  oats  ;  and  he  concluded 
his  evidence  by  saying,  "  As  we  were  working  all  day  for 
respondent,  I  thought  naturally  that  he  ought  to  pay  for 
our  refreshment.    I  intended  all  along  to  have  it  charged 
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to  him.  I  thought  it  necessary  to  forward  the  election." 
Some  of  those  at  the  supper  were  boarders  at  the  hotel. 

James  Ellis  spoke  of  this  supper,  and  said  he  was  one 
of  the  party.  He  thought  $3.20  would  have  been  ample 
payment  for  the  supper.  He  heard  a  talk  about  oats 
after  the  supper  was  mentioned.  Gaynor,  one  of  the  party 
who  had  been  at  the  meeting,  produced  a  paper  on  which 
was  written,  "  Twenty  bushels  of  oats  at  forty  cents,"  and 
they  laughed,  and  the  paper  was  thrown  under  the  table. 
As  far  as  he  knew,  the  supper  had  nothing  to  do  with  the 
election.  The  oysters  were  got  from  Gaynor's,  who  keeps 
a  grocery  near  the  tavern.  When  Shove  came  down  from 
seeing  respondent,  he  stated  that  respondent  had  said, 
'/  Whatever  Jim  says."  The  witness  understood  that  he 
was  meant  by  "  Jim." 

The  particular  to  support  which  the  foregoing  evidence 
was  given,  is  that  one  Frederick  Shove,  of  the  village  of 
Minden,  an  agent  of  the  respondent,  and  with  his  know- 
ledge and  consent,  provided  and  furnished  drink  and 
other  entertainment  to  a  meeting  of  electors  assembled  for 
the  purpose  of  promoting  the  election,  at  the  hotel  of  D. 
Buck,  in  the  Village  of  Minden. 

I  think  this  particular  is  not  proved  by  the  evidence 
given.  I  assume  it  to  be  amended  so  as  to  obviate  any 
minor  objections,  but  it  fails  in  my  opinion,  on  the  essen- 
tial ground  that  Shove  is  not  shown  to  be  generally  the 
respondent's  agent,  nor  particularly  to  furnish  this  enter- 
tainment. Mr.  Shove  (whose  manner  appeared  to  me  to 
indicate  that  he  entertained  no  mean  opinion  of  himself) 
desired  to  have  an  oyster  supper  at  the  respondent's  ex- 
pense, and  to  evade  the  law  against  treating,  which  he 
feared  might  apply,  proposed  the  absurd  scheme  of  an 
imaginary  purchase  of  oats  for  a  sum  much  in  excess  of 
what  the  supper  would  have  cost,  and  then  goes  to  the 
respondent,  who  was  just  going  to  bed,  to  invite  him  to 
join  them,  concluding  that  if  he  accepted  the  invitation 
he  would  pay  the  bill.  The  respondent  very  prudently 
decUned,  coupling  the  refusal  with  a  caution  against  any 
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improper  practice.  Shove  made  the  arrangement  with 
the  bar-keeper,  and  afterwards  made  up  the  account  for 
him.  I  suspect  the  bar-keeper  at  first  looked  to  Shove 
for  payment,  though  scarcely  for  the  sum  of  $13.20,  for 
I  cannot  find  that  Shove  ever  pretended  to  be  respond- 
ent's accent,  or,  even  on  Shove's  own  statement,  that  the 
respondent  gave  him  actual  or  implied  authority  to  act 
as  his  agent  on  this  special  occasion.  Looking  at  Shove's 
conduct  and  his  account  of  the  matter,  I  think  his  evi- 
dence does  not  prove  this  charge,  and  the  only  plausible 
ground  for  sustaining  it  is  the  respondent's  statement 
that  Shove  said  to  him,  "  Can't  Jim  Ellis  pay  for  them  ?" 
and  the  respondent  answered,  "  He  thought  he  could."  Mr. 
Ellis's  evidence  of  what  Shove  said  when  he  came  down, 
of  the  result  of  his  inviting  respondent  to  join  them,  does 
not  sustain  Shove's  account  of  it,  nor  does  Ellis  appear 
to  have  said  or  done  anything  in  regard  to  ordering  or 
authorizing  the  supper  to  be  ordered.  In  fact.  Shove  re- 
presents he  ordered  it  before  he  went  up  to  respondent's 
room.  I  think  it  would  be  an  extreme  construction  to 
hold  this  supper  to  be  a  violation  of  section  61  of  the 
Election  Law  of  1868.  Mr.  Shove's  language  might  be 
held  sufficient  as  against  himself  to  subject  him  to  the 
penalty  mentioned  in  the  65th  section  of  the  Act,  but  not 
to  avoid  the  election.  I  find  for  the  respondent  in  this 
part  of  the  case. 

In  Hicks's  case  the  charge  is  that  Andrew  Washington 
(agent  for  respondent),  on  the  polling  day  hired  the 
teams,  horses  and  vehicles  of  George  Hicks  and  David 
Mitchell  to  convey  voters  to  the  poll,  and  also  paid  them  for 
horse  hire,  furnished  the  keeping  of  two  teams,  and  gave 
dinner  to  them  to  induce  them  to  vote  for  respondent. 

The  facts,  as  well  as  I  can  gather  from  the  evidence, 
are  that  Hicks  had  a  team  of  his  own  and  was  employed 
by  Washington  to  draw  lumber  for  him,  Washington 
owning  a  saw  mill.  Hicks  and  Mitchell  were  voters,  and 
Hicks  had  been  canvassed  by  a  Mr.  McLaughlin  for  re- 
spondent. Washington  had  been  written  to  by  respondent 
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for  his  vote  and  influence,  and  did  not  answer  the  letter 
though  he  supported  respondent.  On  the  polling  day, 
Washington,  who  was  going  to  the  poll,  asked  Hicks  and 
Mitchell  to  go  with  him  and  vote  for  respondent,  saying 
that  he  would  take  them  and  bring  them  back,  and  they 
could  feed  their  horses  and  have  dinner.  Hicks  said  to 
Mitchell,  "  We  should  vote  for  Smith,"  and  Washington 
said  "  Yes,  vote  for  Smith,"  and  they  agreed  to  go. 

Washington  then  sent  off  his  foreman  on  some  business 
to  another  place  in  a  cutter,  with  one  of  the  horses  of 
Washington's  own  team,  with  instructions,  after  his  errand 
was  done,  to  meet  him  at  the  polling-place,  and  hired  from 
Hicks  one  of  his  horses  to  make  up  his  team,  and  paid 
Hicks  half  a  dollar  for  his  hire.  Washington  then  drove 
with  Hicks  and  Mitchell  to  the  poll.  The  foreman  arrived, 
and  Washington  and  he  drove  off  in  the  cutter,  and  Hicks 
and  Mitchell,  with  the  horses  and  sleigh,  returned  to 
Washington's  house  and  got  dinner. 

On  this  evidence  I  cannot  find  that  Washington  was 
acting  as  an  agent  for  respondent,  nor  that  Washington 
was  guilty  of  a  breach  of  either  the  61st  or  the  71st  sec- 
tions of  the  Election  Law  of  1868. 

The  next  case  on  which  the  petitioner's  counsel  relied 
was  Ralph  Simpson's  case. 

The  charge  is  that  Malcolm  McDougall,  an  agent  of  re- 
spondent, bribed,  or  attempted  to  bribe,  or  ofiered  to  bribe 
certain  electors — to  wit,  Ralph  Simpson,  of  Eldon,  and 
Mrs.  McDonald,  of  Kirkfield,  and  furnished  and  ofiered  a 
sum  of  money  to  the  said  Mrs.  McDonald  to  use  in  cor- 
rupt practices. 

I  find  that  Malcolm  McDougall  was  an  agent  of  the  re- 
spondent. I  arrive  at  this  conclusion  upon  the  statements 
contained  in  his  examination  before  the  County  Judge, 
and  McDougall's  evidence  confirms  me  in  it.  In  regard  to 
Simpson's  statement,  McDougall  swore  that  he  met  him 
on  the  road  on  the  polling  day.  He  had  no  doubt  he 
asked  him  to  vote  for  respondent.  He  (Simpson)  said  he 
was  going  to  vote  for  McRae,  and  that  he  (McDougall) 
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said  nothing  to  him  to  induce  him  to  change,  by  way  of 
promise  or  otherwise. 

Simpson  swears  that  McDougall  asked  him  to  vote  for 
respondent,  but  offered  him  nothing — did  not  mention 
money  to  him  at  all,  but  said  he  would  like  me  to  vote 
for  respondent ;  if  I  would,  he  would  see  me  another  day, 
and  things  would  be  made  right — that  he  told  McDougall 
he  would  vote  for  McRae,  and  it  was  after  this  that  Mc- 
Douo^all  said  he  would  see  him  asjain. 

I  think  the  evidence  falls  short  of  what  is  required  to 
bring  the  case  within  the  statute.  There  was  no  gift  or 
loan  of  money,  or  offer  or  promise  of  money  or  valuable 
consideration.  It  would,  I  think,  be  a  forced  and  un- 
warrantable construction  of  the  words  "  he  would  see  me 
another  time,  and  things  would  be  made  right,"  to  hold 
them  to  import  an  undertaking  fraught  with  penal  con- 
sequences ;  and  McDougall's  assertion  on  oath  "  that  he 
said  nothing  to  him  "  (Simpson)  "  to  induce  him  to  change, 
by  way  of  promise  or  otherwise,"  is  entitled  to  some  con- 
sideration. 

T  find  for  respondent  on  this  charge,  as  far  as  respects 
Ralph  Simpson. 

There  is  another  item  included  in  the  same  charge — 
that  of  having  bribed  or  attempted  to  bribe  certain 
electors — namely,  Mrs.  McDonald,  of  Kirkfield,  and  fur- 
nished and  offered  a  sum  of  money  to  the  said  Mrs.  Mc- 
Donald to  use  in  corrupt  practices. 

It  is  shown  that  McDougall  was  canvassing  one  John 
McDonald  in  favor  of  respondent — not  very  successfully, 
for  he  said  he  left  him  quite  undecided  as  to  whether  he 
would  vote  or  no.  They  two  were  outside  the  house,  and 
McDougall  went  in  to  take  leave.  Mrs.  McRae,  a  widowed 
sister  of  John  McDonald's,  was  there.  McDougall  spoke 
of  her  as  an  old  friend  of  his,  and  it  might  be  inferred 
that  his  acquaintance  with  her  preceded  her  marriage. 
He  said  she  was  in  reduced  circumstances.  He  put  some 
money — he  thought  $8 — in  her  hand,  but  she  was  un- 
willing to  take  it.    She  said  nothing,  but  did  not  take  it. 
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McDougall  swore  "  This  was  not  the  first  money  I  had 
given  her.  I  swear  I  acted  in  this  from  personal  feelings, 
and  in  no  way  connected  with  the  election." 

This  offer  to  Mrs.  McRae  was  the  only  offer  of  money 
he  made  to  any  one  while  he  was  out  there.  He  did  also 
live  in  that  part  of  the  country.  lie  was  the  only  witness 
who  spoke  to  this  part  of  the  charge,  and  he  strenuously 
denied  its  truth,  and  I  believe  him.  It  escaped  notice  at 
the  trial  that  the  charge  had  reference  to  a  Mrs.  McDonald, 
and  the  evidence  to  Mrs.  McRae. 

I  find  in  favor  of  the  respondent  on  this  part  of  the 
charge. 

There  is  a  further  charge  that  McDougall,  as  agent  for 
the  respondent,  which  I  have  already  found  him  to  be, 
bribed  Duncan  Monro  by  payment  of  money. 

To  sustain  this  charge  McDougall  and  Monro  were  both 
examined.  McDougall  swore  that  he  hired  Monro  to  take 
him  with  his  team  to  the  Victoria  Road,  to  drive  him 
round.  He  went  to  arrange  for  teams  to  carry  in  voters. 
McKay  arranged  to  take  his  teams  out.  He  made  no 
bargain  with  him.  Nothing  was  said  to  him  that  he  was 
to  be  paid.  I  made  no  bargain  with  any  one  to  hire 
their  teams.  I  gave  them  to  understand  I  would  not 
promise  or  pay  for  them."  Monro  swears,  "  I  was  out 
with  a  horse  and  cutter  at  Mr.  McDougall's  request  on 
Saturday,  and  at  his  request  on  the  following  Monday, 
the  polling  day.  I  was  paid  upon  Saturday  night.  Noth- 
ing was  then  said  about  the  Monday.  I  took  a  man  (one 
Sickles)  to  the  polls  on  Monday.  Mr.  McDougall  asked 
me  to  drive  a  man  to  the  polling  place,  and  said  nothing 
about  paying  or  not  paying.  If  I  was  offered  pay  I  would 
take  it.  When  I  returned  McDougall  was  gone."  Now 
the  only  money  paid  by  McDougall  to  Monro  is  stated 
to  be  $2.50,  and  that  is  shown  to  be  for  the  hiring  on 
Saturday  by  the  testimony  of  both  witnesses,  and  to  have 
been  paid  on  Saturday  night.  This  appears  to  me  to 
disprove  the  charge  of  bribery;  there  is  no  particular 
charging  the  hiring  or  paying  for  the  conveying  of  Sickles 
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to  the  polls  on  Monday,  though  there  is  an  unsupported 
charge  of  bribing  one  Sickles  by  the  payment  o£  money. 
It  is  enough  to  say  that  this  other  charge  (if  advanced) 
would  not  have  been  proved  by  the  foregoing  evidence. 

The  remaining  charge  relied  upon  by  the  petitioner's 
counsel  was  a  charge  of  treating  by  McDougall,  as  agent 
for  respondent,  upon  the  polling  day.  The  only  witness 
to  prove  it  is  McDougall  himself. 

He  stated  that  he  was  at  Simpson's  hotel,  at  Coboconk, 
about  two  or  three  o'clock  p.m.  on  the  polling  day  It  was 
about  five  or  six  miles  from  any  polling  place.  He  was 
travelling  from  Kirkville  to  Somerville.  He  treated 
about  six  persons  in  the  bar-room.  Some  of  them  were 
strangers  to  him.  His  teamster  was  named  Edwards.  He 
(McDougall)  did  not  know  he  was  a  voter.  The  bar-room 
was  open.  They  only  stopped  at  Coboconk  to  water  the 
horses.  McDougall  said  he  did  not  know  what  the  parties 
whom  he  treated  drank ;  that  he  was  not  in  the  habit  of 
drinking  anything  stronger  than  beer  or  wine. 

The  respondent's  counsel  objected  to  the  admissibility 
of  this  evidence.  I  have  already  expressed  my  very  clear 
opinion,  which  I  will  repeat,  that  McDougall's  agency 
was  sufficiently  established  by  his  own  evidence,  which 
proves  also  that  he  treated  five  or  six  persons  at  Simpson's 
hotel  on  the  polling  day  and  during  polling  hours.  The 
question  as  to  what  the  parties  drank  was  raised,  and 
was  answered  by  the  assertion  (not  denied)  that  the 
witness  had  stated  that  decanters  were  put  down  and 
people  helped  themselves.  I  had  not  noted  this  particular 
expression.  In  fact,  it  never  occurred  to  me  to  doubt  what 
was  the  nature  of  this  treat  in  the  bar-room  of  a  country 
tavern. 

It  is  my  unpleasant  duty  upon  this  evidence  to  find 
that  respondent  was  guilty  of  a  "corrupt  practice"  through 
his  agent,  Malcolm  McDougall,  but  without  the  respond- 
ent's actual  knowledge  and  consent. 

I  come  now  to  the  recriminatory  charges,  of  which  four 
are  relied  upon  by  the  counsel  for  the  respondent. 
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1.  That  petitioner,  on  the  6th  January,  at  Victoria  Road 
Station,  provided  drink  and  other  entertainment  at  his 
own  expense  for  a  meeting  of  electors  assembled  for  the 
purpose  of  promoting  his  election,  contrary  to  the  61st 
section  of  the  Election  Law  of  1868.  Hector  Campbell 
proved  that  he  kept  an  inn  at  Victoria  Road ;  that  shortly 
before  the  polling  there  was  an  election  meeting  of  some 
fifty  or  sixty  persons  at  a  stone  building;  after  the 
meeting  a  number  of  them  came  to  Campbell's  inn,  and 
drink  was  given  to  them  by  order  of  Dalglish,  who  said 
petitioner  would  pay  for  it.  During  the  same  afternoon 
Dalglish  himself  returned  to  the  inn,  and  paid  the  charge, 
which  amounted  to  $2.  The  petitioner  did  not  speak  to 
Campbell  on  this  matter  at  all.  Richard  Killingsworth 
swore  that  he  was  present  when  the  petitioner  asked  Camp- 
bell if  there  was  anything  in  the  charge  relating  to  treating 
at  his  tavern  on  his  (petitioner's)  behalf,  and  Campbell 
said  there  was  no  treating,  and  that  he  did  not  see  peti- 
tioner there.  The  petitioner,  the  last  witness  called  by 
respondent,  swore  that  the  meeting  at  which  he  was 
nominated  was  held  at  a  store-room  a  short  distance  from 
the  hotel.  He  expressed  a  doubt  as  to  whether  Dalglish 
was  there,  and  said  positively  that  he  did  not  make  or 
authorize  any  payment  to  Peters  (who  also  kept  a  tavern 
close  by)  or  to  Campbell  for  anything  furnished  that  day. 
He  said  he  read  the  charge  respecting  the  treat  at  Camp- 
bell's to  him  (C),  who  said  there  was  no  such  thing — that 
petitioner  was  not  at  his  house  at  all. 

It  was  stated,  and  not  denied,  that  Dalglish  was  the 
petitioner's  brother-in-law.  The  petitioner  proves  that 
Dalglish  accompanied  him  (driving  in  the  sleigh)  on  some 
of  his  electioneering  tours ;  but  of  any  acts  of  his — ex- 
cepting what  Campbell  swore  to — I  find  scarcely  a  trace. 
Unfortunately,  the  efibrts  to  serve  him  with  a  subpoena 
on  (as  I  understand)  the  day  this  trial  began,  were  not 
successful.  I  am  not  satisfied  that  his  character  as  agent 
is  proved,  and  must  therefore  decide  in  the  petitioner's 
favor  on  this  charge. 
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2.  Next  comes  Mcllroy's  case.  The  particulars  are  in  these 
words  :  "  John  Merry  and  Archibald  McFayden  (McFad- 
yen),  the  financial  agent  of  the  petitioner,  on  the  evening 
of  the  15th  January,  1875,  before  the  day  of  polling, 
bribed  Francis  Mcllroy,  an  elector,  to  induce  him  to  vote 
for  the  petitioner,  by  the  giving  up  of  an  agreement  for 
the  cutting  of  timber  upon  Lot  No.  2,  in  the  5th  con- 
cession of  the  township  of  Garden,  to  the  said  Francis 
Mcllroy." 

It  was  proved  that  Mcllroy  had  by  some  agreement  in 
writing,  which  was  not  produced,  sold  the  timber  growing 
upon  the  lot  named,  and  that  under  it  all  the  pine  timber 
and  basswood  had  been  cut  down  by  the  petitioner's 
workmen.  Mcllroy  insisted  that  he  had  sold  the  pine 
timber  only,  and  that  the  word  "  pine  "  should  have  been 
inserted  before  "  timber."  This  agreement  was  made 
upwards  of  two  years  before  the  election,  and  the  pine 
and  bass  had  all  been  cut,  and  under  it,  as  Mcllroy  stated, 
the  petitioner  claimed  to  have  bought  all  the  timber.  Two 
days  before  a  meeting  of  the  petitioner's  friends  at  Kirk- 
ville,  Merry  and  Gibson,  two  of  his  supporters,  asked 
Mcllroy  who  he  intended  to  vote  for,  and  he  said  he  did 
not  know  that  he  should  vote  at  all,  and  told  them  of  the 
difference  between  him  and  the  petitioner,  and  Merry  said 
he  thought  petitioner  and  witness  could  settle  it.  After 
the  Kirkville  meeting  was  over,  McFadyen,  who  was  one 
of  petitioner's  clerks,  told  Mcllroy  to  wait  and  settle  this 
matter.  Mcllroy  said  if  petitioner  would  give  up  his 
claim  to  the  rest  of  the  timber,  "we  would  call  it  square^ 
and  have  no  hard  feelings  about  the  matter."  Mcllroy 
had  previously  told  Merry  and  Gibson  that  if  petitioner 
would  give  up  all  claim  to  the  timber,  except  what  he  had 
then  cut,  he  (Mcllroy)  would  not  go  against  him  ;  and 
either  then  or  soon  after  Mcllroy  got  from  McFadyen  a 
paper  in  the  following  terms :  "  Balsover,  January  13th, 
1875.  This  is  to  certify  that  I  do  not  claim  any  timber 
of  Mr.  McEllroy,  excepting  the  pine  timber  and  the  bass- 
wood  that  is  already  cut  on  west  half  Lot  5,  on  the  5th 
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con.  in  the  township  of  Garden,  county  o£  Victoria."  (Sd.) 
"  Duncan  McRae,  per  A.  McFadyen,  witness." 

John  Merry  testified  that  he  desired  to  help  petitioner, 
and  went  to  see  Mcllroy  about  his  vote.  He  knew  nothing 
then  of  the  difficulty  about  the  timber.  Mcllroy  told  him 
he  generally  supported  petitioner.  Merry  saw  petitioner, 
and  told  him  or  McFadyen  what  Mcllroy  had  said  to  him. 
He  afterwards  heard  that  there  had  been  a  settlement. 
The  petitioner  in  his  evidence  said  as  to  this  matter :  "  1 
had  a  transaction  with  Mcllroy  about  timber.  I  told  him 
I  had  no  claim  except  for  the  pine  and  bass  wood.  Merry 
asked  me  on  the  night  of  the  meeting  if  I  was  going  to 
claim  any  more  of  Mcllroy 's  timber,  and  I  said  I  did  not 
intend  to  cut  any  more  of  it.  I  do  not  remember  that 
McFadyen  or  Gibson  said  anything  about  it.  I  know 
nothing  about  the  paper  mentioned  by  Mcllroy.  I  never 
heard  of  it  until  last  Monday,  when  I  got  the  particulars. 
McFadyen  is  not  an  elector." 

I  think  that  the  surrender  of  a  right  to  cut  timber  on 
the  lands  of  another  who  desires  to  obtain  such  surrender 
is  clearly  within  the  meaning  of  the  term  "  valuable  con- 
sideration." It  was  obviously  so  regarded  by  Mcllroy, 
and  was  so  asked  for  and  accepted  by  him.  The  evidence 
is  conclusive  as  to  McFadyen  having  delivered  the  assur- 
ance that  Mcllroy  would  not  in  that  event  oppose  the 
petitioner,  and  as  to  his  having  been  an  agent  of  the 
petitioner. 

I  find,  therefore,  that  the  petitioner,  through  his  agent, 
Archibald  McFadyen,  was  guilty  of  a  "  corrupt  practice," 
but  without  the  petitioner's  actual  knowledge  and  consent. 

After  the  foregoing  judgment  was  given,  counsel  for  the 
respondent  called  the  learned  Judge's  attention  to  a  dif- 
ference of  ruling  between  the  treating  by  Malcolm  Mc- 
Dougall,  an  agent  of  the  respondent,  at  Goboconk  on  poll- 
ing day,  and  the  selling  of  liquor  on  polling  day  by  Wm. 
Peters,  an  agent  of  the  petitioner,  at  Victoria  Road.  The 
evidence  as  to  the  latter  is  given  on  p.  255. 
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On  the  following  day  (19tli  August)  the  learned  Judge 
added  the  following  to  his  judgment : 

Draper,  C.  J.  A. — This  conclusion  appeared  to  me  to 
render  it  unnecessary  to  form  an  opinion  upon  the  two 
remaining  matters  advanced  by  way  of  recrimination.  It 
is  mainly  in  the  interest  of  electors  that  this  tu  quoque 
accusation  is  permitted,  in  order  to  prevent  a  successful 
petitioner  from  obtaining  the  vacated  seat  if  he  also  has 
violated  any  provision  of  the  Election  Law. 

However,  in  consequence  of  a  reference  made  by  one 
of  the  learned  counsel  to  an  apparent  inconsistency  be- 
tween my  ruling  in  the  Coboconk  treating  case  and  the 
keeping  open  on  polling  day  of  his  tavern  by  William 
Peters,  I  enlarged  the  time  for  pronouncing  my  final 
conclusion  until  to-day.  I  must  say  it  struck  me  that  it 
would  be  an  extreme  case  if  I  should  find  myself  com- 
pelled to  hold  that  Peters  (though  an  election  agent  of 
petitioner),  being  himself  the  tavern-keeper  and  selling 
liquor  as  usual  in  the  course  of  his  business,  could  there- 
by make  the  petitioner's  return,  if  he  had  been  elected, 
void,  though  no  connection  between  the  election  or  the 
petitioner  and  the  keeping  the  tavern  open  on  the  polling 
day  was  shown  to  exist.  Moreover,  I  noticed  that  Peters 
swore  (as  if  justifying  his  acts)  that  there  was  no  polling 
place  within  three  miles  of  his  house.  I  have  been  told 
that  there  is  an  erroneous  idea  abroad  that  the  law  does 
not  render  necessary  the  closing  a  tavern  at  that  distance 
from  the  polling  place ;  and  McDougall's  evidence  seems 
to  point  to  a  similar  mistake. 

Having  arrived  at  a  result  adverse  to  the  petitioner 
upon  Mcllroy's  case,  I  can  see  no  object  in  going  into 
Peters'  case,  and  my  refusal  to  receive  evidence  to  support 
it  could  be  no  detriment  or  hindrance  to  the  respondent. 
On  a  broad  view  of  the  case,  I  am  of  opinion  that  the 
evidence  in  the  Coboconk  case  was  properly  received, 
though  it  may  be  doubtful.  Had  an  application  been 
made  to  me  in  regular  form  to  add  a  particular  embracing 
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it,  I  think  that  (always  on  reasonable  conditions)  I  could 
not  have  refused ;  and  if  so— the  evidence  bein^  conclu- 
sive to  prove  it,  and  given  by  an  apparently  very  trust- 
worthy witness — the  error  resolves  itself  into  one  of  form. 
I  adhere  to  my  conclusion  on  the  charge  avoiding  the 
election,  and  also  to  that  upon  Mcllroy's  case  as  against 
the  petitioner.  It  is  no  prejudice  to  his  case  that  the 
other  charges  are  not  pronounced  upon. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  13.) 


CARDWELL. 

Before  Chief  Justice  Draper. 

Brampton,  7th  and  13th  Septembei-,  1875. 

Francis  O'Callaghan,  Petitioner,  v.  John  Flesher, 
Respondent. 

Acts  of  agency — Hostility  to  opposing  candidate — Corrupt  practices. 

One  S.,  who  desired  nomination  as  a  candidate  by  a  Reform  Convention, 
was  not  nominated,  and  thereupon,  from  hostility  to  the  convention 
and  its  nominee,  opposed  the  candidate  of  the  convention,  which  there- 
by had  the  effect  of  supporting  the  respondent.  At  the  close  of  the 
poll,  the  respondent  publicly  thanked  S.  for  being  instrumental  in 
bringing  about  his  election.  S.  owned  a  shop  and  tavern,  but  the 
license  for  the  latter  was  in  his  clerk's  name  ;  and  during  the  polling 
hours  on  polling  day  spirituous  liquors  were  sold  aad  given  in  the 
shop  and  tavern. 

Held,  that  what  was  done  by  S.  at  the  election  was  in  pursuance  of  a 
hostile  feeling  against  the  convention  and  its  candidate,  and  did  not 
constitute  him  an  agent  of  the  respondent. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Betlmne  for  petitioner. 

Mr.  J.  Hillyard  Cameron,  Q.C.,  for  respondent. 

The  evidence  affecting  the  election  is  set  out  in  the 
judgment. 

Draper,  C.  J.  A. — The  only  point  of  importance  in  this 
case  is,  whether  the  facts  in  evidence  establish  that  Peter 
Small,  a  merchant  and  hotel  keeper  within  this  electoral 
riding,  was  an  agent  of  the  respondent.    That  his  hotel 
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was  open  on  the  polling  day,  and  during  polling  hours, 
and  that  spirituous  liquors  and  beer  were  freely  given 
and  sold  therein,  were  not  at  9.II  denied. 
The  circumstances  are  peculiar. 

A  convention  of  the  electors  of  the  riding,  who  belonged 
to  the  Reform  party,  was  called  together  to  nominate  their 
candidate  for  this  election.  Certain  delegates  had  been 
chosen  or  otherwise  appointed  to  attend  this  convention. 
Peter  Small  had  fully  anticipated  that  he  would  be  the 
nominee.  He  was  a  well-known  member  of  the  Reform 
party,  and  was  a  Roman  Catholic.  He  kept  a  merchant's 
store  and  a  hotel  in  the  village  of  Ballycroy,  in  the 
township  of  Adjala,  and  had  large  dealings  and  connec- 
tions throuo^hout  the  ridino\  The  convention,  however, 
disappointed  his  expectations  and  nominated  Mr.  Bowles, 
who  became  the  opponent  of  the  Conservative  candidate, 
the  now  respondent. 

In  his  evidence  Mr.  Small  stated,  in  regard  to  Bowles 
and  his  nomination  by  the  convention,  that  "  people  voted 
for  him  (in  the  convention)  who  had  no  right  to  vote.  I 
showed  up  the  convention;  I  asked  people  to  vote  against 
Bowles.  I  made  it  understood  I  wanted  to  defeat  the 
nomination  of  the  convention.  I  considered  that  Bowles 
had  personally  broken  faith  with  me.  Though  I  had  a  con- 
versation with  the  respondent  after  Bowles'  nomination,  I 
never  spoke  to  him  at  all  about  the  election.  By  opposing 
Bowles  I  was  in  effect  supporting  respondent.  A  large 
number  of  my  friends  are  Roman  Catholics.  I  suppose 
there  are  seven  or  eight  hundred  Roman  Catholics  in  the 
riding.  I  remember  telling  the  respondent  to  see  young 
Walsh  and  he  would  give  him  some  information."  On  his 
cross-examination  he  said,  "  It  made  no  difference  to  me 
who  was  the  nominee  of  the  convention.  People  were 
allowed  to  vote  in  the  convention  who  had  no  votes  in  the 
riding, "  and  he  mentioned  the  names  of  several  such 
persons.  "  That  was  the  ground  of  my  acting  publicly. 
I  was  never  answered  except  by  one  J  ones.  I  had  nothing 
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to  do  with  the  respondent  in  trying  to  procure  his  election 
either  for  his  party's  sake  or  his  own." 

Waish  was  a  clerk  and  employee  of  Small  in  the  store 
and  business,  and  occasionally  in  the  bar  of  the  hotel.  He 
was  also  the  telegraph  operator,  the  telegraph  office  being 
in  the  store,  which,  with  the  hotel  (all  forming  one  build- 
ing), was  burnt  down  in  April  last.  The  hotel  license  was 
taken  out  in  Walsh's  name.  Spirituous  liquors  were  sold 
in  the  shop  as  well  as  in  the  hotel.  Walsh  said  he  was  a 
Conservative,  and  was  from  the  first  favorable  to  the 
respondent,  and  spoke  to  others  in  his  favor  and  to  get 
votes  for  him,  and  wrote  one  or  two  letters  with  the  same 
object.  He  spoke  to  the  respondent  about  the  election, 
and  was  his  scrutineering  agent  at  the  poll  at  Ballycroy 
under  an  appointment  signed  by  respondent,  who  left 
three  appointments  in  blank,  signed  by  him,  with  Walsh, 
to  be  used  if  necessary,  so  that  the  respondent  might  always 
have  an  agent  at  the  poll;  but  they  were  not  used,  as  he 
(Walsh)  was  not  absent  from  the  poll  more  than  five 
minutes.  The  poll  was  taken  in  a  separate  building  very 
near  the  shop  and  hotel.  He  was  at  the  meeting  at 
Tottenham,  in  the  township  of  Tecumseth.  Small  took 
him  there,  and  Small  made  a  speech  to  which  a  Mr.  Jones 
replied.  Small  was  showing  up  the  convention,  and 
accused  Jones  of  treachery.  Small  was,  as  Walsh  under- 
stood, desirous  of  defeating  Bowles.  Walsh  told  respond- 
ent of  the  dissatisfaction  of  the  Roman  Catholics  at  the 
unfair  exclusion  of  Small,  and  that  he  thought  this  dis- 
satisfaction improved  respondent's  prospects.  After  the 
result  of  the  polling  was  known,  and  late  in  the  evening  of 
polling  day,  the  respondent  returned  thanks  for  his  election, 
and  said  he  was  thankful  to  Small  for  being  instrumental 
in  bringing  about  his  election,  which  remark  may  have 
been  made  in  irony,  as  Small  had  supported  Bowles  at  a 
previous  election.  On  cross-examination  he  (Walsh)  added, 

I  think  Small  expected  the  nomination,  and  I  under- 
stood he  was  thrown  out  because  he  was  a  Roman 
Catholic.    There  was  a  breach  of  faith  among  the  mem- 
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bers  of  the  Reform  convention;  there  was  a  change 
between  the  open  and  the  secret  voting,  and  Mr.  Small's 
feeling  arose  from  this." 

I  have  set  out  this  evidence  with  some  particularity, 
because  upon  it  is  founded  an  argument  that  it  maintains 
the  assertion  that  Small  ought  to  be  regarded  as  an  agent 
for  the  respondent  as  to  this  election ;  that  the  respondent 
must  consequently  be  bound  by  his  acts,  and  that  if  he  is 
proved  to  have  been  guilty  of  corrupt  practices,  they  will 
attach  upon  the  respondent  as  the  acts  of  his  agent,  and 
will  avoid  the  election.  I  will  take  the  question  upon 
the  assumption  that  Small  was  guilty  of  corrupt  practices 
against  the  election  laws — a  fact  in  reality  not  disputed. 

Small  by  his  own  evidence,  as  well  as  by  circumstances 
appearing  which  indirectly  but  strongly  lead  to  the  same 
result,  was  a  well-known  member  of  the  Reform  party  ; 
nothing  transpired  during  the  whole  trial  to  put  this  in 
doubt,  and  not  an  expression  was  drawn  from  him  in  his 
examination  to  raise  a  doubt  that  his  political  opinions 
were  unchanged,  fie  admitted  that  he  had  a  conversation 
with  the  respondent,  but  not  about  the  election  ;  that  he 
had  told  him  to  see  young  Walsh,  who  would  give  him 
some  information.  The  respondent  did  see  Walsh,  who 
informed  him  of  the  dissatisfaction  of  some  of  the  Roman 
Catholics  at  the  treatment  of  Small  by  the  convention,  and 
that,  in  Walsh's  opinion,  this  was  favorable  to  the  respond- 
ent's success  ;  but  however  well  founded  that  young  man's 
opinion,  I  cannot  discover  in  it  any  proof  that  Small  had 
become  the  respondent's  agent  for  the  election,  or  that 
respondent  had  so  considered  him.  Mr.  Small  was  dis- 
appointed in  an  object  which  he  desired  and  expected  to 
have  obtained ;  he  was  irritated  because  (whether  rightly 
or  not)  he  thought  there  had  been  treachery  in  the  con- 
duct of  some  on  whom  he  had  relied  as  friends,  and  that 
unfair  means  had  been  resorted  to,  by  which  one  of  those 
friends  accepted  and  occupied  the  very  position  which  he 
coveted ;  and  he  resented  it  not  merely  in  words,  but  in 
the  acts  which  he  stated  in  evidence  ;  and  it  is  to  be 
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remarked  that  not  another  witness  but  himself  proves  any 
act  on  which  reliance  has  been  placed  to  prove  his  agency. 
It  is  perfectly  true  that  everything  he  did  under  the 
influence  of  these  feelings  which  was  prejudicial  to  the 
nominee  of  the  convention  was  favorable  to  the  respond- 
ent ;  that  every  obstruction  placed  in  the  path  of  the  one 
was  ;pro  tanto  a  clearing  of  the  way  for  the  other ;  but,  for 
the  purposes  of  this  question,  I  must  regard  the  motive 
which  brought  about  the  acts  relied  upon.   I  think  I  have 
the  key  to  this  whole  conduct,  and  that  I  have  shown 
what  dominating  influence  governed  him.    All  that  he 
is  proved  to  have  done  is  accounted  for  by  his  hostility 
towards  the  convention  and  their  nominee,  while  there  is 
really  no  direct  evidence  of  his  having  done  anything 
which  furnishes  the  ordinary  proof  from  which  agency  is 
inferred.  He  did  not  canvass  for  the  respondent  either  with 
the  respondent  or  alone.  He  attended  no  meetings  called  by 
the  respondent — for  the  meeting  at  Tottenham,  if  not  a 
Reform  meeting,  was  a  mixed  meeting,  and  his  speech  at  it 
was  hostile  to  the  convention  and  its  nominee  on  account  of 
their  conduct  towards  him.    He  does  not  appear  to  have 
solicited  one  vote  in  favor  of  the  respondent  or  to  have 
taken  one  vote  for  him  to  the  poll ;  and,  while  flghting  on 
purely  personal  grounds  against  the  Reform  candidate,  he 
does  not  change  his  opinions  as  a  Reformer.   I  freely  grant 
that  his  conduct  from  a  party  stand-point  was  absurd ; 
but  he  was  an  angry  man,  listening  to  the  promptings  of 
disappointed  and  exciting  feelings  of  wounded  self-esteem ; 
but  I  can  flnd  no  proof  in  it  of  his  agency  in  favor  of  the 
respondent ;  nor  can  I  fasten  upon  him  a  character  which 
I  feel  convinced  he  never  meant  to  assume.    I  can  quite 
understand  Small's  resolve  to  oppose  Bowles,  and  to  do 
all  that  he  could  to  defeat  him,  although  in  so  doing  he 
was  helping  the  opposite  party,  without  desiring  the 
success  of  Bowles'  opponent  on  any  other  ground  than 
hostility  to  Bowles,  and  disregarding  all  other  consequences 
of  his  gratifying  that  hostility  ;  but  I  cannot  convert  such 
a  course  into  an  agency  which  is  to  affect  a  party  who 
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is  not  in  any  way  connected  with  the  difference  between 
Small  and  Bowles,  or  hold  the  respondent  to  be  affected 
by  anything  done  by  Small  in  pursuajice  of  a  vindictive 
feeling  against  another,  to  which  the  respondent  was  no 
party. 

I  must  therefore  dismiss  the  petition ;  and  can  find  no 
reason  which  will  justify  me  in  refusing  to  give  the 
respondent  his  costs. 

(9  Jou/mal  Lcgis.  Assem.,  1875-6,  p.  23.) 


WEST  PETERBORO. 


Before  Chief  Justice  Draper. 

Petekboro,  SOth  and  SUt  Jul;/ ;  2nd  and  18th  August,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  17th  September,  1875. 

William  Hepburn  Scott,  Petitioner,  v.  George  Albertus 
Cox,  Respondent. 

Bribery  hij  offer  of  emphyment — Contradictory  evidence — Treating  during 
polling  hours— Fraudulent  device,  enabling  an  unqualified  person  to 
rote— Corrupt  jiractice — Special  case — Costs. 
Evidence  of  admissions  made  by  an  agent  after  his  agency  has  expired  is 
inadmissible. 

\ Where,  in  evidence  of  offers  of  bribery,  an  assertion  on  one  side  is  met  by 
a  contradiction  on  the  other,  the  uncorroborated  assertion  is  not  suffi- 
cient to  sustain  the  charge. 
A  candidates  appeal  to  his  business,  or  to  his  employment  of  capital  in 
promoting  the  prosperity  of  a  constituency,  if  honestly  made,  is  not 
prohibited  by  law. 
Quaere,  Whether  the  word  "  employment  "  used  in  the  bribery  clauses 
of  the  Act  refers  to  an  indefinite  hiring,  or  would  include  a  mere 
casual  hiring. 

One  T.,  who  was  on  the  roll  as  an  elector,  and  had  sold  his  property  in 
June,  1874,  before  the  final  revision  of  the  Assessment  Roll  by  the 
County  Judge,  was,  with  the  knowledge  of  the  respondent— who  was 
aware  a  doubt  existed  as  to  T.'s  right  to  vote — given  an  appointment  to 
act  as  scrutineer  at  a  distant  polling  place,  and  also  a  certificate  from 
the  Returning  Officer  under  .38  Vic,  c.  3,  s.  28,  to  enable  T.  to  vote 
at  the  place  where  he  was  to  act  as  such  scrutineer,  at  which  place  T. 
voted  without  taking  the  voter's  oath,  and  returned  without  entering 
upon  the  duties  of  scrutineer.  On  a  question  of  law  reserved  on  the 
al)Ove  facts  for  the  Court  of  Appeal, 

Held,  that  the  act  complained  of  was  not  a  corrupt  practice  under  the 
statute  ;  but  under  the  circumstances,  the  Court  gave  the  respondent 
no  costs  in  appeal. 
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The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Rector  Cameron,  Q.C.,  and  Mr.  H.  H.  Smith  for 
petitioner. 

Mr.  Bethune  and  Mr.  D.  W.  DumUe  for  respondent. 

During  the  examination  of  a  witness  respecting  his 
account  for  liquors  supplied  to  voters  on  polling  day, 
which  he  presented  to  one  Peter  Hamilton,  an  agent  of 
the  respondent,  on  the  day  after  the  election, 

Mr.  Cameron  asked  what  Hamilton  said  to  the  witness 
when  he  presented  the  account  to  him  the  day  after  the 
election. 

Draper,  C.  J.  A. — refuse  to  allow  the  question.  Ham- 
ilton's agency  expired  with  the  election.  Even  if  he 
asserted  some  fact  of  importance  bearing  on  the  issue,  his 
statement  of  that  fact  would  not  be  evidence  to  charge 
the  respondent.  As  to  mere  admissions,  there  can  be  no 
doubt ;  as  to  matters  of  fact,  Hamilton  may  be  called. 

The  evidence  on  the  charges  of  corrupt  practices  showed 
that  two  persons,  Cardinelle  and  La  Plante,  who  had  can- 
vassed among  the  French  voters,  had  treated  several  per- 
sons in  taverns  during  polling  hours  on  polling  day.  The 
evidence  on  the  other  charges  is  set  out  in  the  judgment. 

Draper,  C.  J.  A. — At  the  close  of  the  petitioner's  case, 
Mr.  Bethune  admitted  that  the  agency  of  Cardinelle  and 
La  Plante  was  proved,  and  that  he  could  not  deny  that 
the  evidence  established  that  they,  being  such  agents, 
had  violated  the  66th  section  of  32  Vic,  c.  21,  and  conse- 
quently that  the  respondent  could  not  retain  the  seat. 
He  contended,  however,  that  whatever  was  done  by  these 
agents  contrary  to  law  was  done  contrary  to  his  wishes, 
and  without  his  knowledge  and  consent.  If  the  petitioner, 
however,  persisted  in  the  personal  charges,  he  called  upon 
the  counsel  on  the  other  side  to  state  on  which  of  them 
he  relied. 
19 


276 


PROVINCIAL  ELECTIONS. 


[A.D 


Mr.  Cameron  stated  that  he  relied  on  the  second  parti- 
cular, charging  that  respondent  offered  to  one  John  Drake, 
a  voter,  permanent  employment  during  the  summer,  if  he 
would  vote  for  him. 

Also  on  the  third  particular,  charging  that  respondent 
offered  to  one  Cole  Barrett  employment  if  he  would  vote 
for  him. 

Also  on  the  fourth  particular,  charging  that  respondent 
offered  to  one  John  C.  Wood  employment  during  the 
comino^  summer  if  he  would  use  his  influence  for  re- 
spondent. 

Also  on  the  twelfth  particular,  charging  that  respondent 
offered  and  agreed  to  pay  the  travelling  expenses  of  one 
Jeremiah  Daley,  of  the  Town  of  Peterboro,  from  that 
town  to  the  place  where  the  said  Daley  was  then  in- 
tending to  work,  if  the  said  Daley  would  vote  for  re- 
spondent, and  did  pay  such  his  expenses. 

Also  on  the  thirteenth  particular,  charging  a  fraudulent 
device  in  procuring  from  the  Returning  Officer  a  certificate 
that  one  Frederick  Taylor  was  entitled  to  vote  in  the 
second  ward  of  the  Town  of  Peterboro,  his  name  appearing 
on  the  voters'  list,  though  he  had  parted  with  the  pro- 
perty in  respect  of  which  his  name  so  appeared  ;  and  in 
further  pursuance  of  the  said  device,  in  giving  to  the 
said  Taylor  a  colorable  appointment  to  act  as  agent  for 
the  respondent,  on  the  polling  day,  at  one  of  the  poll- 
ing places  for  the  township  of  North  Monaghan,  for  the 
purpose  of  enabling  the  said  Taylor  to  vote,  without 
having  the  voter's  oath  tendered  to  him,  whereas  it  was 
not  intended  that  the  said  Taylor  should,  nor  did  he,  act 
as  agent  for  respondent  at  the  said  polling  place  in  North 
Monaghan. 

I  need  not  take  up  time  in  discussing  the  evidence  of 
Drake.  His  statement  is  that  when  the  respondent  asked 
him  for  his  support,  he  replied  he  had  not  made  up  his 
mind,  and  added  :  "  I  suppose  if  I  am  idle,  you  will  give 
me  work,"  and  that  respondent  said  he  would  give  him 
work  for  the  summer.    The  conversation  was  talked  of, 
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and  four  or  five  weeks  afterwards  he  was  applied  to  to 
state  what  he  could  prove,  and  he  put  his  mark  to  a 
statement  drawn  up  from  his  answer  to  this  inquiry.  He 
stated  on  the  trial  that  he  hoped,  as  times  were  dull,  to 
secure  work  for  the  ensuino;  summer,  and  that  he  told  his 
then  employer  (Mr.  Clark),  a  few  minutes  after  respondent 
left,  that  the  respondent  had  asked  him  for  his  vote,  and 
had  offered  him  work  for  next  summer,  which  is  stronger 
than  his  present  statement.  The  respondent  swore  that 
when  he  asked  Drake  for  his  vote,  that  he  promised  so 
readily  that  he  doubted  if  Drake  knew  him — that  Drake 
did  not  even  ask  him  "  If  I'm  idle,"  etc.,  and  that  not  a 
word  passed  between  them  on  the  subject  of  respondent's 
p'ivino*  him  work.  Several  witnesses  were  examined  with 

0  o 

reference  to  Drake's  character  for  truthfulness.  In  answer 
to  their  unfavorable  statements,  a  number  of  persons 
were  called  who  amply  sustained  him.    But  I  am  quite  I 
clear  that  in  the  face  of  the  respondent's  positive  denial, 

1  cannot  take  Drake's  uncorroborated  assertion  as  suffi- 
cient to  sustain  this  personal  charge. 

Barrett's  evidence  is  also  relied  on  to  sustain  another 
personal  charge.  He  swore  that  respondent  asked  him 
for  his  vote,  and  he  replied  that  he  had  promised  Scott. 
Respondent  said  that  Scott  did  not  give  any  work.  He 
heard  respondent,  at  a  public  meeting  at  the  Town  Hall, 
say  he  had  lots  of  work  on  hand,  and  plenty  of  money  to 
spend  on  it,  and  he  would  employ  workmen  as  soon  as  the 
election  was  over.  His  statement  of  a  promise  of  the  re- 
spondent to  give  him  work  in  return  for  the  exercise  of 
his  influence  at  the  election  is  positively  denied  by  the 
respondent.  I  cannot  on  such  a  state  of  evidence  find 
that  this  personal  charge  is  proved.  I  may  remark  also 
that  I  am  not  disposed  to  treat  what  a  candidate  may  say 
in  public,  to  the  assembled  electors,  before  or  during  an 
election  contest,  as  furnishing  evidence  of  offers  or  pro- 
mises to  corrupt  individuals.  An  appeal  to  his  business 
as  being  a  benefit  generally  to  the  community,  or  to 
certain  classes  of  it,  or  to  the  employment  of  his  capital 
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in  a  manner  promoting  the  prosperity  of  the  constituency, 
if  honestly  and  truly  made,  is  no  more  prohibited  by  the 
law  than  an  appeal  to  distinguished  public  services  would 
be,  when  a  man  is  fortunate  enough  to  have  them  to 
appeal  to.  It  is  against  the  personal  corruption  of  indi- 
viduals that  the  law  has  been  provided,  and  that  law  will 
be  the  more  respected  if  it  be  administered  in  a  spirit  of 
wise  moderation. 

Then  comes  the  charge  which  rests  upon  the  evidence 
of  John  C.  Wood,  and  which  may  be  stated  in  nearly  his 
own  words.  Respondent  asked  for  my  vote  ;  I  told  him 
I  had  none.  He  told  me,  if  you  will  give  me  your  in- 
fluence, I  will  give  you  the  painting  of  what  work  I  am 
carrying  on ;  you  can  do  a  good  deal  among  the  English 
people.  I  told  him  I  did  not  think  much  of  his  promises." 
The  respondent  meets  this  thus  :  "  I  did  not  say  to  him 
that  if  he  would  use  his  influence  for  me,  I  would  give 
him  work."  In  commenting  on  this  case  the  respondent's 
counsel  suorcrested  that  what  Wood  swore  to  amounted 
to  no  more  than  an  endeavor  by  respondent  to  get  his 
(Wood's)  services  to  canvass  for  him,  for  which  he  was 
willing  to  give  him  a  consideration.  It  may  be  that  the 
words  are  open  to  such  an  interpretation.  I  do  not,  how- 
ever, rest  upon  it ;  I  am  not  free  from  doubt  whether  the 
word  "  employment,"  as  used  in  the  statute,  refers  to  the 
mere  indefinite  hiring  of  a  mechanic  or  a  laborer.  It  is 
connected  with  the  words  "  office  "  and  "  place,"  and  if  the 
maxim  nosrUur  n  sociis  be  applied  to  its  construction,  it 
could  scarcely  include  a  casual  hiring.  The  present  case, 
however,  does  not  render  it  necessary  to  decide  that  point. 
There  is  here  an  assertion  on  one  side  met  by  a  contra- 
diction upon  the  other.  The  accuser  admitted  an  un- 
friendly feeling  to  the  respondent,  and  his  own  reputation 
for  veracity  was  somewhat  impeached.  I  treat  this  charge 
as  not  proven. 

Daley's  case  was  given  up  by  the  counsel  for  the  peti- 
tioner, and  Taylor's  case  is  the  last  to  be  disposed  of. 


1875.] 


WEST  PETERBORO. 


279 


Frederick  Taylor  was  put  upon  the  roll  as  an  elector, 
being  owner  of  Lot  No.  8,  east  of  Water  Street,  town  of 
Peterboro,  and  in  the  West  Riding.  He  had  sold  this  pro- 
perty in  June,  1874,  having  removed  to  Lindsay  in  Oct., 
1873.  He  had  also  a  vote  in  the  East  Riding.  He  was 
asked  to  vote  in  that  riding,  and  went  to  Peterboro  on 
Saturday,  16th  January.  He  was  at  respondent's  house 
about  four  hours,  but,  he  says,  had  no  conversation  with 
him  at  any  time  respecting  his  voting.  But  he  talked 
with  Fairbairn,  a  clerk  of  respondent,  who  insisted  his 
vote  was  good ;  and  the  subject  was  discussed  in  respond- 
ent's committee  room  between  Fairbairn,  Taylor  and  Lacy, 
another  of  respondent's  clerks.  Taylor  saw  the  voter's 
oath  in  the  committee-room.  That  same  night  Lacy  got 
from  the  Returning  Officer  a  certificate  under  the  28th 
section  of  38th  Victoria,  under  which  Taylor  could  vote 
at  the  election,  at  the  polling  place  where  he  was  stationed 
during  the  polling  day,  and  Fairbairn  handed  to  Taylor 
this  certificate,  together  with  an  appointment  in  writing, 
signed  by  the  respondent,  authorizing  Taylor  to  act  as  his 
agent  or  scrutineer  at  the  polling  place  in  North  Mon- 
aghan.  Taylor  said  that  he  thought  these  documents  were 
given  to  him  to  enable  him  to  vote  without  taking  the 
voter's  oath — it  was  said  it  was  not  likely  he  would  be 
sworn  there.  He  went  to  North  Monaghan  with  one 
Robinson,  who  was  also  an  agent  for  respondent  at  that 
polling  place.  They  arrived  at  the  poll  before  nine  a.m. 
Taylor  tendered  his  vote  as  early  as  he  could,  and  the 
voter's  oath  was  not  tendered  to  him.  He  returned  to 
Peterboro  without  even  entering  upon  the  duties  of  re- 
spondent's agent  at  North  Monaghan,  and  voted  in  the 
East  Riding. 

On  the  examination  of  the  respondent  upon  a  Judge's 
order,  he  said,  "  I  signed  mj  appointments  of  agents  in 
blank,  and  they  were  filled  in  by  the  committee."  And 
further,  "I  understood  on  the  polling  day  that  Taylor 
went  out  to  North  Monaghan  and  voted  there.  I  may 
have  heard,  the  Saturday  before  the  polling  day,  that 
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Taylor  was  to  be  sent  out  there.  I  think  it  is  likely  that 
I  did  hear  it  then.  I  understood  that  he  was  going  out 
there  to  act  as  agent,  and  that  he  would  vote  there.  I 
think  he  came  down  from  Lindsay  on  the  Friday  or 
Saturday.  Very  likely  I  understood  from  himself  that 
he  was  going  out  to  North  Monaghan.  He  went  with 
Robinson,  who  was  my  agent  at  North  Monaghan.  I 
understood  that  there  was  a  question  whether  his  vote 
was  good  or  not.  I  knew  that  he  had  sold  his  property 
in  Peterboro.  It  is  possible  that  he  may  have  been 
sent  to  North  Monaghan  as  my  agent,  for  the  purpose  of 
getting  his  vote  in.  I  was  under  the  impression  that  he 
was  sent  there  for  that  purpose.  I  didn't  suppose  he 
was  going  to  stay  there  all  day  to  act  as  my  agent." 
Robert  Fairbairn,  however,  says  that  he  asked  Taylor  to 
go  out  as  agent  for  respondent  to  North  Monaghan  ;  that 
he  really  thought  Taylor  had  a  vote  ;  and  that  he  asked 
Taylor  in  good  faith  to  go  as  scrutineer,  and  not  from  any 
thouorht  of  o^etting^  a  vote — that  he  did  not  know  he  had 

o  &  o 

sold  his  property — and  that  he  knew  Taylor  had  no  know- 
ledge of  the  voters  in  North  Monaghan. 

It  was  admitted  that  there  were  appeals  to  the  County 
Juds^e  against  the  voters'  lists  in  each  of  the  wards  in  the 
town  of  Peterboro  for  the  year  1874,  and  that  the  lists 
which  were  used  at  the  polls  were  the  lists  of  1874. 

Upon  the  evidence  given  before  me,  I  find  that  prior  to 
June,  1874,  Taylor  owned  property  which  entitled  him 
to  vote  in  the  West  Riding  of  Peterboro,  and  that  he 
parted  with  it  in  June,  1874,  but  that  his  name  was 
inserted  on  the  roll  for  that  year,  and  it  is  not  proved  that 
it  was  taken  off  on  any  revision  of  appeal. 

T  find  that  Taylor  was  doubtful  of  his  right  to  vote,  and 
whether  he  could  properly  take  the  voter's  oath  if  called 
upon  to  do  so. 

I  find  that  it  was  agreed  that  Taylor  should  be  nomi- 
nated as  respondent's  agent  at  the  polling  place  at  North 
Monaghan,  in  the  West  Riding  of  the  county  of  Peter- 
boro, for  the  day  of  polling,  and  that  a  certificate  should 
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be  obtained  from  the  Returning  Officer  under  the  38th 
Vic,  chap.  3,  sec.  28,  to  enable  Taylor  to  vote  at  the 
polling  station  at  North  Monaghan. 

I  find  that  such  certificate  was  obtained  from  the  Re- 
turning Officer  by  one  Lacy,  a  clerk  of  the  respondent. 

I  find  that  the  respondent  had  signed  appointments  in 
blank,  and  placed  them  at  the  disposal  of  his  committee 
for  the  election,  in  order  that  the  blanks  should  be  filled 
with  the  names  of  such  persons  as  should  be  selected  to 
act  as  agents  at  the  several  polling  places. 

I  find  that  Robert  Fairbairn,  who  was  a  clerk  of  the 
respondent,  got  one  of  such  appointments  so  signed  by 
the  respondent,  in  which  the  name  of  Taylor  was  inserted, 
though  it  was  not  proved  by  whom. 

I  find  that  Fairbairn  delivered  the  said  certificate  and 
the  said  appointment  to  Taylor,  and  that  Taylor  proceeded 
to  the  polling  place  at  North  Monaghan  and  voted  soon 
after  the  poll  was  opened,  without  taking  or  having  ten- 
dered to  him  the  voter's  oath. 

I.  find  that  immediately  after  having  voted,  Taylor 
left  North  Monaghan  and  returned  to  Peterboro,  without 
having  entered  upon  the  duties  of  agent  for  respondent  at 
the  polling  place  at  North  Monaghan. 

I  find  that  respondent  knew  that  Taylor  was  going  to 
North  Monaojhan  to  act  as  agent  and  to  vote  there. 

I  find  that  respondent  was  aware  that  a  doubt  existed 
as  to  whether  Taylor  had  a  right  to  vote,  and  knew  that 
Taylor  had  sold  the  property  in  Peterboro  which  was  his 
only  qualification  to  vote  at  that  election. 

I  find  that  Taylor  was  sent  to  North  Monaghan  in  the 
expectation  that  his  vote  would  be  received  without  dis- 
pute, and  that  he  would  not  be  required  to  take  the  voter's 
oath. 

I  find  that  Taylor's  appointment  as  agent  for  respondent 
was  merely  colorable,  and  that  the  respondent  did  not 
expect  that  Taylor  would  perform  the  duties  of  agent  at 
the  polling  place  at  North  Monaghan. 
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And  I  reserve  for  the  decision  of  the  Court  of  Error  and 
Appeal  the  question  of  law  whether,  under  these  findings, 
I  should  hold  and  report  that  a  corrupt  practice  has  been 
committed  by  and  with  the  actual  knowledge  and  consent 
of  the  respondent,  or  by  his  agent  or  agents  without  his 
actual  knowledge  and  consent ;  and  I  reserve  the  final 
determination  of  this  petition,  and  the  certifying  thereof 
to  the  Clerk  of  the  Legislative  Assembly  of  Ontario,  until 
the  said  Court  of  Error  and  Appeal  have  expressed  and 
given  their  opinion  and  determination  upon  the  question 
reserved,  or  have  made  some  other  decision  or  order  in 
the  premises. 

The  question  of  law  reserved  by  the  learned  Chief 
Justice  was  argued  before  the  Court  of  Appeal  on  the 
17th  September. 

The  Court  (Draper,  C.  J.  A.,  Strong,  Burton,  and  Patter- 
son, J  J.  A.)  held  that  the  act  complained  of  was  not  a 
corrupt  practice  within  the  statute  ;  but  under  the  circum- 
stances, gave  the  respondent  no  costs. 

The  Chief  Justice  thereupon  certified  that  the  election 
was  void,  and  reported  that  Cardinelle  and  La  Plante 
were  proven  at  the  trial  to  have  been  guilty  of  corrupt 
practices. 

(9  Journal  Legis.  Assent.,  1875-6,  p.  17.) 
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Befoee  Chief  Justice  Dkaper. 

Milton,  IMh  to  llfbh  May,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  22nd  June  and  20th  September,  1875. 

James  M.  Bussell  et  al,  Petitioners,  v.  William  Barber, 
Respondent. 

Befreshvient  at  a  meeting  of  electors — Irregularities  in  voting  by  ballot — 
Undue  influence — Bribery — Promise  of  a  nice  "present  " — Appeal  on 
questions  of  fact. 

Refreshments  provided  at  a  meeting  of  electors,  all  of  one  political  party, 
or  at  a  meeting  of  a  committee  to  aid  in  returning  a  candidate,  by  and 
at  the  expense  of  one  or  more  of  their  number,  unless  in  some  extreme 
case,  cannot  be  deemed  a  breach  of  the  provisions  of  the  statute  against 
treating. 

One  B. ,  a  voter  who  could  neither  read  nor  write,  came  into  a  polling 
booth,  and  in  the  presence  of  the  Deputy  Returning  Officer  asked  for 
one  not  present  to  give  him  instructions  how  to  mark  his  ballot.  The 
Deputy  Returning  Officer  gave  the  voter  a  ballot  paper,  who  then 
stated  he  wished  to  vote  for  the  respondent.  One  W.,  an  agent  of  the 
respondent,  in  the  polling  booth,  took  the  pencil  and  marked  the  ballot 
as  the  voter  wished,  and  the  voter  then  handed  it  to  the  Deputy  Re- 
turning Officer.  No  declaration  of  inability  to  read  or  write  was  made 
by  the  voter. 

Held,  that  no  one  but  the  Deputy  Returning  Officer  was  authorized  to 
mark  a  voter's  ballot,  or  to  interfere  with  or  question  a  voter  as  to  his 
vote ;  and  the  Deputy  Returning  Officer  permitting  the  agent  of  a  can- 
didate to  become  acquainted  with  the  name  of  the  candidate  for  whom 
the  voter  desired  to  vote,  violated  the  duty  imposed  on  him  to  conceal 
from  all  persons  the  mode  of  voting,  and  to  maintain  the  secrecy  of  the 
proceedings. 

One  B.  claimed  the  right  to  vote  m  respect  of  his  wife's  property,  and 
was  told  by  W. ,  an  agent  of  the  respondent,  that  he  could  not  vote 
unless  he  could  swear  the  property  was  his  own.  The  voter's  oath  was 
read  to  him,  and  the  agent  repeated  his  statement,  and  said  he  would 
look  after  the  voter  if  he  took  the  oath.  The  voter  appeared  to  be 
doubtful  of  his  right  to  vote,  and  withdrew. 

Held,  that  the  agent  was  not  guilty  of  undue  influence. 

Queere,  Whether  the  act  of  the  agent  as  above  set  out  was  undue  in- 
fluence under  32  Vic,  c.  21,  s.  72. 

On  a  charge  that  the  respondent  offered  to  bribe  the  wife  of  a  voter  by 
a  "nice  present,"  if  she  would  do  what  she  could  to  prevent  her 
husband  from  voting,  three  witnesses  testified  to  the  offer ;  the  re- 
spondent denied,  and  another  witness  who  was  present  heard  nothing 
of  the  offer.  On  this  evidence,  and  there  being  no  proof  that  the 
witnesses  in  support  of  the  charge  were  acting  from  malicious  motives 
or  corrupt  expectation,  nor  any  evidence  impeaching  their  veracity, 
the  charge  was  held  proved. 

The  respondent  appealed  to  the  Court  of  Appeal  on  the  finding  of  the 
learned  Chief  Justice  on  the  above  charge  of  personal  bribery. 
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Held,  1.  That  an  appellate  court  will  not,  except  under  special  circum- 
Vt\  stances,  interfere  with  the  finding  of  the  court  of  first  instance  on 
11'  questions  of  fact  depending  on  the  veracity  of  witnesses  and  conflicting 
»| '  evidence. 

2.  That  as  the  Judge  trying  the  petition  had  found  that  the  respond- 
ent had  made  the  offer  to  the  wife  of  the  voter  in  the  manner  above 
stated,  such  an  offer  was  a  promise  of  a  "valuable  consideration," 
within  the  meaning  of  the  bribery  clauses  of  32  Vic,  c.  21. 

Per  Richards,  C.  J, — The  intention  of  the  Legislature  was,  that  votes 
should  be  given  from  the  conviction  in  the  mind  of  the  voter  that 
the  candidate  voted  for  was  the  best  person  for  the  situation,  and  that 
the  public  interests  would  be  best  served  by  electing  him  ;  and  that 
the  evil  to  be  corrected  was  supporting  a  candidate  for  cau»a  lucri,  or 
personal  gain  in  money  or  money's  worth  to  the  voter. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  James  Beaty,  Q.C,  and  Mr.  R.  S.  Appelhe  for  peti- 
tioners. 

Mr.  BetJmne  for  respondent. 

In  addition  to  the  facts  set  out  in  the  judgment,  it  ap- 
peared in  evidence  that  the  respondent  and  one  McCraney 
called  at  the  house  of  Nathan  Robins  to  solicit  his  vote. 
There  were  present  at  the  time  Mr.  and  Mrs.  Robins  and 
their  son. 

The  effect  of  Mrs.  Robins'  evidence  was  that  respondent 
said  to  her  if  she  would  keep  her  husband  at  home  from 
going  to  vote  for  Beaty,  he  would  do  something  for  her 
and  give  her  a  nice  present.  Mrs.  Robins  said  she  would 
do  what  she  could.  Respondent  put  his  hand  on  her 
shoulder  and  said,  "  Do  what  you  can  and  keep  your  hus- 
band from  the  election,  and  I  will  make  you  a  nice 
present." 

Nathan  Robins  said,  "  Mr.  Barber  asked  my  missus 
whether  she  would  try  to  get  me  not  to  go  to  the  election, 
or  to  get  me  to  vote  for  him,  and  he  would  do  some- 
thing for  her." 

The  son,  Nathan  Henry  Robins,  said :  "  I  heard  Mr. 
Barber  say  if  she  would  keep  father  at  home  or  get  him 
to  vote  for  him  (Barber),  that  he  would  do  something  nice 
for  her,  or  make  her  a  nice  present,  or  get  her  something 
nice,  I  am  not  sure  which  ;  there  was  something  nice  about 
it,  any  way." 
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The  respondent,  in  his  examination,  denied  that  he  had 
offered  Mrs.  Robins  anything.  McCraney  said  he  was 
present  at  the  time  of  this  conversation,  but  that  he  had 
heard  nothing  o£  any  promise  being  made  to  Mrs.  Robins. 

Draper,  C.  J.  A. — I  am  under  the  necessity  of  giving 
an  oral  judgment  from  the  notes  which  I  have  made,  after 
a  close  examination  and  careful  consideration  of  the  tes- 
timony of  the  various  witnesses.  I  may  say  that  being 
somewhat  new  to  the  practice  of  deciding  questions  of 
fact,  I  have  felt  this  duty  especially  burdensome,  where 
there  was  contradictory  evidence  upon  important  points. 

I  can,  however,  without  difficulty  dispose  of  several  of 
the  charges  of  treating,  as  I  am  satisfied,  by  looking  care- 
fully at  the  dates  assigned  to  them,  they  took  place  at  too 
early  a  period  to  justify  a  conclusion  that  they  were  acts 
of  corruption  designed  to  affect  this  election.  There 
were  cases  which,  having  regard  to  the  time  when  they 
happened,  were  much  more  questionable.  They  were  how- 
ever, taken  separately,  not  only  in  some  degree  doubtful, 
but  also  very  trivial,  and  were  too  few  in  number  to  treat 
them  as  in  the  aggregate  sufficient  to  establish  general 
designed  or  systematic  corruption.  Again,  a  meeting  of 
electors  all  of  one  way  of  thinking,  to  support  a  particular 
candidate,  or  of  a  committee  to  aid  in  his  return,  at  which 
refreshments  were  provided  at  the  expense  of  one  or  more 
of  them,  could  not,  unless  in  some  extreme  case,  be  deemed 
a  breach  of  the  provisions  against  treating. 

Mr  John  White  was  examined,  and  said  he  was  a 
supporter  of  the  respondent,  but  not  a  committee-man, 
and  attended  no  committee  meetings,  though  he  attended 
several  public  meetings.  He  acted  as  the  respondent's 
agent  at  the  poll  at  Drumquin — "  worked  with  a  will  for 
him.  I  saw  no  treating;  I  had  a  bottle  of  brandy;  I  drank 
some  myself ;  I  gave  none  to  any  one.  This  bottle  I  left 
on  a  work -bench  in  a  blacksmith's  shop  which  had  been 
converted  into  the  polling  booth  ;  it  was  left  on  my  great- 
coat there ;  I  think  I  covered  the  bottle  with  my  coat ; 
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I  invited  no  one  to  drink  ;  I  left  the  bottle  afterwards  at 
Brown's  private  dwelling  house ;  it  was  nearly  empty." 
After  some  further  statement,  relative  to  two  meetings  at 
Palermo,  which  appeared  to  have  no  connection  with  this 
election,  Mr.  White  proceeded  to  say  that  he  thought 
there  were  three  or  four  persons,  illiterate  or  otherwise, 
incapable,  without  explanation,  of  marking  their  ballot 
papers.  That  one  Barry,  who  could  neither  read  nor  write, 
asked  for  instructions  from  one  Charles  Connor,  who  was 
not  present.  Mr.  White  suggested  that  he  should  act  for 
Connor,  being  a  supporter  of  respondent.  The  Returning 
Officer  was  present,  and  heard  and  saw  all  that  passed.  The 
ballot  paper  was  placed  in  Barry's  hand  by  the  Returning 
Officer ;  he  got  the  pencil  and  stated  he  wanted  to  vote 
for  Barber ;  then  Mr.  White  took  the  pencil  and  marked 
the  ballot  paper  as  Barry  had  expressed  he  wished  it 
should  be  marked,  and  then  Mr.  White  says  he  believes 
the  ballot  paper  was  handed  by  Barry  to  the  Returning 
Officer.  Now,  the  12th  section  of  the  Ballot  Act  provides 
for  this  case :  1st,  there  must  be  a  declaration  of  incap- 
acity to  mark  the  ballot  paper,  and  the  Deputy  Returning 
Officer  shall,  in  the  presence  of  the  agents  of  the  candidates, 
cause  the  vote  of  such  person  to  be  marked  on  a  ballot 
paper  in  the  manner  directed  by  such  person,  and  shall 
cause  the  ballot  paper  to  be  placed  in  the  ballot  box.  A 
form  of  declaration  is  given  in  Schedule  C  to  the  Act,  and 
an  attestation  clause  is  given  in  Schedule  T>,  to  be  signed 
by  the  Deputy  Returning  Officer.  Then  by  section  8,  sub- 
section 10,  power  is  given  to  the  Deputy  Returning  Officer, 
either  personally  or  througli  his  clerk,  to  explain  to  the 
voter  the  mode  of  voting  and  the  colors  in  which  the 
numbers  and  names  of  candidates  are  printed  on  the  ballot 
paper.  Provision  is  made  for  receiving  and  entering 
objections  by  a  candidate  or  his  agent  to  a  vote,  as  well  as 
a  refusal  of  a  voter  to  take  the  oath  or  affirmation,  when 
he  has  been  required  and  refuses  to  take  the  same. 

It  seems  clear  to  me  that  no  one  but  the  Deputy  Re- 
turning Officer  is  authorized  to  perform  these  official  acts. 
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or  to  interfere  with  the  voter,  or  question  him  as  to  his 
vote  or  his  right  to  vote.  His  name  must  be  on  the  voters' 
list ;  this  gives  him  a  prima  facie  right  to  vote.  The  can- 
didate or  his  agent  may  object,  and  the  duty  of  the  Deputy 
Returning  Officer  is  in  that  case  plainly  prescribed.  If  the 
voter  is  required  to  take  the  oath  or  affirmation  and  re- 
fuses, his  vote  is  not  to  be  received.  The  Deputy  Returning 
Officer  is  to  conceal  as  far  as  possible,  from  all  persons 
present,  including  the  poll  clerk  and  the  agents  of  the 
candidates,  as  well  as  all  other  persons,  the  number  printed 
on  the  ballot  paper  and  u]3on  the  counterfoil,  and  not  to 
permit  the  counterfoil  to  be  inspected. 

Mr.  White  spoke  of  himself  as  scrutineer  (and  not 
general  agent  for  the  respondent),  appointed  by  writing. 
The  appointment  was  not  put  in  evidence.  I  do  not  find 
the  term  "  scrutineer"  in  the  Ballot  Act ;  but  I  think  the 
candidate  may  limit  the  authority  he  gives  to  acting  for 
him  during  the  polling.  It  would  so  far  limit  the  powers 
and  authority  of  the  agent,  and  consequently  the  respon- 
sibility of  the  principal.  It  is,  however,  the  Returning 
Officer's  duty  not  to  permit  interference  by  either  candi- 
date or  agent  with  the  discharge  of  his  own  prescribed 
functions,  to  execute  what  the  law  prescribes,  and  not  to 
delegate  to  another  that  which  is  required  of  himself  in 
this  respect.  I  do  not  see  how  the  Returning  Officer  can 
permit  the  agent  of  any  candidate  to  become  acquainted 
with  the  name  of  the  candidate  for  whom  the  voter 
desires  to  vote,  or  to  mark  the  ballot  accordingly  for  the 
voter,  without  violating  the  duty  imposed  on  him  to  con- 
ceal from  all  persons,  including  the  poll  clerks  and  the 
agents  of  the  candidates,  the  matters  mentioned  in  the  9th 
sub-section  of  section  8  of  the  Ballot  Act,  or  maintain  the 
secrecy  of  the  proceedings  so  rigidly  directed  by  the  30th 
section  of  that  Act.  I  feel  compelled  to  say  that  I  think 
the  Deputy  Returning  Officer  was  at  least  guilty  of  great 
indiscretion  in  his  conduct  in  regard  to  the  voter  Barry. 

There  is  also  another  case  at  the  same  polling  place 
which  was  a  subject  of  complaint  and  investigation  as  to 
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which  William  Black  swore  that  he  went  to  Dmmquin  on 
the  polling  day  with  the  intention  of  voting.  Mr.  White 
objected  :  "  My  wife  owned  the  property."  White  said, 
"  I  could  not  vote  unless  I  would  swear  the  property  was 
my  own."  The  Returning  Officer  said,  "  I  had  a  vote. 
The  Returning.  Officer  read  the  oath;  I  was  a  little  afraid 
to  take  the  oath  after  what  Mr.  White  said.  He  said  I 
could  not  take  it ;  he  said  he  would  look  after  me  if  I  did 
take  it.  I  had  never  heard  the  oath  read  before.  Mr. 
White  insisted  I  could  not  vote  unless  I  was  owner,  and  I 
would  not  swear  that,  and  withdrew."  Mr.  White  swore 
that  he  thouofht  he  told  the  voter  that  he  thouo-ht  he  could 
not  take  the  oath,  and  Black  refused  on  hearino-  the  oath 
read.  He  (Mr.  White)  said  he  thought  the  man  had  no 
riofht  to  vote  ;  that  he  did  not  intend  to  mislead  him ;  that 
he  had  no  influence  over  Barry,  and  did  not  know  him 
before. 

Looking  at  the  72nd  sec.  of  32  Vic,  cap.  21,  I  find  it 
very  difficult  to  determine  that  this  is  intimidation  within 
the  meaning  of  that  section.  If  it  were,  the  only  or  the 
most  obvious  meaning  of  the  words  used,  so  that  they 
would  convey  to  the  voter  the  idea  of  force,  violence  or 
restraint,  or  the  infliction  of  injury,  damage,  harm  or 
loss,  or  in  any  manner  import  intimidation,  as  by  threat- 
ening the  use  of  force,  etc.,  the  case  would  be  within  the 
72nd  section,  and  the  offence,  undue  influence.  All  that  was 
said,  was  said  in  the  presence  of  the  Deputy  Returning 
Officer,  whose  bounden  duty  it  was  to  have  protected  the 
voter;  and  that  he  (White)  was  present  within  the  polling 
booth  only  as  agent  of  the  respondent,  and  where  he  had 
any  reason  for  doubt,  his  duty  was  to  require  the  oath  or 
affirmation  to  be  administered,  but  not  to  deter  the  voter 
from  taking  it  by  the  suggestion  of  a  point  of  law  as  to 
the  extent  of  a  husband's  right  and  interest  in  the  wife's 
real  estate.  The  only  act  of  the  Returning  Officer  was 
proper,  the  reading  the  oath  to  the  voter.  He  ought  to 
have  o-one  further,  and  have  forbidden  Mr.  White  from 
interfering  with  the  free  exercise  of  the  voter's  judgment. 
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and,  if  necessary,  to  have  removed  him  from  the  polling 
booth.  I  am  not  surprised,  considering  the  several  topics 
embraced  in  this  oath,  that  an  uneducated  man,  as  Black 
seems  to  be,  should  on  a  single  reading  refuse  to  swear  in 
its  full  terms.  But  if  the  Deputy  Returning  Officer  had 
referred  to  the  41st  section  of  the  Act,^  he  must  have 
known  that  every  person  whose  name  was  on  the  voters' 
list  had  a  right  to  vote,  provided  that,  upon  being  pro- 
perly required,  he  took  the  necessary  oath  or  affirmation. 
The  statute  does  not  sanction  any  questioning  of  the 
voter  by  a  candidate  or  his  agent  in  order  to  show  that 
his  name  ought  not  to  have  been  placed  on  the  list. 

But  as  I  have  come  to  the  conclusion  that  Black  did 
not  vote  because  he  really  felt  doubtful  of  his  right  to 
vote,  and  therefore  was,  as  he  says,  "  a  little  afraid,"  and 
as  I  have  no  reason  to  doubt  that  Mr.  White  (as  he  has 
sworn)  really  thought  "  the  man  had  no  right  to  vote,  and 
had  no  intention  to  mislead  him,"  I  cannot  find  the  re- 
spondent through  his  agent  (I  have  no  doubt  as  to  the 
agency)  guilty  of  undue  influence  by  intimidation  in  this 
particular  case.  I  have  already  said  I  think  an  improper 
course  was  pursued  by  Mr.  White  and  the  Deputy  Re- 
turning Officer. 

[The  learned  Chief  Justice  then  reviewed  the  evidence 
as  to  the  Robins'  case  {ante  p.  284),  and  proceeded:] 

I  assume  that  the  particulars  gave  the  respondent 
notice  that  this  charge  would  be  advanced  in  order  to 
unseat  him.  If  this  be  so,  and  the  conduct  of  the  Robins' 
family  affiorded  even  indirect  proof  that  they  had  made 
such  an  assertion  from  malicious  motives  or  with  a  corrupt 
expectation,  why  was  it  not  brought  forward  ?  or  if  the 
Robins'  reputation  for  veracity  would  not  bear  investiga- 
tion, why  was  that  not  made  to  appear  ?  These  and 
similar  considerations,  and  the  uncertain  sound  of  an 
unsupported  negative,  or  of  an  assertion  of  utter  oblivion 
on  some  points  and  rather  vague  generalities  upon  others, 
are  ill  calculated  to  reject  a  charge  sworn  to  pointedly 
and  directly — a  charge  of  a  novel  character,  and  attended 
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with  consequences  to  which  public  attention  has  been  but 
recently  strongly  drawn — in  which  ignorance  might  be 
more  reasonably  presumed  in  persons  of  the  apparent 
station  and  knowledge  of  the  Robins'  family,  but  which 
I  should  not  venture  to  attribute  to  a  member  of  the 
House  of  Commons  or  of  the  Legislative  Assembly. 

I  have  felt  that  I  could  not  avoid  declaring  the  election 
of  the  respondent  to  be  void  on  the  ground  that  a  corrupt 
practice,  namely,  that  of  bribery,  has  been  proved  to  have 
been  committed  by  the  respondent  himself  in  making  an 
offer  of  money  or  valuable  consideration  to  Christina 
Robins,  in  order  to  induce  her  to  procure  or  endeavor  to 
procure  the  vote  of  one  Nathan  Robins  in  favor  of  the 
respondent  at  the  late  election  of  a  member  of  the  House 
of  Assembly  for  the  county  of  Halton. 

From  this  decision  the  respondent  appealed  to  the  Court 
of  Appeal. 

Mr.  Blnkc,  Q.  C.  (Attorney- General  of  Canada),  and  Mr, 
Bcthune  for  respondent. 

Mr.  James  Beatj,  Q.  C,  for  petitioner. 

Richards,  C.  J. — We  do  not  tliink  we  can  properly 
I  interfere  with  the  decision  of  the  learned  Chief  Justice  as 
to  the  facts  found  by  him,  the  general  rule  being  that  the 
finding  of  the  Judge,  who  hears  the  witnesses  when  there 
is  conflicting  evidence,  and  the  decision  turns  on  the 
credibility  of  the  witnesses,  should  prevail.    He  sees  the 
witnesses,  hears  their  testimony,  observes  the  way  in 
which  they  answer  questions,  and  is  in  a  much  better 
position  to  decide  on  conflicting  evidence  than  those  who 
\  merely  read  the  statements  of  the  witnesses  as  they  have 
]  been  taken  down.    We  are  all  of  opinion  that  we  ought 
not  to  interfere  with  the  finding  of  the  learned  Chief 
Justice  as  to  the  matters  of  fact. 

It  was  not  urged  before  the  learned  Chief  Justice  that 
if  he  came  to  the  conclusion  that  the  respondent  had 
oflered  to  make  Mrs.  Robins  a  nice  present  if  she  would 
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keep  her  husband  from  voting  against  him,  that  this  was 
not  bribery  within  the  meaning  of  the  statute  of  this  Pro- 
vince, 32  Vic,  cap.  21,  sec.  67. 

The  question  is  raised  before  this  court  for  the  first 
time  ;  and  it  is  contended  that  there  must  be  something 
named  as  the  present  to  be  given,  or  it  will  not  be  a  pro- 
mise or  offer  of  a  vcductble  consideration  (within  the  mean- 
ing of  the  Act)  to  Mrs.  Robins  to  induce  her  husband  to 
vote  or  refrain  from  voting  at  the  election. 

It  is  not  in  terms  an  offer  of  money.  Does  it  imply  that 
something  of  value  is  to  be  given  if  the  promise  or  offer 
is  carried  out  ?  and  if  so,  is  that  not  what  is  meant  by  a 
promise  of  money  or  a  valuable  consideration  ?  Not  a 
promise  of  something  which  has  no  appreciable  value, 
such,  for  instance,  as  to  make  a  lady  one  of  the  patronesses 
of  some  exhibition,  where  no  one  was  to  receive  any 
pecuniary  benefit  but  ail  were  to  pay  money ;  or  buying 
a  ticket  to  admit  a  person  to  grounds  on  which  a  pic-nic 
was  being  held,  where  each  person  attending  paid  for  or 
furnished  his  own  lunch  ;  or  to  make  an  elector  a  member 
of  an  election  committee,  where  he  would  receive  no 
emolument,  and  would  probably  be  compelled  to  labor, 
and  might  be  subject  to  loss. 

When  this  offer  was  made  was  it  a  mere  pretence  ?  Are 
we  to  presume  the  respondent  wished  Mrs.  Robins  to 
understand,  as  she  appears  to  have  understood,  that  she 
was  to  receive  a  present  of  some  value,  when  he  intended 
to  give  her  something  of  no  value  or  no  appreciable  value  ? 
This  would  be  presuming  a  certain  kind  of  fraud  on  his 
part,  and  in  his  favor  to  relieve  him  from  what  would  be 
the  consequence  of  his  act,  which  I  do  not  think  that 
judges  or  courts  usually  do. 

One  of  the  earlier  statutes  on  the  subject  of  bribery, 

7  Wm.  III.,  c.  4,  provided  that  no  person  to  be  elected  to 

serve  in  Parliament  "  shall  directly  or  indirectly  make  any 

promise  to  give  any  money,  meat,  drink,  provision,  ^me^i^,, 

reioard,  or  entertainment  to  and  for  any  person  having  a. 

voice  in  the  election,  or  for  the  use,  advantage,  benefit., 
20 
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employment,  profit  or  preferment  of  any  such  person  in 
order  to  be  elected  to  serve  in  Parliament." 

Our  own  Con.  Stat.  Canada,  22  Vic,  cap.  6,  sec.  82, 
provided  that  no  candidate  should  directly  or  indirectly 
employ  any  means  of  corruption  by  giving  any  sum  of 
money,  office,  place,  groiuity,  reward,  or  any  bond,  bill  or 
note,  or  conveyance  of  land,  or  any  promise  of  the  same  ; 
nor  shall  he  threaten  any  elector  with  losing  any  office, 
&c.,  with  intent  to  corrupt  or  bribe  any  elector  to  vote  for 
such  candidate,  or  to  keep  hack  any  elector  from  voting  ; 
nor  shall  he  support  or  open  any  house  of  public  enter- 
tainment for  the  accommodation  of  the  electors.  And  if 
any  representative  returned  to  Parliament  is  proven  guilty 
of  using  any  of  the  above  means  to  procure  his  election, 
his  election  shall  be  declared  void,  and  he  shall  be  incap- 
able of  being  a  candidate  or  being  elected  during  that 
Parliament. 

The  above  provisions  were  repealed,  and  the  Legislature 
of  Canada  passed  the  statute  23  Vic,  cap.  17.  The  first 
three  sub-sections  of  section  1  of  that  Act  define  bribery 
in  the  same  way  as  it  is  defined  by  the  Imp.  Stat.  17  and 
18  Vic,  cap.  102,  and  by  sub-sections  1,  2  and  3  of  sec.  67  . 
of  the  Stat,  of  Ontario,  32  Vic,  cap.  21.  These  provisions 
were  in  force  when  Cooper  v.  Slade  (27  L.  T.  Rep.  137) 
was  decided  in  England,  and  I  suppose  are  still  in  force 
there. 

The  words  of  Baron  Alderson,  after  giving  the  judgment 
in  Cooper  v.  Slade,  as  reported  in  27  L.  T.  Rep.,  139, 
are  :  "  I  entertain  this  opinion  also,  whether  the  rest  of 
the  Court  agree  in  it  or  not,  that  the  words  '  money  or 
other  valuable  consideration '  ought  to  be  expounded, 
money  or  other  valuable  consideration  estimable." 

In  construing  this  statute,  we  must  consider  what  was 
the  intention  of  the  Legislature  ;  and  there  is  no  doubt 
the  primary  object  was  that  votes  should  be  given  from 
the  conviction  in  the  mind  of  the  voters  and  those  who 
supported  a  candidate  that  he  was  the  best  person  for  the 
situation,  and  that  the  public  interests  would  be  best 
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served  by  electing  him.  The  evil  to  be  corrected  was  the 
supporting  a  candidate,  not  because  he  was  the  proper 
person,  but  for  "  causa  lucrV  The  supporting  of  the  can- 
didate because  of  personal  benefit  to  himself ;  the  exercise 
of  the  franchise  not  for  the  public  good,  but  for  personal 
gain  in  money  or  money's  worth  to  the  voter  or  the  per- 
son inducing  the  elector  to  vote  or  not  to  vote,  was  what 
the  Legislature  wished  to  guard  against. 

Then  what  was  the  motive  presented  to  the  mind  of 
Mrs.  Robins,  in  the  case  under  consideration,  to  induce  her 
husband  not  to  vote  against  respondent  ?  It  was  that  she 
was  to  receive  some  substantial  advantage  from  it,  either 
in  money  or  property — something  of  value.  She  was  to 
have  a  nice  present.  The  evidence  showed  she  considered 
it  would  be  something  of  value — not  of  mere  fanciful  or 
imaginary  value,  but  of  real  value  that  would  be  appreci- 
aUe.  What  occurred  would  well  justify  her  in  supposing 
that  the  respondent  intended  to  give  her  something  of 
value,  and  that  he  intended  to  give  her,  in  the  language 
of  the  statute,  a  valuable  (not  a  fanciful)  consideration 
for  inducing  her  husband  not  to  vote ;  and  she,  entertain- 
ing that  belief,  tried  to  induce  her  husband  to  abstain  from 
voting. 

So  that,  in  fact,  the  evil  which  the  Legislature  intended 
to  prevent  actually  existed  in  this  case.  This  woman  was 
corrupted  by  the  offer,  and  she  endeavored  to  exercise  an 
influence  over  her  husband  from  the  desire  to  get  the 
present  which  had  been  promised  her. 

I  understand  when  a  corrupt  promise  has  not  been 
carried  out,  that  the  election  Judges  in  England — to  use 
the  language  of  Mr.  Justice  Willes  in  the  Lichfield  case  (1 
O'M.  &  H.  27) — "  require  as  good  evidence  of  that  promise 
illegally  made,  as  would  be  required  if  the  promise  were 
a  legal  one,  to  sustain  an  action  by  Barlow  (the  person  to 
whom  the  promise  was  made)  against  the  respondent,  upon 
Barlow  voting  for  him,  for  not  procuring  or  trying  to  pro- 
cure him  a  place  in  the  hospital." 
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But  I  do  not  understand  that  the  promise  must  be  one 
for  which,  were  it  not  prohibited  by  the  Corrupt  Practices 
Act,  an  action  would  lie  for  the  breach  of  it.  The  evidence 
of  the  promise  requires  to  be  satisfactory,  and,  as  far  as  we 
are  concerned,  that  question  has  already  been  disposed  of. 

My  brother  Patterson  has  given  me  a  note  of  some  cases 
not  referred  to  in  the  argument ;  the  older  ones  show  that 
as  a  matter  of  pleading  it  was  necessary  to  show  ichat  was 
offered,  and  in  that  view  would  seem  to  go  a  long  way  in 
sustaining  the  view  pressed  upon  us  by  the  respondent, 
but  the  modern  cases,  under  this  very  statute,  are,  I  think, 
the  other  way. 

I  quote  at  some  length  the  language  of  the  learned 
Judge  who  tried  the  Lcmnccstoii  Election  Petition,  in 
which  Col.  Deakin  was  respondent.  In  that  case  (30  L.  T. 
N.  S.  823),  Mellor,  J.,  said  in  relation  to  the  privilege 
granted  by  Col.  Deakin  to  his  tenants  to  shoot  rabbits  on 
the  farms  leased  by  them,  "  I  cannot  help  thinking  that 
it  was  to  those  tenants  a  valuable  consideration,  and  tliat 
the  effect  on  the  minds  of  these  tenants  was  that  they  had 
acquired  by  that  concession  a  vcduahle  consideration,  capa- 
ble of  being  represented  by  some  money  value.  Of  course 
I  cannot  estimate  what  money  value,  nor  is  it  necessary 
that  I  should  do  so ;  it  is  only  necessary  that  I  should 
arrive  at  the  conclusion  that  it  was  money  or  moneys 
worth,  and  that  the  respondent  considered  that  he  was 
parting  with  something  which  was  or  might  be  in  his 
hands  a  source  of  great  enjoyment  or  pleasure,  or  other- 
wise, which  he  gives  up  to  a  tenant,  and  thereby  destroys 
the  effect  of  the  reservation  under  which  the  tenant 
was  formerly  holding.  I  cannot  help  thinking,  therefore, 
that  it  was  a  concession  which  had  an  appreciable  value. 

 I  must  see  that  in  construing  the  Act  of 

Parliament  intended  to  put  down  all  corrupt  practices 
and  influences  at  an  election,  I  am  not  narrowing  by  any 
construction  of  mine  the  effect  of  it,  but  am  giving  all 

proper  effect  to  it  The  conclusion  at 

which  I  have  arrived  is,  that  the  giving  of  this  concession 
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to  the  tenants,  under  the  circumstances,  was  either  a  pro- 
mise or  a  grant;  it  loas  not  a  legal  grant,  because  that 
would  require  something  more  than  a  parol  expression  ; 
hitt  lohen  toe  are  dealing  with  am  election  question,  ive  must 
deal  with  the  motives  which  are  apparent,  and  which  appear 
from  the  Act  itself.  I  cannot  go  into  any  intention  of 
Col.  Deakin.  I  must  be  governed  by  what  he  said,  and 
by  the  inferences  I  ought  to  draw  from  what  he  did  and 
what  he  said  ;  and  hy  the  inferences  draiun  by  those  persons 
who  were  present,  and  who  heard  vjhat  he  did  omcI  ujhat  he 
saidr 

Here  it  will  be  observed,  that  even  had  it  not  been  for 
the  Corrupt  Practices  Act,  Col.  Deakin  could  not  have 
been  by  law  compelled  to  make  a  legal  grant  of  the 
rio'ht  of  killinsr  the  rabbits,  and  could  not  have  been  sued 
for  any  more  than  the  promise  made  in  this  case ;  but 
nevertheless  the  promise  was  considered  as  equally  cor- 
rupt. Other  expressions,  I  think,  warrant  the  conclusion 
that  the  apparent  motives  of  the  party,  and  the  inference 
from  the  Act  itself,  should  influence  our  decision. 

My  brother  Patterson  has  also  drawn  my  attention  to 
the  case  of  Simpson  v.  Yeend  (L.  R.  4  Q.  B.  628).  That 
was  an  action  to  recover  a  penalty  for  bribery,  and  it  was 
virtually  decided  under  the  Imp,  Stat.  17  and  18  Vic, 
cap.  102,  sec.  2,  sub-sec.  1..  as  I  have  already  mentioned, 
similar  to  the  section  of  the  Provincial  statute  under  which 
we  are  called  on  to  decide  the  case  before  us.  The  pro- 
mise to  the  voter  was,  "  I  said  he  would  be  remunerated 
for  his  loss  of  time."  The  learned  Judge  who  gave  the 
judgment,  Mr.  Justice  Mellor,  said  :  "  We  delayed  giving 
our  judgment  at  the  close  of  the  argument,  not  because  of 
any  doubt  existing  in  our  minds  as  to  the  answer  which 
we  ought  to  return  to  the  question  put  by  the  Judge  of 
the  County  Court,  but  because  we  were  assured  by  the 
counsel  for  the  defendant  that  the  election  judges  had  in 
their  decisions  upon  the  section  taken  a  view  differing 
from  that  which  we  were  disposed  to  take.  Had  the  fact 
been  as  suggested,  we  should  not  have  felt  ourselves 
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bound  by  the  opinion  o£  the  election  judges,  unless  upon 
consideration  we  had  agreed  with  it,  but  we  thought  it 
desirable  to  ascertain  what  opinion  had  in  fact  been  ex- 
pressed by  them  with  reference  to  a  subject  with  which 
their  duties  had  necessarily  made  them  familiar.  Upon 
inquiry,  we  find,  as  we  anticipated,  that  those  learned 
judges  have  expressed  no  opinion  adverse  to  the  con- 
clusion at  which  we  have  arrived.  Their  observations 
upon  this  section,  so  far  as  it  refers  to  an  offer  or  'promise 
not  accepted,  merely  expressed  a  rule  of  prudence  and 
caution  as  to  the  quantity  and  character  of  the  evidence 
by  which  such  an  'offer'  or  'promise'  should  be  considered 
as  proved." 

''We  cannot  doubt  the  words  used,  'that  the  voter  would 
be  remunerated  for  what  loss  of  time  might  occur,'  did, 
under  the  circumstances,  amount  to  an  ofier  or  promise  to 
procure,  or  to  endeavor  to  '  procure,  money  or  valuable 
consideration  to  a  voter,'  in  order  to  induce  him  to  vote 
at  the  election  in  question.  The  expression  '  remuneration 
for  loss  of  time '  would  necessarily  convey  to  the  appre- 
hension of  the  voter  that  if  he  would  vote  for  a  particular 
candidate  he  should  receive,  either  directly  from  the 
person  offering,  or  by  his  procurement,  money  or  valuable 
consideration  which  he  would  not  otherwise  obtain  ;  and 
any  assurance  of  that  kind,  which  can  only  be  so  under- 
stood, is  calculated  to  operate  upon  the  mind  of  the  elector 
as  a  direct  inducement  to  vote  for  such  candidate." 

After  referring  to  Cooper  v.  Slacle  (6  H.  L.  C.  746),  the 
learned  Judge  proceeds  :  "  It  is  so  important  to  the  public 
interest  that  electors  should  be  left  free  to  vote  without 
any  disturbing  influence  of  any  kind,  that  we  feel  our- 
selves bound,  in  construing  the  statute  in  question,  to 
give  full  effect  to  the  plain  meaning  of  the  words  used, 
and  to  apply  them  to  the  substantial  facts  of  the  case, 
luitliout  r casing  subtle  distinctions  or  refinements  as  to  the  pre- 
cise words  or  expression  in  ivhich  the  promise  or  offer  may  he 
conveyed." 
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Here  we  have  no  doubt  that  the  words  used  did  sub- 
stantially convey  to  the  mind  o£  Mrs.  Robins  that  if  she 
used  her  influence,  as  the  respondent  wished  her  to,  she 
would,  in  the  language  just  quoted,  receive  money  or 
valuable  consideration  which  she  would  not  otherwise 
obtain,  and  this  was  calculated  to  operate  on  her  mind  as 
a  direct  inducement  to  do  what  the  respondent  wished. 

Our  duty,  then,  is  to  give  effect  to  this  statute,  though 
the  consequences  of  our  judgment  to  the  respondent  will 
be  so  very  serious.  We  are  not  at  liberty  to  fritter  away 
by  subtle  distinctions  an  Act  of  Parliament.  The  same 
learned  Judge  whose  language  I  have  quoted  above,  Mr. 
J ustice  Mellor,  in  one  of  the  recent  cases  decided  last  year, 
the  Bolton  case  (2  O'M.  &  H.  144),  uses  the  following 
language  on  this  subject :  "  I  take  it  to  be  the  duty  of  a 
Judge  to  take  care  that  he  does  not  fritter  away  the 
meaning  of  Acts  of  Parliament  by  any  subtle  construction, 
but  to  give  a  bold  (but  at  the  same  time  cautious)  decision, 
which  shall  further  rather  than  defeat  the  object  of  any 
Act  of  Parliament  of  this  character  which  he  has  to  con- 
strue." 

We  are  all  of  opinion  that  the  judgment  of  the  learned 
Chief  Justice  should  be  aflirmed  ;  that  the  Clerk  of  this 
Court  should  certify  to  the  Clerk  of  the  Legislative 
Assembly  that  the  said  respondent  was  not  duly  elected  ; 
that  the  said  respondent  was  proved  to  have  been  guilty 
of  a  corrupt  practice  at  such  election,  and  that  such  cor- 
rupt practice  was  by  promising  to  Christina  Robins,  the 
wife  of  Nathan  Robins,  if  she  would  keep  her  husband 
from  voting  for  Mr.  Beaty  at  the  said  election,  he  would 
give  her  a  nice  present. 

There  is  no  reason  to  believe  that  corrupt  practices  pre- 
vailed extensively  at  said  election. 

We  direct  the  respondent  to  pay  the  costs  of  the  trial, 
of  the  petition,  and  of  this  appeal. 

Strong,  J. — The  question  of  fact  argued  on  this  appeal  , 
must,  I  am  of  opinion,  be  held  to  be  concluded  by  the  de- 
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termination  of  the  learned  Judge  who  tried  the  petition. 
It  depended  altogether  on  the  credit  to  be  given  to  wit- 
nesses who  were  examined  before  the  Judge  in  open  court; 
and  there  was,  therefore,  afforded  to  him  opportunities  of 
observing  the  demeanor  of  the  witnesses,  and  of  forming 
a  judgment  as  to  their  truthfulness,  which  this  Court  does 
not  possess.  It  is  a  principle  well  established  in  the  pro- 
cedure of  appellate  tribunals,  including  the  highest  court 
of  the  empire — the  House  of  Lords — that  questions  of  fact 
depending  on  the  veracity  of  witnesses,  and  the  credit  to 
be  given  to  them,  are  concluded  by  the  finding  of  the  Judge 
of  the  court  of  first  instance,  in  whose  presence  the  testi- 
mony is  given. 

This  rule  was  acted  on  in  this  court  in  the  case  of  San- 
derson V.  Burdett  (18  Gr.  417),  and  in  addition  to  that  case 
and  the  authorities  there  referred  to,  I  may  mention  the 
cases  of  Penn  v.  Bihhi/  (L.  R.  2  Ch.  App.  127),  and  Bull  v. 
Eroj  (28  L.  T.  N.  S.  356)  (per  Lord  Selborne,  C),  and  I  would 
also  refer  to  the  judgment  of  Coleridge,  J.,  in  the  case  of 
Beg.  V.  Bertrand  (L.  R.  1  P.  C.  535),  who  speaks  of  written 
as  compared  with  oral  evidence  as  "  the  dead  body  of 
evidence  without  its  spirit  ;  which  is  supplied  when 
given  openly  and  orally  by  the  ear  and  eye  of  those  who 
receive  it." 

Taking  the  promise  to  be  proved,  as  found  by  the  Chief 
Justice,  the  case  of  Sinijjsoii  v.  Yeend  (L.  R.  4  Q.  B.  626), 
discovered  by  the  research  of  my  brother  Patterson,  clearly 
shows  that  we  must  hold  it  to  have  been  a  promise  or 
offer  of  "  valuable  consideration  "  within  section  67,  sub- 
section 1,  of  32  Vict.,  cap.  21,  a  conclusion  to  which,  for 
reasons  which  I  do  not  think  it  necessary  to  give  at 
length,  as  they  have  been  already  stated  in  the  judgment 
of  the  Chief  Justice,  I  should  have  come,  even  if  we  had 
not  had  the  satisfaction  of  knowing  that  our  view  was 
supported  by  the  high  authority  of  the  English  Court  of 
Queen's  Bench. 

In  my  judgment  the  appeal  must  be  dismissed  with 
costs,  and  the  certificate  should  be  as  already  indicated  by 
the  Chief  Justice. 


1875.] 


HALTON. 


299 


Burton,  J. — I  fully  concur  in  the  judgments  which 
have  just  been  pronounced.  The  only  difficulty  I  have 
felt  is  as  to  whether  the  words  alleged  to  have  been  used 
come  within  the  67th  section  ;  but  when  one  regards  the 
mischief  which  the  Legislature  intended  to  deal  with,  and 
the  words  of  our  own  Interpretation  Act,  which  declares 
that  every  Act  shall  receive  such  fair,  large  and  liberal 
interpretation  as  will  best  ensure  the  attainment  of  the 
object  of  the  Act  according  to  its  true  intent,  meaning  and 
spirit,  it  is  impossible,  I  think,  to  come  to  any  other  con- 
clusion than  that  this  promise  comes  within  it.  To  hold 
otherwise  would  open  the  door  to  every  kind  of  ingenious 
evasion  of  the  Act. 

The  Legislature  has  endeavored  to  put  down  an  evil 
which  prevailed  to  an  alarming  extent  throughout  the 
Province,  and  to  meet  every  possible  case  of  bribery  or 
other  corrupt  practices  ;  and  we  are  bound,  I  think,  to 
give  full  efiect  to  the  meaning  of  the  language  they  have 
employed,  without,  as  expressed  in  one  of  the  cases,  rais- 
ing subtle  distinctions  or  refinements  as  to  the  precise 
words  or  expression  in  which  the  ofier  or  promise  may 
be  conveyed.  A  "  nice  present  "  must  have  been  under- 
stood by  both  parties  as  something  of  value,  and  would 
convey  to  the  mind  of  the  party  to  whom  it  was  made, 
that  if  the  elector  would  vote  for  the  candidate  he  would 
receive  something,  and  could  only  be  so  understood. 

Patterson,  J. — The  finding  of  his  lordship  the  Chief 
Justice  of  this  Court,  that  the  respondent  promised  Chris- 
tina Robins  a  nice  present  if  she  would  procure  her 
husband  to  vote  for  the  respondent  or  to  refrain  from 
voting,  is  clearly  supported  by  the  evidence.  After  hear- 
ing the  witnesses  and  seeing  their  demeanor,  and  testing 
the  value  of  their  evidence  by  a  consideration  of  the 
circumstances  which  tended  to  give  probability  to  the 
statement  on  the  one  side,  as  against  the  opposing  evidence 
of  the  respondent,  his  lordship  arrives  at  the  conclusion 
that  the  charge  is  proved. 
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We  are,  it  is  true,  to  sit  in  appeal  from  decisions  upon 
questions  o£  fact  as  well  as  upon  questions  of  law  ;  but 
this  does  not  necessarily  mean  that  we  are  to  criticise  the 
opinion  formed  of  the  witnesses  by  the  Judge  who  sees 
and  hears  them.  In  many  cases  the  finding  of  a  fact 
depends  not  so  much  upon  the  credit  to  be  attached  to  one 
statement  as  against  another,  or  to  the  credit  to  be  accord- 
ed to  individual  witnesses,  as  upon  the  proper  deduction 
from  facts  which  are  not  seriously  disputed.  On  questions 
depending  on  such  considerations,  appellate  courts  fre- 
quently reverse  the  finding  of  courts  below.  Even  where 
there  is  conflicting  evidence,  and  where  much  may  depend 
on  the  credit  given  to  particular  witnesses,  the  appellate 
court  may,  by  the  report  of  the  Judge  who  hears  the 
witnesses,  be  enabled  to  review  his  finding  ;  as  noticed  by 
Lord  O'Hagan  in  the  case  of  Symington  v.  Sj/mington  (L.  R. 
2  Sc.  App.  424),  where  he  says  :  "  On  the  first  question  we 
have  been  fairly  pressed  by  the  argument,  that  the  Lord 
Ordinary,  who  had  the  advantage  of  seeing  the  witnesses 
and  judging  of  their  veracity  from  their  demeanor  before 
himself,  should  not  have  his  decision  lightly  set  aside  ; 
and  undoubtedly  the  value  of  viva  voce  testimony  can  be 
much  better  ascertained  by  those  who  hear  it  than  by 
those  who  know  it  only  by  report.  But  there  is  this 
peculiarity  in  the  present  case,  that  the  Lord  Ordinary 
has  put  us  somewhat  in  his  own  position,  and  enabled  us, 
so  to  speak,  to  see  with  his  own  eyes,  when  he  states  the 
impression  produced  upon  him  by  the  principal  witness, 
and  describes  her  as  '  a  girl  of  modest  appearance,  who  gave 
her  testimony  generally  with  an  air  of  truthfulness,'  and 
he  speaks  favorably  of  her  aunt,  another  witness,  whose 
part  in  the  transaction  is  of  great  importance.  Besides, 
we  are  concerned  directly,  not  with  the  judgment  of  the 
Lord  Ordinary,  but  with  that  which  overruled  it,  and  the 
latter  we  ought  to  affirm,  unless  we  are  satisfied  of  its 
error."  In  the  present  case  I  can  see  no  ground  for  arriv- 
ing at  a  conclusion  different  from  that  of  his  lordship 
the  Chief  Justice,  who  gaves  credit  to  the  Robins  family 
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after  carefully  balancing  the  reasons  for  preferring  their 
account  of  the  transaction. 

I  have,  however,  had  strong  doubts  whether  the  pro- 
mise to  make  a  "  nice  present "  was  an  offer  of  "  money 
or  valuable  consideration  "  within  the  meaning  of  section 
67  of  the  statute.  This  point  was  taken  by  Mr.  Blake 
in  his  argument  before  us,  though  not  taken  before  the 
Chief  Justice  at  the  tria],  and  we  were  referred  to  a 
dictum  of  Alderson,  B,,  in  Cooper  v.  Slad.e,  which  is  noted 
in  the  report  of  that  case  in  27  L.  T.  Rep.  139,  and  2  Jur. 
N.  S.  1020,  though  not  in  the  report  in  6  E.  &  B.  447. 
The  report  in  the  Jurist  is  :  "Alderson,  B.,  added  :  I  enter- 
tain this  opinion  also,  that  the  words  '  money  or  other 
valuable  consideration '  ought  to  be  construed  to  mean 
'  money  or  other  valuable  consideration  to  be  estimated 
by  money.' " 

I  have  not  seen  any  case  in  which  any  Judge  or  court 
has  actually  decided  that  any  offer  or  promise  which  came 
in  question,  was  not  an  offer  of  money  or  valuable  con- 
sideration, except  the  decision  in  the  Exchequer  Chamber, 
in  Cooper  v.  Slade,  where  it  was  held  that  giving  money 
to  a  voter  to  pay  his  railway  fare  in  going  to  vote  was 
not  giving  money  to  induce  him  to  vote.  That  decision 
was,  however,  reversed  in  the  House  of  Lords  (6  H.  L. 
C.  746.)  In  the  Launeeston  case  (2  O'M.  &  H.  129,  30 
L.  T.  N.  S.  823),  Mr.  Justice  Mellor  held,  that  an  offer  by 
a  landlord  to  his  tenants  of  the  privilege  of  shooting 
rabbits  on  their  farms  was  bribery,  because  it  was  a  valu- 
able consideration,  capable  of  being  represented  by  some 
money  value.  If  the  question  had  been  merely  whether 
an  offer  of  a  nice  present  was  an  offer  of  something  hav- 
ing some  money  value,  I  should  not  have  hesitated  much 
as  to  the  correct  decision ;  because  I  think  there  can  be  no 
doubt  that  such  an  offer  would  convey  to  the  mind  of  the 
person  to  whom  it  was  addressed,  that  something  which 
was  either  money  or  money's  worth  was  to  be  given.  My 
doubt  has  been  not  as  to  some  value  being  implied,  but  as 
to  whether  the  words  "  valuable  consideration,"  which  are 
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technical  words,  should  not,  in  construing  the  statute, 
receive  the  same  construction  as  they  would  receive  with 
reference  to  contracts. 

The  present  statute  takes  the  place  of  one  in  which  the 
words  were  apparently  of  a  more  general  character,  viz., 
Con.  Stat.  Can.,  c.  6,  s.  82,  where  the  words  used  were 
'  sum  of  money,  offices,  place,  employment,  gratuity, reward, 
or  any  bond,  bill  or  note,  or  conveyance  of  land."  Having 
regard  to  this  change  in  phraseology,  as  well  as  to  the 
fact  that  the  words  "  valuable  consideration "  have  a 
recognized  meaning  in  law,  it  seemed  to  me  that  we  ought 
to  construe  the  clause  as  requiring  such  a  consideration 
as  would  ordinarily  support  a  promise ;  and  that  the  offer 
now  in  question  was  too  indefinite  in  its  character  to  fulfil 
that  condition. 

The  adequacy  of  the  consideration  for  which  a  promise 
is  made,  is  usually  not  a  material  inquiry,  because  parties 
may  agree  for  what  consideration  they  please ;  but  where 
there  is  no  agreement — where  there  is  merely  an  un- 
accepted oflfer,  and  the  adequacy  is  not,  therefore,  settled 
by  consent — it  would  seem  that  a  consideration  which  is 
entirely  indefinite  is  not  one  which  can  be  called  a  "  valu- 
able consideration,"  as  we  are  accustomed  to  use  the  term. 
Thus  a  promise  to  forbear  "for  a  little  time,''  or  for  "  some 
time''  is  too  indefinite  to  constitute  a  good  consideration 
for  a  guaranty  (Chitty's  Cont.  29,  citing  1  Roll.  Abr.  23,  pi. 
25),  which  doctrine  is  approved  by  Bramwell,  B.,  in  giv- 
ing the  judgment  of  himself  and  Watson,  B.,  in  Older sliaw 
V.  King  (2  H.  &  N.  399),  and  in  the  same  case  in  the  Ex- 
chequer Chamber  by  Cockburn,  0.  J.,  at  p.  519  of  the 
same  volume,  and  it  does  not  seem  to  be  disputed  by  any 
of  the  Judges  who  gave  judgment  in  that  case ;  and  in 
Davy  V.  Baker  (4  Burr.  2471),  a  declaration  in  debt  on  2 
Geo.  II.  c.  24,  which  alleged  in  the  words  of  the  statute 
that  the  defendant  did  receive  "  a  gift  or  reward,"  was 
held  bad  in  arrest  of  judgment,  for  not  specifying  what 
particular  species  of  reward  was  given.  This  case  is  cited 
by  Patteson,  J.,  in  Baker  v.  Rusk  (15  Q.  B.  870),  as  estab- 
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lishing  the  position  that  the  declaration  must  state  the 
means  by  which  the  voter  was  corrupted. 

The  rule  of  construction  stated  in  Lord  Huntingtower  v. 
Gardiner  (1  B.  &  C,  297),  viz.,  that  "  it  is  not  for  us  to  say 
what  might  be  politically  desirable,  but  what  is  the  pro- 
vision of  the  Legislature,  and  that  in  order  to  answer  that 
question  we  must  resort  to  established  rules  for  construing 
acts  of  this  nature,"  seemed  to  me  to  make  it  proper  to 
treat  the  section  as  I  have  indicated ;  and  I  do  not  say 
that  that  view  is  incorrect.  But  the  judgment  of  the 
English  Court  of  Queen's  Bench  in  Simpson  v.  Yeend 
(L.  R.  4  Q.  B.  626),  is  so  very  much  in  point  upon  the 
construction  of  the  English  statute,  with  which  ours  cor- 
responds, as  in  my  opinion  to  govern  the  present  case. 
The  promise  in  that  case  was  that  the  voter  would  be  re- 
munerated for  any  loss  of  time  in  going  to  vote,  and  there 
was  no  acceptance  of  the  offer  on  the  part  of  the  voter. 
It  was  argued  that  the  promise  must  be  of  something 
tangible,  and  that  there  was  no  promise  which,  if  accepted, 
would,  putting  aside  the  illegality,  have  supported  an 
action.  The  judgment  of  the  Court  was  given  by  Mellor, 
J.,  who  said  :  "  We  cannot  doubt  that  the  words  admitted 
to  have  been  used  by  the  defendant,  viz.,  '  that  the  voter 
would  be  remunerated  for  what  loss  of  time  might  occur,' 
did,  under  the  circumstances,  amount  to  an  '  offer  or  pro- 
mise '  to  procure,  or  endeavor  to  procure,  money  or  valu- 
able consideration  to  a  voter  in  order  to  induce  him  to 
vote  (at  the  election  in  question).  The  expression  '  re- 
muneration for  loss  of  time '  would  necessarily  convey  to 
the  apprehension  of  the  voter,  that  if  he  would  vote  for  a 
particular  candidate  he  should  receive,  either  directly 
from  the  person  offering,  or  by  his  procurement,  money 
or  valuable  consideration  which  he  would  not  otherwise 
obtain  ;  and  any  assurance  of  that  kind,  which  can  only 
be  so  understood,  is  calculated  to  operate  on  the  mind  of 
the  elector  as  a  direct  inducement  to  vote  for  such  can- 
didate." If  any  authority  were  required  to  induce  us  to 
adopt  this  view  of  the  transaction  in  the  present  case,  it 
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is  supplied  by  that  of  Cooper  v.  Slade  (6  H.  L.  C.  746), 
which  upon  this  point  is  not  distinguishable  in  principle 
from  the  present  case.  It  is  so  important  to  the  public 
interest  that  electors  should  be  left  free  to  vote  without 
any  disturbing  influence  of  any  kind,  that  we  feel  our- 
selves bound,  in  construing  the  statute  in  question,  to  give 
full  eflect  to  the  plain  meaning  of  the  words  used,  and  to 
apply  them  to  the  substantial  facts  of  the  case,  without 
raising  subtle  distinctions  or  refinements  as  to  the  precise 
words  or  e;xpression  in  which  the  promise  or  offer  may 
be  conveyed. 

I  agree  that  the  judgment  should  be  affirmed. 

(9  Journcd  Legis.  Assein.,  1875-6,  p.  8.) 


NORTH  ONTARIO. 
Before  Mr.  Justice  Wilson. 

Whitby,  13th  to  15th  May,  and  20th  June,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  16th,  17th  and  25th  September,  1875, 

William  McCaskill,  Petitioner,  v.  Thomas  Paxton, 
Respondent. 

Treating  at  a  meeting  of  electors — Disorderly  crowd — Agency,  and  Law  of 
agr-iiry — Toi'Mship  committees — Undue  in  fluence — Settlement  of  an  old 
df'hf—  Brlhcry— Penal  statutes — Appeal. 

A  meeting  of  the  electors  was  held  at  a  tavern,  at  which  both  candidates 
were  present.  A  dispute  arose,  and  the  meeting  broke  up  and  the 
parties  left  the  room  as  a  disorderly  crowd,  and  began  pulling  off  their 
coats  and  talked  of  fighting.  A  treat  was  proposed  to  quiet  the  people, 
and  one  F.  (held  by  WlUon,  J.,  to  be  an  agent  of  the  respondent), 
treated,  and  the  crowd  quieted  down  and  dwindled  away. 

Held  [per  Wilson,  J. ),  that  the  treating,  under  the  circumstances,  was 
not  furnishing  drink  to  a  meeting  of  electors  assembled  for  the  purpose 
of  promoting  the  election. 

On  appeal  the  Court,  without  expressing  any  opinion  as  to  the  treating, 
held,  on  the  evidence,  that  F.  was  not  an  agent  of  the  respondent  at 
the  time  of  the  alleged  treating. 

One  W.,  a  voter,  who  was  in  arrears  to  the  Crown  for  the  purchase 
money  of  a  lot  of  land,  was  canvassed  by  B.,  an  alleged  agent  of  the 
respondent,  who  told  him  that  the  Covernment  would  look  sharply 
after  those  in  arrears  for  their  land  who  did  not  vote  for  the  sup- 
porters of  the  Government. 
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Held  (reversing  Wilson,  J.),  that  what  occurred  was  a  hrutum  fulmen, 
or  an  expression  of  opinion  upon  a  subject  on  which  every  one  was  com- 
petent to  form  an  opinion. 

Acts  of  agency  and  the  decisions  bearing  thereon,  discussed. 

A  charge  of  bribery  against  the  respondent,  where  the  evidence  was  un- 
satisfactory and  repugnant  in  itself,  and  rested  more  on  suspicion  than 
on  clear  positive  proof,  was  held  not  proven. 

One  M,  was  a  member  of  a  township  committee,  organized  by  direction  of 
the  convention  which  nominated  the  respondent,  and  the  work  of  the 
election  was  put  into  the  hands  of  these  township  committees.  M.  can- 
vassed his  school  section,  and  had  a  voters'  list,  which  was  taken  from 
him  by  the  committee  on  the  allegation  that  he  was  not  doing  much. 
The  respondent  never  asked  M.  to  work  for  him,  but  M.  asked  the 
respondent  what  success  he  had.  The  respondent  had  no  one  acting 
for  him  except  these  committees  and  some  volunteers,  and  he  never 
objected  to  the  aid  they  were  giving  him,  nor  did  he  repudiate  their 
services. 

Held,  on  the  evidence,  that  the  respondent  was  responsible  for  these 
committees,  and  that  M. ,  as  a  member  of  one  of  such  committees,  was 
an  agent  of  the  respondent. 

One  H.,  a  voter,  held  a  claim  against  the  respondent,  and  M.  above 
named,  and  another,  for  five  years,  which  he  had  been  endeavoring  to 
procure  payment  of.  When  canvassed  at  the  time  of  the  election,  he 
stated  that  if  he  did  not  get  it  settled  he  would  not  vote  for  the  re- 
spondent. M.  induced  the  respondent  to  give  his  promissory  note  to 
H.  for  the  debt,  but  did  not  give  the  respondent  to  understand  directly 
or  indirectly  that  the  note  had  anything  to  do  with  the  election. 

Held,  1.  That  it  is  always  open  to  inquire,  under  statutes  similar  to  the 
Election  Acts,  whether  the  debt  was  paid  in  accordance  with  the  legal 
obligation  to  pay  it,  or  in  order  to  induce  the  voter  to  vote  or  refrain 
from  voting. 

2.  (affirming  Wilson,  J. , )  That  on  the  evidence,  the  motive  which  induced 
M.  was  that  of  procuring  the  voter  H.  to  vote  at  the  election,  and  that 
thereby  an  act  of  bribery  was  committed  by  M,  as  such  agent,  which 
avoided  the  election. 

In  penal  statutes  questions  of  doubt  are  to  be  construed  favorably  to  the 
accused,  and  where  the  court  of  first  instance  in  a  quasi  criminal  trial 
has  acquitted  the  respondent,  the  appellate  court  will  not  reverse  his 
finding. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Hector  Cameron,  Q.C.,  and  Mr,  N.  F.  Pater  son  for 
petitioner. 

Mr.  Hodgins,  Q.C.,  for  respondent. 

The  evidence  is  fully  set  out  in  the  judgment. 

Wilson,  J. — The  petition  charged  the  commission  of 
corrupt  practices  by  the  respondent  himself,  and  by  him 
through  his  agents. 

I  shall  dispose  first  of  the  charges  of  treating,  beginning 
with  that  which  is  contained  under  head  of  number  four. 
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Number  four  relates  to  the  act  of  James  P.  Foley.  I  may 
say  at  the  outset  I  find  him  to  have  been  a  general  agent 
of  the  respondent,  and  if  the  act  he  did  is  against  the  61st 
section  of  the  Election  Law  of  1868,  there  will  have  to  be 
treating  found  to  have  been  practised  of  a  nature  suffi- 
cient to  avoid  the  election.  Did  he  then  provide  drink  or 
other  entertainment  at  his  expense  "  to  any  meeting  of 
electors  assembled  for  the  purpose  of  promoting  such 
election,"  at  the  time  in  question  ? 

The  facts  were  that  the  respondent  had  called  a  public 
meeting  at  Birney's  tavern,  on  New  Year's  Eve  ;  there 
was  a  large  attendance  ;  both  candidates  were  there,  and 
many  of  their  supporters.  After  a  few  persons  had  spoken, 
Foley  took  the  platform  to  explain  the  facts  relating  to 
some  local  matter,  which  he  conceived  had  been  spread 
about  to  his  prejudice.  He  w^s  called  upon  to  name  the 
person  to  whom  he  alluded ;  he  did  so.  The  lie  was 
exchanged  between  them,  and  the  whole  meeting  got  up. 
Mr.  Paterson  (a  supporter  of  the  opposing  candidate, 
McCrae,  and  the  solicitor  for  the  petitioner)  applied  to 
David  M.  Card,  the  principal  agent  of  the  respondent,  if 
it  would  not  be  better  to  close  the  meeting.  Card  said  he 
thought  not,  and  the  people  soon  quieted  after  that.  As 
Paterson  was  speaking,  Donald  Bruce,  a  supporter  of  the 
respondent,  called  oul  "  that's  a  lie,"  and  a  general  call 
was  made  to  turn  Bruce  out,  and  he  was  thrust  out,  and 
shoved  down  upon  the  ground.  Those  at  the  meeting 
then  jumped  up  and  talked  of  fighting,  and  there  was  a 
great  disturbance,  and  a  general  rush  to  the  door,  and 
parties  began  pulling  off  their  coats.  The  meeting  was 
broken  up.  Christopher  Moore  said  it  was  about  ten  at 
night  when  he  got  to  the  meeting.  When  he  was  within 
75  yards  of  it  he  heard  an  awful  noise.  He  tried  to  ,«"efc 
in,  and  was  told  not  to  go  in,  he  would  get  killed.  There 
was  no  meeting  there;  it  was  fighting.  He  then  pro- 
ceeded :  "  I  got  on  a  bench  and  called  to  the- people  to  come 
to  me  ;  that  it  w^as  a  shame  to  fight  for  Paxton  and  McCrae, 
who  would  not  fight  for  them ;  that  it  was  far  better  to 
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shake  hands,  have  a  drink,  and  go  home.  Liquor  was 
brought  on;  I  did  not  pay  for  it.  Mr.  Paterson,  Dr.  Fair 
(who  was  the  person  named  by  Mr.  Foley),  and  others, 
said  it  was  a  good  thing  I  was  there,  for  if  I  had  not 
been  there  some  of  them  would  have  been  out  of  the 
window.  Some  of  them  were  awfully  frightened.  I 
thought  it  was  a  regular  melee,  and  a  Donny brook.  When 
I  began  speaking  the  row  ceased.  I  was  there  an  hour 
or  so,  and  when  I  came  away  half  of  the  people  had  gone 
off.  What  I  did  quieted  the  disturbance  ;  if  [  had  nob 
done  what  I  did,  there  would  have  been  a  breach  of  peace. 
I  am  sure  McE-ae  drank  there ;  he  went  up  to  the  bar  to 
drink ;  [  never  was  asked  to  pay  for  the  drink  " — the 
meeting  having  been  broken  up,  and  the  people  being 
about  there  in  the  excited  condition  spoken  of.  The  part 
which  Foley  took  in  it  he  stated  as  follows  : 

"  There  was  a  disturbance  that  nig^ht  at  the  meetinof. 

o  o 

One  of  Mr.  McRae's  friends  proposed  that  he  and  I 
should  join  in  a  treat  of  all  hands.  I  refused  ;  I  said  if  I 
treated  I  would  treat  all  hands.  I  did  so.  There  may  have 
been  about  30  or  40  persons.  I  treated  all  alike — Paxton's 
and  McRae's  friends  all  alike.  [He  paid  for  an  oyster 
supper  then  which  he  had  with  a  few  friends.]  [  paid  $4 
that  night  for  supper  and  for  treating;  that  was  the  prin- 
cipal sum  I  paid;  but  I  spent  some  smaller  sums." 

The  meeting  at  Birney's  was  broken  up,  and  parties 
had  left  Ihe  room.  The  row  continued  after  the  meetins: 
was  over,  and  it  was  then  proposed  to  treat  all  hands,  to 
quiet  the  people,  as  is  usual  on  such  occasions.  It  was 
not  done  to  promote  the  election ;  both  parties  drank. 
Moore  said  to  the  people  if  they  would  hold  their  tongues 
and  vote  for  him  he  would  treat  them  all ;  and  he  did. 
That  was  to  make  peace.  The  crowd  quieted  down,  and 
dwindled  away. 

I  think  it  would  be  quite  unreasonable  to  say  that  the 
treating  at  that  time,  and  under  the  circumstances,  by 
Foley,  the  agent  of  the  respondent,  was  a  treating  of 
a  "  meeting:  of  electors  assembled  for  the  purpose  of 
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promoting  such  election."  It  was  done  for  a  different 
purpose,  and  participated  in  by  both  parties,  to  restore 
harmony  and  to  induce  the  people  to  go  home  quietly ; 
and  it  fully  answered  the  purpose,  and  prevented  blood- 
shed, and  it  may  be — for  no  one  can  tell  to  what  extent 
the  violence  of  excited  men  may  be  carried — it  may  have 
saved  life  also. 

It  was  no  more  a  violation  of  the  statute  than  the  im- 
promptu suggestion  of  the  successful  candidate  to  give  a 
glass  of  champagne  to  his  supporters  in  place  of  having  a 
public  procession,  which  he  feared  might  lead  to  a  dis- 
turbance, and  oivino'  it  to  about  200  of  his  friends,  was  a 
violation  of  the  statute  in  the  Hnddersfield  case  (14  L.  T. 
N.  S.  345).  And  I  need  scarcely  say  that  the  committee 
did  not  hesitate  to  pronounce  that  the  treating  upon  that 
occasion  was  not  an  act  which  was  contrary  to  the  statute. 
I  have  no  doubt  of  that;  I  only  regret  that  I  am  obliged 
to  explain  so  fully  the  reasons  which  led  me  to  form  the 
opinions  I  came  to  in  these  election  cases. 

The  third  charge  is  the  alleged  act  of  intimidation  by 
Donald  Bruce,  who  is  alleged  to  have  been  the  authorized 
agent  of  the  respondent,  towards  George  Wharen. 
Wharen  said  Bruce  called  on  him  three  times  about 
voting;  the  first  time  about  a  week  before  the  polling 
day,  the  second  time  about  thiee  days  before  it,  and  the 
third  time  upon  that  day.  He  said  on  the  first  visit  that 
McRae  was  no  good ;  Paxton  would  do  the  most  for  poor 
people.  On  the  last  visit  he  asked  Wharen  if  he  had 
made  up  his  mind  who  he  was  going  to  vote  for.  "  I  said, 
not  for  Paxton.  He  said  if  I  did  not  go  down  and  vote 
for  Paxton  I  had  better  stay  at  home.  I  said  I  did 
not  know  that.  He  said  if  there  were  favors  I  wanted 
from  the  Government  Mr.  Paxton  was  the  one  to  get  them 
for  me,  as  he  had  a  great  deal  of  influence  in  the  Crown 
Land  office.  I  said  I  would  not  vote  for  Paxton ;  if  I 
voted  I  would  vote  for  McPae.  He  said  to  me  I  would 
have  to  look  out,  for  those  who  don't  vote  for  the  sup- 
porters of  the  Government,  and  are  in  arrears  for  their 
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land,  the  Government  will  look  sharp  after  them,  and  they 
will  very  likely  lose  their  land.  I  said  I  would  go  down 
and  vote  for  McRae  just  for  that  speech." 

In  cross-examination  he  said,  "  I  could  not  say  whether 
the  Government  would  injure  me  for  my  vote ;  at  that 
time  I  had  doubts  about  it,  based  upon  the  newspapers. 
I  know  no  one  in  my  position  injured  by  the  Government 
for  his  vote.  I  should  not  think  Paxton  nor  any  man 
would  injure  me  about  the  vote.  I  have  no  doubt  one 
way  or  the  other  about  what  was  said,  but  I  was  vexed 
at  it.  .  .  .  I  suppose  what  Mr.  Bruce  said  was  what 
he  called  giving  good  advice  to  people ;  he  speaks  rather 
hasty  sometimes.  The  words  hardly  sounded  like  advice 
in  my  mind.  I  don't  know  what  they  sounded  like  to 
him."  In  the  examination  he  said  he  then  lived  on  a 
Crown  lot,  and  there  were  arrears  due  upon  it.  His  wife 
confirmed  her  husband's  statement  of  the  conversation. 

Donald  Bruce  said  as  to  Wharen :  "  I  canvassed  his 
vote  eight  or  ten  days  before  polling,  and  also  on  the 
morning  of  polling  ;  the  first  time  he  had  not  made  up  his 
mind.  On  the  morning  of  the  polling  he  said  he  was 
going  to  vote  for  McRae.  I  said  he  might  vote  as  he 
liked,  but  I  thought  he  should  vote  for  a  man  who  sup- 
ported the  Government  when  he  was  in  arrears  for  his 
land.  I  did  not  say  the  Government  would  watch  him, 
nor  that  the  Government  would  come  down  on  him.  I 
did  not  threaten  him.  I  advised  him  only  it  was  better 
to  support  a  man  who  supported  the  Government." 

I  am  disposed  to  think,  and  the  conclusion  I  may  say 
I  have  come  to  is,  that  Mr.  Bruce,  who  said  "  I  always 
work  in  elections,"  said  what  is  said  by  Wharen  and  his 
wife.  The  evidence  of  the  wife  was  very  convincing;  for 
although  she  said  no  more  than  her  husband  said,  her 
manner  assured  me  she  was  narrating  an  actual  occur- 
rence, and  just  precisely  as  it  had  taken  place.  The  hus- 
band's evidence  was  given  also  very  satisfactorily  in  every 
way ;  but  I  refer  to  the  wife's  manner  as  a  witness,  be- 
cause it  was  especially  calculated  to  induce  a  belief  in  the 
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correctness  and  simplicity  of  her  story.  The  facts  must 
have  been  impressed  upon  her  attention,  because  she  said 
"  I  was  alarmed  at  first  about  the  words."  I  do  not  say 
I  disbelieve  Mr.  Bruce.  But  as  a  partizan  he  may,  as 
he  seems  to  have  taken  great  pains  to  secure  this  vote, 
have  said  more  than  he  intended  to  have  said,  or  than 
he  thought  he  had  said,  and  that  which  may  not  have 
impressed  him  as  anything  very  unusual  or  very  serious 
— as  he  was  not  a  debtor  to  the  Crown  for  the  land  he 
lived  upon,  and  was  a  strong  political  supporter  of  the 
candidate  he  favored — may  have  operated,  and  undoubt- 
edly did  operate,  very  differently  upon  this  voter  and  his 
wife,  who  were  not  greatly  taken  up  with  politics,  and 
whose  land  had  not  been  paid  for  when,  according  to 
Bruce's  own  account,  the  husband  was  reminded  of  the 
fact,  and  was  told  how  he  might  be  affected  in  such  a  case 
if  he  gave  his  vote  in  a  different  way  from  the  way  in 
which  Bruce  wanted  him  to  vote. 

I  think  that  Bruce  supposed  his  reference  to  the  situ- 
ation of  this  voter  would  have  some  effect  upon  him,  and 
that  he  intended  it  to  have  the  effect  of  getting  him  to 
vote  for  Paxton. 

The  reference  to  the  government  power,  and  position  as 
a  creditor,  was  a  most  improper  act  on  the  part  of  Mr. 
Bruce,  who  is  an  intelligent,  wealthy  man  of  good  social 
standing,  and  of  good  reputation  in  his  neighborhood,  and 
was  one  calculated  to  alarm  a  plain  man  like  Wharen, 
especially  as  Wharen  intimated  rather  than  fully  ex- 
pressed he  had  seen  a  great  deal  in  the  newspapers  of 
persons  having  influence  with  the  Government  giving  the 
Crown  Land  debtors  great  trouble  by  procuring  valu- 
ations and  re- valuations  to  be  made  of  their  lands,  and 
showing  favor  to  them  who  supported  the  Government 
candidate,  and  dealing  harshly  with  those  who  opposed 
the  Government.  It  may  be  that  all  these  are  scandals, 
and  we  would  much  rather  believe  them  so  ;  for  anything 
impeaching  the  good  faith  and  justice  of  the  Crown  to  all 
alike,  without  regard  to  creed  or  politics,  or  color  or  caste, 
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is  repugnant  to  every  notion  we  have  ever  believed  to  be 
the  principle  and  only  rule  of  action  of  our  Government. 

Finding  the  fact  of  intimidation  to  have  been  practised 
by  Mr.  Bruce  upon  or  against  George  Wharen  in  order  to 
induce  or  compel  him  to  vote  for  Mr.  Paxton,  or  to  refrain 
from  voting  for  McRae,  the  law  declares  that  such  act  shall 
be  deemed  undue  influence  and  a  corrupt  practice,  sub- 
jecting the  person  guilty  of  it  to  a  penalty,  and  avoiding 
the  election  if  the  act  can  be  charged  personally  against 
the  successful  candidate,  or  upon  his  duly  authorized 
agent.  The  question  then  is,  was  Mr.  Bruce  the  duly 
constituted  authorized  agent  of  Mr.  Paxton,  so  as  to  make 
him  liable  for  this  act  of  Mr.  Bruce. 

The  facts,  as  applicable  to  this  part  of  the  case,  are  :  Mr. 
Bruce  lived  in  Beaverton ;  he  worked  for  Mr.  Paxton. 
Durinof  the  election  he  was  at  the  Reform  convention  as 
a  spectator.  When  he  was  there  he  was  appointed  a 
delegate  for  Rama,  as  none  of  the  Rama  deleo^ates  were 
present. 

Mr.  Paxton  was  at  the  meeting,  and  he  was  then  nomi- 
nated a  candidate.  He  continued,  "  It  is  likely  I  spoke  to 
Paxton  ;  I  did  not  offer  to  support  him  ;  it  is  likely  he  ex- 
pected I  would  support  him.  I  always  work  in  elections ; 
I  was  not  on  any  committee  ;  I  attended  committee  meet- 
ings. ...  I  saw  Paxton  during  the  canvass.  He  knew 
I  was  working  for  the  cause,  and  I  was  a  strong  supporter 
of  his,  and  that  I  was  working  for  him  too.  Paxton  did  not 
attend  the  committee  meetings  in  Thorah;  I  don't  know 
that  he  knew  of  such  a  committee.  At  the  committees 
men  are  appointed  to  canvass  ;  I  was  not  so  appointed ; 
I  did  what  I  could.  I  made  no  report  of  what  I  was 
doing  to  the  committee.  Paxton  did  not  ask  me,  to  my 
knowledge,  how  people  were  going  to  vote.  I  may  have 
spoken  to  Paxton  twice  during  the  election.  I  was  at  the 
meeting  of  Paxton's  at  Birney's  hotel." 

In  cross-examination:  "  I  was  not  appointed  by  any  com- 
mittee, or  by  any  party  to  work  at  the  election."  What- 
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ever  I  did  I  volunteered,  and  did  of  my  own  good  will.  I 
never  canvassed  with  Paxton." 

Re-examined  :  "  At  Brechin,  Paxton  told  me  not  to  do 
anything  to  avoid  the  election.  Some  persons  were  want- 
ing money  from  him  to  treat ;  he  would  not  give  it.  He 
said  he  did  not  want  anything  done  by  anybody  to  avoid 
the  election.  What  Paxton  said  about  not  wanting  any- 
thing done  to  avoid  the  election  was  said  to  seven  or 
eight  of  us." 

That  is  his  evidence,  excepting  as  to  what  has  been 
given  already  relating  to  Wharen's  vote. 

Charles  Robinson  said  he  was  the  president  of  the  Re- 
form Association  at  which  Mr.  Paxton  was  nominated. 
He  thought  it  was  probable  a  resolution  was  passed  to 
support  Mr.  Paxton.  It  was  understood  all  parties  would 
support  him,  but  he  was  not  sure  there  was  any  resolu- 
tion. There  was  a  branch  of  the  Association  in  Thorah, 
and  he  thought  a  special  committee  was  appointed  in 
the  township  for  election  purposes.  He  attended  some 
of  the  meetings.  Thinks  he  saw  Bruce  at  two  of  its 
meetings.  Could  not  say  if  Paxton  knew  there  was  a 
committee  in  Thorah.  That  committee  looked  over  voters' 
lists,  and  got  the  views  of  parties  as  to  how  they  would 
vote.  It  is  likely  Bruce  talked  of  such  matters,  but  could 
not  say  he  did.  He  would  be  likely  to  have  something  to 
say  of  such  matters.  Bruce  is  active ;  some  say  more 
active  than  discreet.  The  Thorah  committee  was  a  volun- 
tary committee  of  Reformers.  It  was  made  up  by  the 
Reformers  for  their  own  purposes.  Paxton  had  nothing 
to  do  with  appointing  it.  I  attended  the  meetings  as  a 
friend  of  the  cause.  Paxton  had  nothing  to  do  with  the 
committees.  He  held  public  meetings,  and  canvassed  the 
electors  at  these  meetings  by  his  speeches.  I  know  of  no 
connection  Bruce  had  with  the  election,  excepting  that  he 
was  a  volunteer,  and  worked  for  the  cause. 

Adam  Gordon  said,  "  Mr.  Paxton  took  all  opportunities, 
whenever  it  could  properly  be  brought  up,  to  caution 
people  not  to  violate  the  law.  [  did  so  for  him  particularly 
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at  the  convention  which  chose  him,  that  in  governing 
their  sub-committees  they  should  be  careful  to  see  that 
the  election  was  carried  on  properly,  and  that  no  rash 
friends  should  do  anything  to  hazard  the  election.  Mr. 
Paxton  was  present  at  the  convention,  and  spoke  shortly 
at  it.  I  don't  think  Paxton  took  part  in  forming  com- 
mittees or  in  attending  them,  there  was  so  little  time. 
The  formation  of  committees  was  spoken  of  at  the 
convention.  It  was  urged  upon  the  delegates  to  see  that 
their  sub-committees  were  put  into  proper  working  order. 
The  work  of  the  election  was  put  into  the  hands  of  the 
township  committees.  I  only  knew  of  the  formation  of 
the  Port  Perry  committee  ;  Mr.  Bigelow,  I  suppose,  or- 
ganized it.  We  heard  there  were  other  committees."  The 
evidence  shows  positively  there  were  committees  in  the 
respondent's  interest  in  Mara,  Thorah,  Reach,  Port  Perry, 
and,  as  David  M.  Card  thinks,  in  Uxbridge  also  ;  there 
may  have  been  committees  formed  in  his  interest  in  other 
places,  but  it  was  not  shown  by  evidence  there  were. 

Keeping  in  view  that  the  inquiry  is  as  to  the  agency  of 
Donald  Bruce,  it  is  to  be  considered  what  facts  are  relied 
on  by  the  petitioner  to  show  that  agency.  Bruce  was 
a  delegate,  named  at  the  convention  which  nominated  Mr. 
Paxton  as  a  candidate  in  the  Reform  interest,  on  which 
side  Bruce  takes  an  active  interest.  He  canvassed  in  this 
election  to  some  extent,  and  particularly  the  elector 
George  Wharen,  on  behalf  of  Paxton.  He  was  a  zealous 
assistant,  and,  as  he  said,  he  always  works  in  elections. 
He  was  not,  however,  appointed  by  the  committee  to 
work,  and  he  did  not  report  to  the  committee  what  he 
did.  He  attended  at  two,  at  least,  of  the  committee 
meetings  in  Thorah,  but  he  was  not  a  member  of  the  com- 
mittee. Mr.  Robinson  says  Bruce  would  be  likely  to 
talk  of  the  work  at  the  committee-room.  Paxton  knew  \ 
Bruce  was  working  in  the  cause,  and  was  a  supporter  ' 
of  his,  and  that  he  was  working  for  him  too.  Bruce  did 
not  canvass  with  Paxton,  and  he  says  he  acted  through- 
out as  a  mere  volunteer.    He  attended  one  or  more  of 
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Paxton's  public  meetings.  He  was  told  with  several 
others,  by  Paxton  at  Brechin,  not  to  do  anything  to  avoid 
the  election. 

Then  as  to  the  committees.  Mr.  Paxton  was  nominated 
by  the  Reform  Convention  at  which  he  was  present. 

It  was  there  mentioned  that,  in  forming  these  sub- 
committees, they  should  be  careful  to  see  the  election  was 
carried  on  properly.  The  delegates  were  urged  to  put 
these  sub-committees  into  proper  working  order.  The 
work  of  the  election  was  put  into  the  hands  of  the  town- 
ship committees.  There  was  a  branch  of  the  association 
i  in  Thorah,  and  a  special  committee  was  appointed  in 
I  Thorah  for  election  purposes.  That  committee  was  said 
to  be  a  voluntary  association  of  the  reformers  there  for 
their  own  purposes.  And  there  were  various  other  com- 
mittees in  the  riding  in  the  respondent's  interest ;  the 
one  at  Port  Perry  being  presided  over  by  the  respondent's 
partner,  Mr.  Bigelow,  and  at  which  Mr.  Card,  the  respond- 
ent's general  agent,  was  present  on  one  occasion,  and  it  is 
at  Port  Perry  where  the  respondent  resides.  The  question 
of  agency  depends  upon  the  three  inquiries : 

1.  Was  Donald  Bruce  an  agent  of  the  respondent,  by 
authority  direct  or  implied,  for  the  respondent  himself  ? 
If  he  were  not,  then 

2.  Was  the  Thorah  committee  a  body  for  whose  acts 
the  respondent  is  responsible  ?    If  it  were,  then 

3.  Was  Bruce  appointed  by,  or  acting  under  the  author- 
ity of  the  committee  ? 

All  the  cases  show,  and  common  sense  requires,  that 
authority  from  the  alleged  principal,  the  candidate,  must 
be  shown  creating  or  sanctioning  a  person  to  be  his  agent 
before  the  candidate  can  be  made  responsible  for  the  acts 
of  such  person. 

The  authority  need  not  be  expressly  conferred.  It  may 
be  inferred  to  have  been  given  by  various  acts  of  the 
alleged  agents  in  the  interest  of  the  candidates  under 
certain  circumstances,  and  it  is  the  circumstance  which 
gives  rise  to  all  the  difficulty  of  determining  whether 
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they  are  or  are  not  sufficient  to  raise  a  just  presumption 
that  the  candidate  has  recognized  and  adopted  the  acts 
of  the  person  assuming  to  represent  him. 

A  large  allowance  is  and  must  be  made  for  the  services 
of  friends  and  volunteers  who  are  acting  for  the  sake  of 
the  cause  which  the  candidate  represents,  and  without 
any  pretence  of  authority  from,  or  any  recognition  by 
him,  for,  or  of  the  performance  of  these  services. 

The  candidate  may  know  his  friends  and  others  are 
working  for  him,  and  yet  it  is  not  clear  he  is  answerable 
for  what  they  do,  although  he  does  not  in  every  case  re- 
pudiate their  acts  and  services. 

I  shall  refer  to  some  of  the  decisions  upon  the  subject. 
They  are  the  opinions  of  able,  disinterested  men,  and  I 
think  it  will  appear  on  a  perusal  of  them,  that  while  ad- 
ministering the  law  in  so  difficult  and  delicate  a  branch 
of  it  with  the  most  perfect  impartiality,  there  is  a  general 
desire  exhibited  not  to  press  the  law  more  severely  than 
they  are  compelled  to  do,  to  require  strong  proofs  of  the 
alleged  illegal  acts,  to  give  the  benefit  of  all  reasonable 
inferences  in  doubtful  cases  to  the  persons  charged,  to 
make  allowances  for  the  acts  and  sayings  of  people  during 
such  exciting  times,  by  not  putting  the  harshest  con- 1 
struction  upon  them,  to  require  full  and  fair  proof  of 
agency  before  accepting  it  as  established,  to  allow  much 
latitude  for  the  zeal  of  supporters  of  the  candidate,  with- 
out holding  him  to  be  answerable  for  their  conduct,  al- 
though he  is  getting  the  benefit  of  their  services,  and 
generally  to  uphold  the  election  if  it  can  properly  be 
done. 

One  who  visited  voters,  and  made  appointments  for> 
them  to  see  the  candidate,  and  who  afterwards  introduced  ] 
them  to  the  candidate,  was  held  to  be  an  agent.  Beivclley 
case  {l^  L.  T.  N.  S.  676).  In  the  same  case  (1  O'M.  &  H. 
17),  Blackburn,  J.,  said  :  "  Every  instance  in  which  it  is 
shown  that,  either  with  the  knowledge  of  the  member  or 
candidate  himself,  or  to  the  knowledge  of  his  agents  who 
had  employment  from  him,  a  person  acting  at  all  in  fur- 
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thering  the  election  for  him  in  trying  to  get  votes  for  him 
is  evidence  tending  to  show  that  the  person  so  acting  was 
authorized  to  act  as  his  agent." 

One  who  is  on  a  committee,  who  attended  its  meetings, 
who  canvassed,  and  whose  canvassing  was  recognized, 
is  deemed  an  agent.  Westhury  case  (20  L.  T.  N.  S.  16). 
Asking  an  employer  of  workmen  for  his  vote  and  interest 
may  mean,  "  Go  round  and  canvass  your  workmen  for 
me,"  and  may  create  an  agency  (s.  c,  1  O'M.  &  H.  47). 

A  supporter  of  the  candidate  gave  a  feast  to  his  friends 
on  the  polling  day.  He  twice  canvassed  with  the  candi- 
date ;  he  had  a  list  of  the  voters  on  Lanivet,  given  by  an 
agent  of  the  candidate,  although  given  to  him  only  on 
great  pressure  ;  he  brought  people  to  the  polls ;  he  had  no 
canvass  book.  Held,  these  facts  were  evidence  of  agency. 
Bodmin  case  (20  L.  T.  N.  S.  989). 

A  supporter  gave  a  public  breakfast  on  polling  day.  He 
provided  vehicles  to  carry  voters  to  the  poll.  The  candi- 
date, on  election  day,  wrote  and  thanked  him  for  what  he 
had  done.  Held,  that  went  a  long  way  to  establish  agency  ; 
but  it  was  not  conclusive.  Hereford  case  (21  L.  T.  N.  S. 
117).  It  was  also  shown  that  the  same  supporter  was 
seen  canvassing  witli  A,  a  recognized  agent  of  the  candi- 
date. Held,  that  that  additional  fact,  with  the  other  acts 
above  mentioned,  was  not  conclusive  proof  of  agency.  But 
it  was  further  proved  that  the  committee-men  had  brought 
voters  to  the  breakfast,  and  that  A.,  the  recognized  agent, 
had  spoken  of  the  supporter,  after  the  election,  as  having 
done  much  good  service.  Held,  that  all  these  acts  together 
so  connected  the  supporter  with  the  candidate  as  to  make 
the  one  liable  for  the  acts  of  the  other  (s.  c,  1  O'M.  &  H. 
194). 

Employing  a  person  to  act  for  the  candidate  on  the 
candidate  putting  himself  to  some  extent  in  the  hands  of 
that  person,  or  the  candidate  allowing  that  person  to  make 
common  cause  with  him  to  promote  the  election,  is  evi- 
dence of  agency.    Taunton  case  (2  O'M.  &  H.  66). 
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A  person  upon  a  committee,  but  not  shown  how  he  got 
there  or  what  he  was  to  do,  who  wrote  a  letter  offering 
to  pay  the  voters'  travelling  expenses,  was  held  not  to  be 
an  agent.  The  Judge,  Bramwell,  B.,  said  :  "  If  we  were 
to  hold  this  man  to  be  an  agent  it  would  make  the  law 
o£  agency,  as  applicable  to  candidates,  positively  hateful 
and  ludicrous."  Windsor  case  (2  O'M.  &  H.  88,  31  L.  T. 
N.  S.  133).  In  the  following  case  the  same  Judge  said  : 
"Mr.  Dawson  attended  the  respondent's  committee,  he 
said  as  many  as  twenty  times.  He  was  also  present  at  the 
committee,  and  on  the  day  on  which  he  bribed  the  voter 
he  was  busy  in  getting  up  voters  who  required  particular 
attention.  I  should  have  thought  that  itself  was  enough, 
if  he  was  to  use  anything,  either  solicitation  or  persuasion, 
to  them."  But  not  if  he  were  only  to  bring  them  up  and 
to  use  no  influence  with  them.  Durhayn  case  (2  O'M.&H. 
134). 

A  candidate  will  not  always  be  answerable  if  he  accept 
the  services  of  a  volunteer.  Staleyhridge  case  (20  L.  T. 
N.  S.  75).  A  candidate  is  not  obliged  to  repudiate  volun- 
teer services  (s.  c,  1  O'M.  &  H.  70) ;  Taunton  case  (2  O'M. 
&  H.  66) ;  Hereford  case  (21  L.  T.  N.  S.  117). 

A  mere  volunteer  cannot  hurt  the  candidate.  Mellor, 
J.,  said :  "  You  must  show  me  various  things.  You 
must  show  me  he  was  in  company  with  one  of  the  prin- 
cipal agents,  who  saw  him  canvassing,  or  was  present 
when  he  was  canvassing,  or  that  in  the  committee  room 
he  was  in  the  presence  of  somebody  or  other  acting  as  a 
man  would  do  who  was  authorized  to  act.  In  putting  all 
these  things  together,  you  satisfied  me  that  the  man  was 
a  canvasser  with  the  authority  of  the  candidate's  agent ; 
then  I  do  not  look  with  nicety  at  the  precise  steps,  but 
that  must  be  something  of  that  character."  Bolton  case 
(2  O'M.  &  H.  138). 

In  the  Londonderry  case  (21  L.  T.  N.  S.  709),  P.  was 
appointed  by  the  Liberal  Registration  Society  to  conduct 
the  business  of  the  revision,  which  shortly  preceded  the 
election.   The  candidate  subscribed  liberally  to  the  funds 
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of  the  society,  and  approved  of  P.'s  appointment.  The 
staff  of  the  society,  with  P.  at  its  head,  was  afterwards 
used  in  promoting  the  election.  The  committee  of  the 
society  directed  in  a  great  measure  the  meeting  of  the 
electors,  and  the  candidate  on  one  occasion  communicated 
directly  with  P.  by  letter  with  reference  to  the  election. 
Held,  P.  was  an  agent  of  the  candidate. 

In  the  same  case  (1  O'M.  &  H.  274),  O'Brien,  J.,  said: 
"  I  cannot  concur  in  the  opinion  that  any  supporter  of  a 
candidate,  who  chooses  to  ask  others  for  their  votes  and  to 
make  speeches  in  his  favor,  can  force  himself  upon  the 
candidate  as  an  agent,  or  that  a  candidate  should  be  held 
responsible  for  the  acts  of  one  from  whom  he  actually 
endeavors  to  dissociate  himself." 

In  the  Norfolk  case  (1  O'M.  &  H.  236)  a  landlord  was 
asked  by  the  candidate's  agent  to  be  one  of  the  committee. 
He  declined,  but  said  he  would  answer  for  his  tenants ; 
he  spoke  to  them  and  reported  the  result.  Held,  he  was 
an  agent  as  to  them.  Blackburn,  J.,  said  :  "  The  real 
governing  point  was  that  he  was  put  forward  and  con- 
sented to  be  the  person  upon  whom  they  relied  to  get 
those  votes."  The  landlord  had  not  in  that  case  used  any 
undue  influence. 

The  following  cases  relate  more  particularly  to  com- 
mittees or  similar  organizations. 

In  the  Westminster  case  (1  O'M.  &  H.  92)  Martin,  B., 
defined  a  committee  to  be  a  limited  number  of  persons  in 
whom  faith  and  confidence  were  placed  by  a  candidate, 
and  between  vvdiom  there  was  some  privacy.  The  same 
idea  is  a  little  differently  expressed  in  the  same  case,  in 
20  L.  T.  N.  S.  238. 

In  the  Staleyhridge  case  (1  O'M.  &  H.  70),  Blackburn,  J., 
said:  "Asa  general  proposition,  that  {i.e.,  a  person  em- 
ployed by  the  candidate  to  canvass  and  get  a  vote  was  an 
agent)  would  go  a  great  way  towards  saying  who  is  an 
agent ;  but  I  don't  think  we  can  take  it  as  an  absolute  hard 
and  fast  rule  on  which  we  can  say  that  whenever  a  case 
of  corruption  has  been  brought  home  to  a  person  who  was 
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within  this  limit,  the  seat  should  be  vacated.  The  effect 
o£  that  would  be  to  say  that  whenever  there  were 
volunteers  who  were  acting  at  all,  and  whose  voluntary 
acting  was  not  repudiated  by  the  candidate  or  his  agents — 
whenever,  in  fact,  a  person  came  forward  and  said,  '  I  will 
act  for  you  and  endeavor  to  assist  you,'  and  the  candidate 
or  his  agent  said, '  I  am  very  much  obliged  to  you,  sir' — any 
corrupt  or  improper  act  done  by  that  volunteer,  although 
unconnected  with  the  member,  would  render  the  election 
void.  To  lay  down  such  hard  and  fast  rules  as  that  would 
at  times  work  great  injustice.  At  present  I  cannot  go 
farther  than  to  say  that  each  case  must  be  considered  upon 
the  whole  facts  taken  together,  and  it  must  be  determined 
in  that  way  whether  the  relation  between  the  person 
guilty  of  the  corrupt  practice  and  the  member  was  such 
as  to  make  the  latter  fairly  responsible  for  it."  "  But  in 
such  a  case,  where  I  am  convinced  that  they  were  hond  fide 
volunteers  acting  for  themselves,  not  selected  by  the 
member  nor  chosen  by  him  at  all,  but  really  hond  fide 
and  in  a  business-like  manner,  the  voters  of  the  district 
choosing  sober  and  respectable  men  in  whom  they  had 
confidence,  to  be  the  head  of  their  own  department,  and 
acting  together,  a  messenger  who  was  sent  by  one  of  them 
is  not  so  directly  connected  with  the  candidate,  or  any  of 
his  recognized  agents,  as  to  make  him  responsible  for  the 
misconduct  in  offering  a  bribe." 

In  the  Westminster  case  (20  L.  T.  N.  S.  238),  an  associ- 
ation was  formed  with  the  view  of  supporting  certain 
political  principles.  A  candidate  subscribed  to  the  asso- 
ciation, and  had  been  its  president,  but  resigned  before 
his  candidature  commenced.  He  was  selected  as  the  can- 
didate to  be  supported  by  the  association,  and  thereupon 
many  members  of  the  association  canvassed  for  him. 
These  canvassers  acted  independently  of  the  candidate's 
canvassers,  and  uncontrolled  by  his  committee.  The  can- 
didate's canvass  agent,  by  request  of  the>  secretary  of  the 
association,  furnished  him  with  copies  of  the  canvassing 
books.    And  it  was  held  by  Martin,  B.,  that  the  members 
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o£  the  association,  canvassing  voluntarily  as  above  de- 
scribed, under  the  association  though  on  behalf  of  the 
candidate,  were  not  agents  of  the  latter. 

In  the  Blackhurn  case  (20  L.  T.  N.  S.  823,  1  O'M.  &  H. 
198),  a  circular  was  issued  by  a  Tory  meeting ;  the  circular 
was  signed  by  persons,  some  of  them  connected  with  the 
Registration  Society  for  the  Tory  candidate,  or  by  persons 
upon  the  election  committee,  and  also  by  the  respondent's 
son.  The  election  .generally  on  that  side  was  conducted 
in  accordance  with  the  circular,  and  Mr.  Justice  Willes 
held  the  circular  had  been  adopted  by  the  sitting  member, 
and  that  the  association  which  issued  it  was  adopted  also 
in  view  of  a  committee  for  the  management  of  the  election, 
and  made  every  person  mentioned  in  the  circular  agent 
for  the  candidate.    DuUin  case,  (1  O'M.  &  H.  270). 

In  the  Wakefield  case  (2  O'M.  &  H.  102),  Mr.  Justice 
Grove  said :  "  It  was  proved  that  the  respondent  was 
vice-president  of  a  certain  society,  that  he  spoke  at  meet- 
ings of  it ;  that  many  members  of  it  were  active  partizans 
of  his,  and  were  actively  canvassing  for  him.  That  there 
were  certain  rooms  l)elonging  to  the  society,  which  might, 
in  one  sense,  be  called  committee-rooms,  but  which  were 
not  so  in  the  old  sense  of  being  occupied  by  a  certain 
fixed  committee.  These  rooms  were  placarded  with  the 
respondent's  name,  and  at  them  business  connected  with 
the  election  was  transacted.  These  facts  would  prima 
facie  bring  the  case  within  the  law  of  agency,  and  would 
be  sufficient  to  satisfy  a  tribunal  that  the  respondent  had 
put  himself,  or  allowed  himself  to  be  in  the  hands  of  cer- 
tain persons,  or  had  made  common  cause  with  them,  so 
as  to  make  him  liable  if  they,  for  the  purpose  of  pro- 
moting his  election,  committed  acts  of  bribery." 

In  the  Shrewsbury  case  (2  O'M.  &  H.  36),  Channell,  B., 
said :  "  There  may  be  a  central  committee  ;  placards  may 
be  issued  from  it  in  the  course  of  the  election,  signed, 
not  by  the  candidate,  but  by  some  person  representing 
him.  These  are  acts  which  go  beyond  the  mere  act  of 
canvassing." 
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In  the  Limerick  case  (1  O'M.  &  H.  262),  Mr.  Baron 
Fitzgerald  said :  I£  the  clergy  make  the  cause  of  the 
candidate  their  own,  and  give  hiin  the  benefit  of  having 
what  may  be  equivalent,  in  its  effect  upon  the  election, 
to  a  committee-room  conducted  by  themselves  in  every 
parish,  they  being  the  canvassers  ;  and  if  it  then  turns  out 
at  the  time  of  the  election  that  the  candidate  represents  his 
cause  as  identical  with  that  of  the  clergy,  and  publicly 
gives  out  that  the  question  between  him  and  his  adver- 
saries is  whethei  the  clergy  shall  be  put  down  or  raised 
up,  and  is  accompanied  by  them  through  the  streets  can- 
vassing; if  that  be  so — although  the  particular  clergyman 
of  the  parish  be  not  the  party  who  accompanied  the  can- 
didate in  canvassing — I,  for  my  part,  will  doubt  long 
before  I  say  the  candidate  is  not,  as  far  as  his  seating  in 
Parliament  is  concerned,  responsible  for  the  acts  of  those 
parties  in  their  several  districts  or  parishes." 

In  the  Taunton  case  (21  L.  T.  N.  S.  169)  there  existed 
in  the  town  a  Conservative  and  a  Liberal  Association, 
each  of  which  generally  promoted  the  return  of  its  own 
candidate,  and  assisted  the  registration  of  its  own  sup- 
porters. The  managers  of  the  Conservative  Association 
having  circulated  addresses  and  papers  issued  by  the  can- 
didate, will  be  presumed  to  have  done  so  with  his  know- 
ledge, or  with  that  of  his  agents,  so  as  to  constitute  the 
association  agents  of  such  candidate,  and  to  make  him 
responsible  for  any  illegal  acts  of  its  managers.  Black- 
burn, J.,  said :  "  We  have  it  that  the  body  are  acting  as 
canvassers  for  Mr.  Cox — actively  acting  in  promoting  the 
election ;  and  that  fact,  I  think,  we  must  fairly  take  it 
was  known  to  him  and  his  people.  Now,  does  that,  with- 
out any  more,  raise  a  prima  facie  case  which  would  call 
for  an  answer  ?  I  think  it  does.  I  think  when  it  appears 
that  things  are  done  openly  in  that  way,  which  in  the 
ordinary  course  of  things  would  not  be  done  except  with 
the  cognizance  of  a  candidate  who  sanctioned  them,  the 
fair  and  natural  inference,  in  the  absence  of  proof  to  the 
contrary,  would  be  that  they  were  done  by  a  person  acting 
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as  agent  for  the  candidate.  I  am  very  far  from  thinking 
that  that  evidence  would  be  conclusive.  I  think  it  was 
quite  open  to  Mr.  Cox  himself,  and  his  agent,  to  have  been 
called  to  show  that  they  had  no  communication  with  that 
body ;  that  they  repudiated  it ;  and  if  that  repudiation 
were  hond  fide,  they  would  not  certainly  be  responsible 
for  their  acts.  The  ^  candidate  may  show  that  the  body 
was  acting  officiously  for  him,  as  I  may  call  it ;  that  it 
was  not  with  his  consent,  and  was  against  his  will ;  but 
the  presumption  does  arise,  I  think,  that  it  was  done  in 
his  favor — done  for  him,  unless  there  was  something  to 
show  the  contrary.  I  think  in  this  case  such  a  degree  of 
benefit  would  be  derived  from  their  assistance — that  their 
assistance  was  so  important  to  the  candidate — that  it 
fairly  established  this,  that  if  he  took  their  assistance,  and 
did  not  hold  them  off  or  repudiate  them,  he  must  take  the 
consequences,  and  be  responsible  for  their  malpractices." 

In  the  Taunton  case  (1  O'M.  &  H.  185),  Mr  Justice 
Blackburn  said :  "  I  think  all  one  can  do  is  this,  to  say 
that  whenever  a  person  is  in  any  way  allowed  by  the 
candidate,  or  has  the  candidate's  sanction  to  try  to  carry 
on  his  election  and  to  act  for  him,  that  is  some  evidence 
to  show  that  he  is  his  agent." 

In  the  Gahoay  case  (2  O'M.  &  H.  199),  Mr.  Justice 
Lawson  said :  "  I  think  Mr.  J ustice  Grove  has  given  an 
admirable  definition  of  it  in  a  late  case,  in  which  he  says 
the  candidate  is  responsible,  generally,  for  all  those  who, 
to  his  knowledge,  carried  on  the  purpose  of  promoting 
his  election." 

In  lookinof  over  the  different  cases  to  which  I  have 
referred,  it  appears  to  me  that  the  Staleyhridge  case  ( 1  O'M. 
&  H.  66)  and  the  Taimton  case  (1  O'M.  &  H.  181)  are  very 
seriously  opposed  the  one  to  the  other. 

The  former  exempts  the  candidate  from  all  responsi- 
bility for  the  acts  of  persons  or  committees  whom  he 
does  not  appoint,  and  who  act  voluntarily  for  him,  even 
although  he  knows  they  are  acting  for  him,  and  he 
receives  their  services,  and  it  holds  that  he  is  in  no  case 


1875.] 


NORTH  ONTARIO. 


32.^ 


bound  to  repudiate  them.  The  latter  ease  is  quite  opposed 
to  it,  because  it  is  based  upon  this,  that  if  the  candidate 
knows  that  material  services  are  being  rendered  for  him> 
he  must  disclaim  them  and  the  persons  giving  them,  if  he 
wishes  to  be  free  from  the  consequences  of  their  proceed- 
ings. 

And  both  cases  were  decided  by  the  same  able  Judge, 
Mr.  Justice  Blackburn. 

The  Limerick  case  (excepting  in  an  important  particular, 
certainly,  the  fact  of  the  candidate  canvassing  with  the 
clergy)  agrees  in  one  respect  with  the  Taunton  case,  last 
referred  to,  that  the  candidate  identifying  his  cause  with 
the  clergy,  and  taking  the  benefit  of  their  services,  is 
bound  by  their  acts. 

It  appears  to  me  also  that  the  Westminster  case,  decided 
by  Mr.  Baron  Martin,  is  not  in  accordance  with  the  Black- 
hum  case,  decided  by  Mr.  Justice  Willes,  and  the  Wakefield 
case,  decided  by  Mr.  Justice  Grove. 

I  cannot  do  better,  after  reading  most  of  the  law  on  the 
subject,  than  accept  as  my  principal  guide  as  to  what  will 
constitute  agency,  the  rules  of  Mr.  Justice  Grove  in  the 
Taunton  case,  and  inquire  whether  the  candidate  or  his 
agent  did  employ  the  person  whose  conduct  is  impugned 
to  act  on  his  behalf,  or  did  to  some  extent  put  himself  in 
such  person's  hands,  or  did.  make  common  cause  with  him 
for  the  purpose  of  promoting  the  election  ;  and  in  the 
Wakefield  case  (2  O'M.  &  H.  200),  when  the  same  learned 
Judge  uses  the  like  language  of  the  candidate  placing 
himself  or  allowing  himself  to  be  in  the  hands  of  certain 
persons,  or  making  common  cause  with  them. 

And  I  think  I  ought  to  adopt  the  ruling  of  Mr.  Justice 
Blackburn  in  the  Taunton  case,  in  determining  whether 
the  acts  of  Donald  Bruce,  under  the  facts  detailed,  made 
him  the  agent  of  the  respondent,  or  made  the  Thorah 
committee  the  agents  of  the  respondent,  and  Donald  Bruce 
the  agent  of  the  committee.  The  Bewdley  case  (1  O'M.  & 
H.  17)  may  also  be  relied  upon,  and  some  of  the  others 
before  given. 
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Looking  at  the  facts  before  mentioned,  relating  to  the 
conduct  of  Donald  Bruce,  can  he  be  held  to  have  been  the 
agent  of  the  respondent  within  the  effect  and  operation 
of  the  law,  so  as  to  subject  the  respondent  to  the  con- 
sequences of  Bruce's  act,  in  his  dealing  with  George 
Wharen  as  to  his  vote  ?  I  am  disposed  to  think  that  Bruce 
must  be  considered  to  have  been  such  agent,  judged  by 
his  conduct  before  stated,  and  the  knowledge  the  re- 
spondent had  of  his  services  in  promoting  the  election. 

The  respondent,  according  to  the  evidence,  had  no  per- 
sons or  bodies  of  persons  acting  for  him  in  canvassing, 
securing,  and  bringing  up  voters,  excepting  these  com- 
mittees, and  those  private  friends  who  are  called  volun- 
teers. The  whole  management  of  the  election  was  in  their 
hands.  The  respondent  was  receiving,  and  knew  he  was 
receiving  the  active  aid  of  Mr.  Bruce  and  others  like  him. 
He  never  objected  to  the  aid  they  were  giving  him.  He 
did  not  repudiate  it,  nor  tell  them  they  were  acting  offi- 
ciously, and  busying  themselves  when  they  were  not 
wanted.  He  knew  there  was  a  risk  in  what  they  were 
doing,  because  he  cautioned  them  as  to  their  conduct ;  and 
I  do  not  know  how  else  to  deal  with  Mr.  Bruce  than  to 
hold  him  as  an  authorized  and  competent  agent  of  the 
respondent,  to  bind  him  by  what  he  did  in  and  about  the 
respondent's  business. 

If  Mr.  Bruce  had  been  acting  zealously  in  the  private 
affairs  of  the  respondent,  as  for  instance  in  calling  upon 
the  debtors  of  the  respondent  and  receiving  payment  from 
them  of  their  accounts,  and  the  respondent  became  aware 
of  it,  and  told  him  to  be  careful  he  did  not  do  anything 
to  his,  the  respondent's,  prejudice  while  he  was  so  acting, 
could  it  be  said,  although  in  one  sense  Mr.  Bruce  might 
be  called  a  volunteer,  that  Mr.  Paxton  was  not  bound  to 
give  credit  to  his  debtors  for  the  money  which  they  had 
paid  on  his  account  for  Mr.  Bruce. 

The  act  of  Mr.  Bruce  with  respect  to  Wharen  was  com- 
mitted after  all  the  above  acts  he  had  done  for  the 
respondent,  and  after  his  conversation  with  him,  for  the 
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interview  with  Wharen  was  on  the  morning  of  the  polling 
day.  I  am  also  o£  opinion  that  Thorah  township  committee 
must  be  considered  to  have  been  the  agents  of  the  respond- 
ent for  the  purposes  of  the  election.  The  reasons  I  came 
to  that  conclusion  are  before  fully  set  out. 

I  must  assume  the  respondent,  as  well  as  his  agent, 
Mr.  Card,  knew  of  the  Port  Perry  committee,  and  of  the 
others  also  of  which  Mr.  Card  had  knowledge  And  I  must 
assume  Crom  the  above  facts,  relating  to  what  was  said  at 
the  convention  as  to  the  formation  of  these  committees, 
and  that  they  were  to  have  the  general  management  of 
the  election,  that  he  knew  also  of  the  organization  of  the 
Thorah  township  committee,  which  is  the  one  with  which 
Mr.  Bruce  is  said  to  have  been  connected. 

The  like  rules  and  principles  upon  which  I  have  been 
obliofed  to  hold  Mr.  Bruce  to  have  been  the  agent  of  the 
respondent,  equally  oblige  me  to  hold  that  the  Thorah 
committee  were  the  duly  authorized  agents  of  the  respond- 
ent. Holding  that  as  proved,  was  Mr.  Bruce  also  the  agent 
of  the  committee  ? 

I  am  not  fully  satisfied  he  was.  "  He  was  not  a  member. 
He  was  not  deputed  by  them  to  do  anything.  It  is  not 
shown  that  they  knew  what  he  was  doing.  He  never 
reported  to  them.  His  attendance  there  twice  may  have 
been  merely  to  talk  over  matters,  and  to  give  them  such 
information  as  he  was  possessed  of.  These  circumstances 
will  not  warrant  any  act  of  delegation  of  powers  by  them 
to  him,  nor  of  any  acceptance  of  his  acts  by  them. 

In  the  South  Ontario  case  (post),  I  came  to  a  different 
conclusion  with  respect  to  this  question  of  agency  of  the 
Oshawa  committee.  I  gave  too  much  effect  to  the  services 
of  committees,  and  of  the  members  of  them,  and  of  others 
acting  for  the  candidate,  and  to  his  knowledge,  and  ap- 
parently with  his  consent  and  approval,  by  holding  them 
to  be  volunteers,  and  by  exempting  the  candidate  from 
accountability  for  the  acts  of  such  bodies  and  of '  such 
persons.  I  have  since  reconsidered  the  opinion  I  gave  in 
that  case,  and  I  think  the  first  impression  I  had  on  it,  that 
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the  respondent  was  answerable  for  some  of  the  acts  for 
which  I  held  him  not  responsible,  was  the  correct  one, 
and  the  one  I  should  have  adopted  as  my  judgment.  I 
expressed  the  opinion  which  I  delivered,  as  I  then  men- 
tioned, with  much  doubt,  and  I  stated  also  that  I  should  be 
glad  to  have  the  decision  reviewed  by  the  full  Court,  and 
I  am  glad  it  has  been  put  in  a  course  for  reconsideration. 

The  doubt  on  the  subject  which  I  then  felt,  required 
that  I  should  give  it  in  favor  of  the  existing  state  of 
things  in  support  of  the  election  and  return,  rather  than 
against  them.  But  I  may  say  if  I  had  judged  of  the 
matter  then  as  I  do  now,  I  would  have  been  obliged  to 
avoid  the  election  for  the  giving  of  liquor  by  Mr.  Thomas 
at  Hallett's  tavern  to  voters  during  polling  hours,  contrary 
to  the  66th  section  of  the  Election  Law  of  1868.  Although 
it  w^as  not  in  any  manner  corruptly  given,  such  is  the 
stringency  of  the  statute.  I  do  not  say  the  candidate  is 
responsible  for  all  volunteers ;  but  I  think  he  is  if  he 
knows  of  their  acts  in  his  interest,  and  he  permits  them 
to  go  on  without  disclaimer. 

He  cannot  take  the  benefit  of  their  acts,  knowing  of 
Ithem  and  accepting  of  them  without  repudiation,  and 
!  escape  the  consequences  resulting  from,  or  connected  with 
them. 

If  it  was  otherwise  there  might  be  a  dozen  committees, 
and  a  legion  of  private  friends  all  canvassing  and,  it  may 
be,  treating  and  bribing,  and  by  such  means  securing  the 
election  of  their  candidate,  and,  it  may  be,  their  nominee, 
and  he  would  hold  it,  however  clearly  these  practices  were 
proved,  merely  because  they  were  all  volunteers,  and  the 
candidate  had  never  appointed  any  of  them,  or  expressly 
or  openly  identified  himself  with  them,  and  because  it 
was  said  they  were  fighting  for  the  cause,  and  not  for  the 
candidate  who  represented  it. 

In  this  case  it  is  quite  manifest  the  respondent  had  no 
organization  of  any  kind  but  his  public  meetings,  and  it 
was  notorious  the  whole  business  of  the  election  was  per- 
mitted to  be  in  the  hands  of  the  branch  Reform  Associ- 
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ations  and  the  township  committees,  and  in  those  of 
private  persons,  of  whom  Mr.  Bruce  was,  in  my  opinion, 
and  to  the  knowledge  of  the  respondent,  certainly  one. 
I  find  the  third  charge  to  be  sustained  against  the  re- 
spondent. 

The  remaining  charges  on  personal  grounds  are  pressed 
against  the  respondent.  The  first  one  is  the  alleged 
bribing  by  the  respondent  of  Nichol  Leppard.  [The 
learned  Judge  here  reviewed  the  evidence,  which  showed 
that  up  to  the  polling  day  Leppard  was  hostile  to  the  re- 
spondent on  account  of  some  difficulty  he  had  about  a  lot 
of  land,  and  then  proceeded  :] 

In  every  way  I  look  upon  Leppard's  evidence  as  un- 
satisfactory and  unreliable.  It  is  repugnant  in  itself,  and 
it  is  directly  contradicted  in  some  respects.  I  see,  how- 
ever, the  great  fact  that  Leppard,  having  pledged  his  vote 
to  McRae,  changed  round  immediately  upon  the  conver- 
sation with  Paxton,  and  that  conversation  was  admittedly 
about  this  land,  and  Leppard's  grievance  against  Paxton. 
How  was  that  change  brought  about  ?  In  my  opinion 
there  is  strong  reason  to  believe  it  was  brought  about  by 
Paxton's  promise  to  Leppard  to  get  another  lot  for  him  as 
good  as  the  one  he  had  lost,  or  to  fetch  it  out  all  right  for 
him,  and  that  the  change  of  side  from  McRae  to  Paxton — 
from  the  person  he  was  pledged  to  support  to  the  person 
he  was  pledged  to  oppose — was  effected  by  the  promise 
then  made  by  Paxton.  I  am  not  prepared,  however,  to 
find  this  charge  proved  against  the  respondent ;  it  rests 
more  on  suspicion  than  on  clear  positive  proof,  and  the 
petitioner  might  have  given  more  testimony  on  the  sub- 
ject by  the  examination  of  Mrs.  Leppard ;  and  as  that  has 
not  been  done,  I  do  not  feel  disposed  to  convict  the  re- 
spondent and  to  subject  him  to  such  highly  penal  conse- 
quences, so  long  as  I  do  not  feel  assured  the  offence  has 
been  proved.  Although  I  may  believe  the  transaction  is 
surrounded  with  the  greatest  suspicions,  I  am  glad  to  be 
able  to  say  that  the  charge  has  not  been  proved  against 
the  respondent. 
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The  last  of  the  nine  charges,  which  is  the  second  of  the 
personal  charges,  is  that  the  respondent  was  guilty  of 
bribing  Thomas  Hope.    Hope's  evidence  was  as  follows  : 

"  I  live  on  Scugog  Island.  I  was  a  tenant  of  Paxton's 
for  twelve  or  fourteen  years ;  live  on  the  same  lot  yet. 
Paxton  is  not  now  my  landlord.  I  had  an  unsettled 
account  with  Paxton  before  the  last  election.  It  was  for 
wheat  I  had  sold  to  Marsh  and  Trounce  while  they  ran 
Paxton's  mill.  They  are  bringing  up  a  claim  for  rent  since 
the  election.  I  tried  lots  of  times  before  the  election  to  get 
a  settlement  for  the  wheat.  I  claim  there  is  money  due 
to  me.  I  applied  to  Paxton  and  to  Marsh  and  Trounce. 
Paxton  always  said  he  would  settle.  Trounce  said  they 
had  paid  it  to  Paxton.  Marsh  said  he  would  see  and  get 
it  settled. 

"  I  told  Marsh  I  would  not  vote  for  Paxton  unless  that 
account  was  settled,  and  he  said  he  would  try  and  get  it 
settled.  I  never  talked  to  Paxton  of  it  about  the  time 
of  the  election.  Marsh  said  he  would  go  down  and  see 
Paxton,  and  he  did,  and  he  brought  me  a  note  signed  by 
Paxton  for  $110.  I  gave  the  note  to  Mr.  Billings  of  Port 
Perry  to  collect,  for  it  was  not  paid  when  it  was  due. 
Marsh,  on  the  Saturday  before  the  polling  day,  showed 
me  the  note  he  had  got  for  me,  and  I  told  him  to  give 
it  to  Mr.  Billings  at  Port  Perry.  Then  he  said  that  Tom 
(Paxton)  had  been  a  good  friend  to  me,  and  it  was  too 
bad  he  and  I  should  quarrel.  I  told  Marsh  we  would  do 
the  best  we  could  for  Paxton  at  the  election.  It  was 
about  five  years  ago  I  sold  the  wheat  to  Marsh  and 
Trounce,  and  I  had  been  trying  ever  since  then  to  get  a 
settlement.  I  had  two  sons  who  had  votes,  and  that  is 
what  I  meant  by  v:e  would  do  all  we  could  for  him.  I 
had  not  the  team  out.  We  all  voted.  It  is  now  said  there 
are  $200  arrears  of  rent  against  me ;  but  there  are  no  such 
arrears.  The  note  is  not  paid.  I  should  not  have  voted  for 
Paxton  if  1  had  not  got  the  note,  nor  would  I  have  voted 
for  McRae  either." 
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Cross-examination  :  "I  did  not  tell  Marsh  that  if  I  did 
not  get  the  thing  settled  by  the  Monday  morning,  I  would 
sue  him  on  the  Monday  morning.  I  said  if  I  did  not  get 
it  settled  I  would  not  vote  for  Paxton.  I  spoke  to  Marsh 
about  not  voting  for  Paxton  about  a  week  before  the 
polling  day.  That  conversation  was  in  Tom  Walker's 
tavern  at  Port  Perry.  I  don't  know  that  I  ever  said  I 
would  sue  Marsh  for  the  claim.  I  did  not  know  where 
to  collect  my  claim.  I  threatened  of  course  to  sue  the 
claim  at  different  times.  I  threatened  Trounce  to  sue  it; 
To  the  best  of  my  knowledge  I  never  threatened  to  sue 
Marsh.  I  did  not  threaten  Marsh  at  Walker's  hotel  to 
sue  him  that  night  if  I  did  not  get  the  money  or  a  note, 
nor  to  sue  him  on  Monday  after  if  I  did  not  get  it  settled, 
or  a  note  for  it  by  Monday.  There  were  quite  a  few  in 
the  tavern  at  the  time  Marsh  and  I  were  conversing. 
Mr.  Shaw  was  there,  so  was  Reuben  King,  I  think  also 
James  Grove.  Marsh  did  not  say,  that  I  recollect,  when 
I  said  I  would  not  vote  for  Paxton,  that  I  must  not  speak 
of  the  election  in  connection  with  that  matter,  nor  did  he 
say,  that  T  recollect,  that  the  election  would  have  nothing 
to  do  with  that  claim.  Marsh  said  I  need  not  be  afraid 
but  I  would  get  my  pay.  I  don't  know  that  Marsh  said 
anything  to  me  about  the  election.    I  did  to  him." 

He  was  shortly  after  recalled.  He  said,  "  I  look  at 
the  note ;  can't  read  it ;  believe  it  to  be  the  one." 

Cross-examination:  "I  know  John  Phillips;  did  not  say 
to  him  if  I  got  $20  I  would  say  nothing  of  the  matter. 
I  did  not  know  I  had  to  come  here  till  last  night.  I  did 
not  threaten  to  come  down.  I  had  a  conversation  with 
Phillips  about  giving  evidence  of  the  transaction.  That 
was  two  or  three  weeks  ago.  I  did  not  say  to  him  if  I  got 
$20  I  would  not  come  down  and  give  evidence.  I  never 
talked  to  Bigelow  of  this  transaction;  did  so  on  Saturday 
last ;  he  said  if  I  came  down  it  would  be  worse  for  me. 
I  did  not  say  it  would  be  worse  for  Paxton  if  he  did  not 
settle  with  me,  for  I  would  come  down  and  break  the 
election,  or  anything  to  that  effect.    I  did  not  say  to 
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Bigelow  that  if  Paxton  did  not  settle  it  to  my  satis- 
faction I  would  come  down  and  give  evidence.  It  was 
a  few  minutes  after  that  Mr.  Bigelow  sent  a  man  to 
me  with  the  ofF-set  of  the  rent.  The  conversation  with 
Phillips  of  the  $20  was  about  a  wholly  different  matter." 

For  the  respondent,  Charles  Marsh  was  examined.  He 
said  at  the  conversation  at  Walker's  tavern,  spoken  of  by 
Hope,  the  latter  said  to  him  "  if  I  did  not  pay  the  claim  or 
give  my  note  he  would  sue  me  for  it  by  nine  on  Monday 
morning.  I  refused  to  give  it ;  I  said  he  knew  it  was  not 
my  place  to  pay  it ;  if  he  consented  to  wait,  and  did  not 
put  costs  on  for  three  or  four  days,  till  I  coald  see  Paxton, 
who  should  pay  it,  I  would  endeavor  to  get  it  settled  for 
him.  He  said  he  would  not  wait;  his  friends  advised  him 
not  to  wait;  he  would  have  it  or  he  would  put  me  to  costs. 
He  intimated  that  Paxton  had  better  settle  that  claim,  for 
he  might  want  his  help  at  the  election.  I  said  to  Hope  if 
the  election  had  anything  to  do  with  it,  I  would  have 
nothing  to  do  with  the  settling  of  it.  .  .  .  I  said  if 
they  would  wait  till  Paxton  came  home,  and  I  could  see 
him,  as  he  was  the  party  to  settle  it,  I  would  try  and 
settle  it,  and  if  Paxton  did  not  settle,  he,  Hope,  could  sue 
as  soon  as  he  liked.  That  was  the  way  it  was  left  that 
night.  I  said  most  distinctly  it  had  nothing  to  do  with 
the  election.  In  the  forepart  of  the  following  week  I  saw 
Paxton  and  told  him  what  Hope  had  said  about  putting 
me  to  costs  in  that  matter,  and  I  said  I  wished  he  would 
settle  it  to  save  me  from  being  sued.  I  did  not  tell 
Paxton  of  Hope's  remark  as  to  voting.  Paxton  said  he 
calculated  to  settle  it,  and  he  would  if  he  knew  the 
amount.  I  said  it  was  somewhere  about  $110.  Paxton 
then  wrote  out  the  note  and  gave  it  to  me  for  Hope. 
.  .  .  .  I  did  not  give  Paxton  to  understand  directly  or 
indirectly  the  note  had  anything  to  do  with  the  election." 

Cross-examination  :  "  Hope  did  not  say  to  me  he  would 
not  vote  for  Paxton  unless  he  settled  that  claim ;  he  did 
not  say  more  than  that  Paxton  might  want  his  help  about 
the  election.    I  did  not  take  the  election  into  consider- 
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ation  at  all  when  the  note  was  given.  I  went  on  purpose 
to  see  Paxton  after  the  conversation  in  Walker's;  went  to 
his  house.  ...  I  am  sure  nothing  then  took  place 
between  me  and  Paxton  of  the  election  in  connection  with 
the  note.  I  supported  Paxton  at  election.  I  was  not  on 
the  committee  at  Port  Perry.  I  went  in  there  one  night. 
I  did  some  canvassing.  I  attended  two  public  meetings 
in  Reach.  I  think  I  was  on  a  Reach  committee.  I  can- 
vassed in  my  own  school  section.  I  had  a  voter's  list ;  one 
of  the  committee  came  for  it  and  took  it,  and  I  never  saw 
it  after.  He  said  he  thought  I  was  not  doing  much,  and 
he  would  give  the  book  to  some  one  else.  Paxton  and  I 
married  sisters.  He  never  asked  me  to  do  anything  for 
him.    I  have  asked  him  what  success  he  had. 

Mr.  Shaw  was  examined.  He  mentioned  a  conversation 
between  Hope  and  himself  about  Hope's  claim  on  the 
same  day  when  Hope  and  Marsh,  in  Shaw's  presence,  had 
the  conversation.  He  supports  Mr.  Marsh's  view  generally, 
of  what  was  said  between  Hope  and  Marsh.  So  far  as  it 
is  modified,  it  is  in  the  following  passages  of  his  cross- 
examination  : 

"  I  take  an  interest  in  all  the  Reform  elections.  I  did 
not  want  to  see  Marsh  put  to  costs ;  my  whole  anxiety 
was  not  to  save  Marsh  the  costs ;  it  was  partly  to  save 
Hope's  vote.  My  interest  was  equally  to  save  the  costs 
and  to  save  the  vote.  ...  I  think  Hope  said  he  would 
not  vote  for  Paxton  if  he  did  not  get  the  claim  settled. 
King  said  now  was  the  time  to  have  it  settled,  before  the 
election;  he  said  so  to  Marsh.  King  mentioned  more 
strongly  than  Hope  that  he  should  get  his  pay  before  the 
election.  .  .  .  Marsh  told  me  before  the  polling  day 
he  had  got  the  note  from  Mr.  Paxton,  for  Hope.  There 
was  a  committtee  at  Port  Perry  for  the  election.  I  was 
there  every  night ;  took  any  part  that  was  handy ;  I 
did  ail  I  could ;  Paxton  knew  my  nature ;  I  would  do 
all  I  could :  he  had  known  how  I  worked ;  everybody  in 
town  knew  it."  He  also  said  in  one  part  of  his  examina- 
tion in  chief.  Marsh  said  "if  Hope  would  wait  till  after  the 
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election,  and  Paxton  were  home,  he  would  have  it  settled. 
King  said  now  was  the  time  to  settle  it,  and  not  to  wait." 

John  D.  Phillips,  the  miller  of  respondent  at  Port  Perry,, 
contradicted  Hope  very  explicitly  as  to  the  conversation 
about  the  $20. 

Joseph  Bigelow,  a  partner  of  the  respondent,  was  also 
examined.  He  was  said  to  have  been  the  chairman  of 
the  committee  in  the  respondent's  interest  at  Port  Perry. 
He  bought  the  land  about  two  years  ago  from  Paxton, 
which  Paxton  had  rented  to  Hope.  The  rent  was  $500  a 
year.  Bigelow  did  not  let  Hope  know  when  he  bought 
the  place,  and  when  he  did,  and  applied  for  the  rent, 
Hope  said  he  had  paid  S200  of  it  to  Paxton.  Bigelow 
said  that  would  be  all  right,  and  he  took  Hope's  note  for 
the  remainder,  $300,  of  that  year's  rent.  The  Saturday 
before  this  trial  he  made  a  claim  on  Hope  for  the  $200  of 
rem  referred  to,  and  of  a  note  for  $116  he  held  against 
Hope,  and  he  said  he  had  concluded  to  put  them  in  suit. 
He  continued :  "  I  said  I  was  satisfied  he  owed  the  rent, 
and  I  was  determined  to  collect  it.  He  said,  I  would 
if  I  could  ;  he  said  it  would  be  worse  for  Paxton  if  it 
was  not  settled  as  he  wanted ;  that  he  would  do  all  he 
could  in  the  election  suit.  I  said  I  did  not  care,  that  it 
was  a  matter  of  business  with  me." 

On  this  evidence,  from  what  I  have  already  said  about 
committees,  1  find  the  Reach  committee  was  a  body  for 
whose  acts  the  respondent  is  liable,  and  that  Marsh,  who 
is  also  a  brother-in-law,  was  a  member  of  it,  having  had 
a  voters'  list,  and  being  entrusted  by  that  body  with  the 
canvassing  of  or  in  his  school  district,  and  that  he  did 
canvass. 

I  find  also  that  Mr  Shaw  must  be  considered  to  have 
been,  from  his  constant  attendance  at  the  Port  Perry 
committee  meetings,  and  of  which  he  was  very  probably 
a  member,  to  have  been  a  member  or  in  the  same 
position  as  a  member  of  that  committee,  and  that  the 
committee  was  one  at  which  the  respondent's  recognized 
agent,  Mr.  Card,  was  present  upon  one  occasion,  and  had 
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therefore  knowledge  of.  It  was  presided  over  by  Mr. 
Bigelow,  the  partner  in  business  of  the  respondent,  it 
was  held  in  the  same  place  where  the  respondent  resided, 
and  I  have  no  doubt  he  had  personal  knowledge  also  of 
the  existence  of  that  body.  1  find  also  that  Mr.  Shaw 
aided  actively  in  promoting  the  election,  and  to  the 
personal  knowledge  of  the  respondent,  and  that  he  and 
Marsh  were  agents,  or  sub-agents  at  least,  of  the  re- 
spondent, for  whom  and  for  whose  acts  he  was  and  is 
responsible. 

I  am  of  opinion  Hope's  main  story  is  quite  true  and 
correct;  that  is,  "  that  he  did  tell  Marsh  he  would  not  vote 
for  Paxton  if  he  did  not  get  the  claim  settled."  He  swears 
to  it  positively,  and  Mr.  Shaw  expressly  confirms  him. 
Marsh  denies  that  such  language  was  used,  but  he  admits 
that  while  Hope  was  pressing  for  an  immediate  settle- 
ment, Hope  did  say  that  Paxton  might  want  his  help  at 
the  election.  I  think  he  said  more  than  that,  and  that 
Marsh  heard  it,  for  it  was  said  to  himself. 

Mr.  Shaw  also  says  that  Marsh  wanted  Hope's  claim 
to  lie  over  till  after  the  election,  but  that  both  Hope  and 
King  said  that  "  now  was  the  time  to  have  it  settled, 
before  the  election." 

The  meaning  of  that  all  parties  fully  understood,  which 
was  that  the  coming  on  of  the  election  was  the  pressure  * 
put  on  by  Hope  to  have  his  claim  settled,  and  that  the 
other  parties,  to  get  the  benefit  of  Hope's  vote,  were  to  re- 
move his  objection  to  voting  for  Paxton  before  the  polling 
day. 

Shaw  says  plainly  "  my  interest  was  equally  to  save 
the  costs  and  to  save  the  vote,"  and  he  was  also  an  agent 
of  the  respondent's,  and  taking  a  special  part  in  the 
arrangement  of  that  matter.  I  find  that  the  facts  show 
the  settlement  of  that  demand  at  that  juncture,  and  in  so 
great  a  hurry,  with  such  special  zeal  for  Hope's  interest, 
after  it  had  lain  over  for  more  than  five  years,  neglected 
or  resisted  by  all  parties,  Paxton,  Marsh  and  Trounce,  who 
had  been  repeatedly  applied  to  by  Hope  for  payment,  was 
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brought  about  by  Marsh  and  Shaw  with  the  design  and 
for  the  express  purpose  of  securing  the  votes  of  Hope  and 
his  sons  for  the  respondent,  and  which  Marsh  and  Shaw 
knew  could  not  be  obtained  upon  any  other  terms.  Shaw 
substantially  admits  that  that  was  his  purpose  and  in- 
terest. Marsh  denies  it ;  but  I  cannot  take  his  mere  state- 
ment as  an  answer  against  the  evidence  of  Hope  and 
Shaw,  and  against  the  facts  of  the  case,  and  his  own 
conduct.  When  his  conduct  is  not  consistent  with  his 
statement  in  some  particulars,  and  cannot  reasonably  be 
made  so  by  any  explanation,  I  prefer  to  be  governed  by 
what  he  did,  and  by  the  time  and  incidents  of  his  doing 
the  act,  to  discover  why  it  was  he  did  do  it. 

And  viewing  the  case  in  that  way,  and  calling  in  aid 
the  evidence  of  Hope  and  Shaw  and  the  surrounding  facts 
and  circumstances,  I  have  no  doubt  that  the  object  and 
purpose  of  Marsh  in  getting  that  note  from  the  respond- 
ent at  the  time  it  was  got,  was  for  the  purpose  of  pro- 
curing and  securing  the  votes  of  Hope  and  his  sons  for 
the  respondent  at  the  election  ;  and  I  have  no  doubt  he 
knew  that  Hope  believed  the  note  was  being  got  for  the 
same  purpose,  and  that  if  it  were  so  got  before  the  polling 
day,  that  Hope  and  ]iis  sons  would  and  were  to  vote  for 
the  respondent,  but  not  otherwise. 

I  should  say  here  that  Hope  has  been  contradicted  by 
Phillips  as  to  what  was  said  in  connection  with  the  $20  ; 
which  of  them  is  telling  the  truth  may  be  a  question. 
Hope  says  he  was  referring  to  a  different  matter  than  the 
settlement  of  his  demand  and  the  claim  against  him  for 
the  rent,  at  the  time  he  spoke  to  Phillips.  It  may  be 
Phillips  is  in  that  respect  more  correct  in  his  account  of 
the  conversation  than  Hope. 

Hope  also  is  contradicted  by  Marsh  and  by  Shaw  as  to 
the  threats  they  say  he  made  at  Walker's  tavern  to 
Marsh,  to  sue  him  if  the  claims  were  not  settled  by  some 
given  time,  and  which  threats  he  denies.  He  is  also  con- 
tradicted by  Mr.  Bigelow,  who  says  that  Hope  said  if  his 
claims  were  not  settled  it  would  be  worse  for  Paxton,  and 
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that  he  would  do  all  he  could  in  the  election  suit  against 
Paxton ;  which  statement  Hope  denies.  He  says  it  was 
Bigelow  who  said  to  him  if  he  came  down  to  give  evidence 
it  would  be  the  worse  for  him. 

I  do  not  think  the  contradiction  by  Phillips  of  Hope, 
nor  the  contradiction  by  Marsh  and  Shaw  of  Hope,  in 
the  particular  referred  to,  destroy  Hope's  credibility  and 
veracity  as  a  witness.  There  are  other  causes  to  which 
these  contradictions  can  be  assigned  than  to  untruthful- 
ness of  character.  Marsh  is  directly  contradicted  by  Hope 
and  Shaw  in  an  important  matter,  and  the  surrounding 
facts  confirm  them,  yet  I  do  not  for  a  moment  impute 
wilful  misstatements  to  Mr.  Marsh. 

Undoubtedly  in  cases  of  contradiction  I  must  be  more 
cautious  in  accepting  as  true  the  statements  of  a  witness 
who  has  been  so  contradicted,  but  until  I  have  lost  all 
faith  in  him,  I  must  not  disbelieve  him  altogether. 

I  have  so  dealt  with  Hope,  and  in  forming  the  conclu- 
sions I  have  come  to  in  his  case,  I  have  sought  and  found 
confirmatory  evidence  in  the  testimony  of  Mr.  Shaw, 
partly  in  that  of  Mr.  Marsh  himself,  and  very  strongly  in 
the  accompanying  facts  and  circumstances.  There  is  still 
one  matter  of  contradiction  to  be  accounted  for,  that  be- 
tween Mr.  Bigelow  and  Mr.  Hope.  Mr.  Bigelow  says  that 
Hope  said  if  his  claim  was  not  settled  it  would  be  worse 
for  Mr.  Paxton — that  he,  Hope,  would  do  all  he  could 
against  him  at  the  election  trial ;  while  Hope  says  that  it 
was  Mr.  Bigelow  who  said  that  if  he,  Hope,  came  down  to 
the  trial  it  would  be  worse  for  him. 

The  facts  are  that  on  the  Saturday  before  the  trial  Hope 
and  Bigelow  had  a  conversation,  and  Bigelow  made  a 
demand  on  Hope  for  payment  of  a  note  for  $116,  which 
is  no  doubt  a  just  claim,  and  also  for  an  arrear  of  $200 
upon  a  former  year's  rent,  which  latter  sum  Hope  disputed, 
because  he  said  he  had  before  that,  and  before  he  had  had 
any  notice  of  Mr.  Bigelow  being  his  landlord,  settled  with 
Paxton,  his  former  landlord.  Mr.  Bigelow  had  long  before 
that  time  been  told  that  very  fact  by  Hope,  and  he  had 
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accepted  it  when  first  told  of  it  as  true,  and  had  allowed 
it  to  Hope  as  good  payment  by  deducting  it  from  that 
year's  rent,  and  taking  Hope's  note  for  $300,  the  balance 
of  that  year's  rent. 

Hope  never  heard  of  this  alleged  arrear  of  rent  being 
claimed  until  he  began  to  press  Paxton  for  payment  of 
the  note  for  $110,  which  Marsh  got  for  him  just  before  the 
election,  and  probably  he  thought  the  claim  for  rent  was 
set  up  to  overreach  his  claim  upon  the  note. 

It  was  upon  that  Saturday  before  the  trial  that  Mr. 
Bigelow,  the  business  partner  of  the  respondent,  declared 
to  Hope  he  had  concluded  to  put  the  rent  (as  well  as  the 
note  for  $116,  which  is  not  in  dispute)  in  suit,  and  at  that 
time  Mr.  Bigelow  knew  that  Hope  was  required  to  attend 
this  trial  as  a  witness. 

I  think  it  is  somewhat  suspicious  that  Mr.  Bigelow,  the 
business  partner  of  the  respondent,  at  such  a  time  should 
tell  (I  do  not  say  threaten)  Hope,  a  witness  upon  the  trial 
against  his  partner,  that  he  would  sue  him  for  a  large  * 
claim  of  rent,  which  he,  Bigelow,  had  himself  settled  for 
in  full  with  Hope  many  months  before  that  time,  and  I 
confess,  if  I  am  obliged  to  say  whether  it  was  Hope  who 
threatened  Bigelow  it  would  be  the  worse  for  Paxton 
if  his,  Hope's,  claim  were  not  settled,  or  Bigelow  who 
threatened  Hope  it  would  be  worse  for  Hope  if  he,  Hope, 
came  down  to  orive  evidence  aof-ainst  Paxton,  that  I  shall 
hold  there  is  quite  as  much,  and  perhaps  more,  reason  for 
believino-  that  Mr.  Bio^elow,  who  was  advancing^  such  a 
claim  at  such  a  time,  and  with  a  knowledge  of  Hope's 
position  as  a  witness  at  that  time,  was  the  person  who 
made  the  threat  as  or  than  that  Hope  was  the  one  who 
made  it. 

I  can  see  that  Hope  might  have  made  it  because  of  the 
claim,  which  he  believed  to  be  an  unjust  one,  then  made 
upon  him,  and  as  a  mode  of  getting  rid  of  it.  There  are 
views  in  favor  of  each  of  these  two  parties;  but  most 
assuredly  it  is  not  for  what  Mr.  Bigelow  has  said  that  I 
should  discredit  or  disbelieve  Mr.  Hope. 
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The  result  of  my  examination  of  the  case  is  that  upon  all 
the  charges  above  stated,  excepting  the  second  and  third, 
the  evidence  has  not  been  sufficient  to  maintain  them. 

I  find  also  that  the  two  charges  with  respect  to  the 
alleged  bribery  of  Edward  Cunningham  and  Joseph  May, 
which  I  disposed  of  on  the  trial,  also  failed. 

I  may  say  I  have  no  hesitation  in  finding  the  second 
charge  fully  proved  against  the  respondent  so  far  as  the 
act  of  bribery  was  committed  by  Charles  Marsh,  his  agent, 
but  I  acquit  the  respondent  of  all  personal  participation 
in  it  or  knowledge  of  it.  Whatever  knowledge  the  re- 
spondent may  have  had  of  the  nature  of  Marsh's  act  can 
rest  on  suspicion  only,  which  can  never,  and  especially  in 
so  serious  a  matter  as  this  is,  form  the  ground  of  an  ad- 
verse judgment. 

And  I  desire  to  say  also,  that  while  I  determine  the 
third  charge  against  the  respondent,  I  do  so  with  less 
confidence  than  I  dispose  of  the  second  charge,  because 
there  are  not  wanting  dicta  of  Judges  which  are  not  un- 
favorable, to  a  considerable  extent,  to  the  view  of  the 
respondent,  that  Bruce  was  a  mere  volunteer  for  whom 
he,  the  respondent,  is  in  no  way  liable ;  but  that  question 
in  this  case  is  of  less  consequence  from  the  conclusion  I 
have  arrived  on  the  second  charge,  that  the  election  must 
be  vacated ;  and  I  hereby  determine  that  Thomas  Paxton, 
the  respondent,  the  member  whose  election  and  return 
are  complained  of,  was  not  duly  elected  or  returned  for 
the  reasons  given  upon  and  with  respect  to  the  second 
and  third  charges  above  set  forth,  and  that  the  said  elec- 
tion was  and  is  void. 

I  shall  give  the  petitioner  the  general  costs  of  the  cause. 
I  shall  direct  the  petitioner  to  pay  the  respondent  his 
costs  of  the  4th,  6th,  7th,  8th,  and  9th  charges,  and  also 
of  the  charges  made  with  respect  to  Edward  Cunningham 
and  Joseph  May. 

I  shall  allow  no  costs  to  either  party  of  the  1st  and  5th 
charges,  and  I  shall  direct  the  respondent  to  pay  to  the 
petitioner  his  costs  of  the  2nd  and  3rd  charges ;  and  I 
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shall  report  to  the  Clerk  of  the  Legislative  Assembly 
(there  being  at  present  no  Speaker  thereof)  that  Donald 
Bruce,  of  the  Village  of  Beaverton,  was  guilty  of  a  corrupt 
practice,  during  the  election,  by  the  intimidation  of  George 
Wharen,  an  elector  of  the  said  Riding,  as  before  men^ 
tioned,  with  respect  to  the  third  charge ;  and  that  Charles. 
Marsh,  of  the  township  of  Beach,  was  guilty  of  a  corrupt 
practice  during  the  said  election,  by  the  procuring  for  and 
delivery  to  Thomas  Hope,  an  elector  of  the  said  Riding, 
the  promissory  note  as  before  mentioned,  with  respect  to 
the  said  second  charge. 

That  no  corrupt  practice  was  committed  at  the  said 
election  by  or  with  the  knowledge  and  consent  of  either 
of  the  candidates  thereat. 

And  that  corrupt  practices  have  not  extensively  pre- 
vailed at  the  said  election,  nor  at  all,  so  far  as  I  have 
reason  to  believe,  except  as  aforesaid.  ■ 

I  shall  report  also  that  many  of  the  taverns  in  the 
Riding  were  open,  and  in  many  of  the  taverns  of  the 
Riding  spirituous  and  fermented  liquors  were  given  and 
sold  upon  the  polling  day,  and  during  the  polling  hours 
of  that  day,  in  violation  of  the  66th  section  of  the  Elec- 
tion Law  of  1868. 

From  the  above  judgment  both  parties  appealed  to  the 
Court  of  Appeal ;  the  respondent  against  the  decision  of 
the  learned  Judge  in  (1)  the  Bruce- Wharen  and  (2) 
Marsh-Hope  cases ;  and  the  petitioner  against  the  decision 
in  (1)  the  Leppard  bribery,  (2)  the  Hope  bribery,  and  (3) 
Foley  treating  cases. 

The  appeal  and  cross  appeal  were  argued  before  Draper 
C.  J.  A.,  Strong,  Burton,  and  Patterson,  J  J.  A. 

Mr.  Hector  Cameron,  Q.C.,  for  petitioner. 
Mr.  Hodgins,  Q.C.,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
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Burton,  J. — This  case  comes  up  by  way  of  appeal  and 
cross  appeal  from  the  judgment  of  Mr.  Justice  Wilson. 

On  the  appeal  two  questions  are  raised : 

1st.  Whether  the  respondent,  through  Donald  Bruce, 
his  agent,  exercised  undue  influence  on  one  George  Wharen, 
a  voter ;  and 

2nd.  Whether  he  was  guilty  of  bribing  one  Thomas  Hope 
through  Charles  Marsh,  an  agent. 

The  respondent  contends  that  in  neither  case  was  agency 
established,  and  that,  assuming  the  agency  to  be  estab- 
lished, the  act  complained  of  in  the  first  of  the  two  charges 
was  not  within  the  72nd  section  of  the  Election  Law  of 
1868,  and  the  act  complained  of  under  the  second  head 
was  not  bribery. 

The  learned  Judge  with  some  hesitation  held  the  agency 
of  Donald  Bruce  to  be  established;  but  I  have  not  deemed 
it  necessary  to  consider  that  question,  inasmuch  as  I  have 
been  unable  to  convince  myself  that  what  is  stated  to  have 
occurred  is  a  corrupt  practice  within  the  72nd  section. 

The  evidence  tends  to  show  that  Wharen  was  in  arrears 
to  the  Crown  for  a  lot  of  land,  and  it  is  contended  that 
Bruce  endeavored  either  to  intimidate  him  or  to  influence 
his  vote  by  persuading  him  that  the  Government  would 
look  sharply  after  those  so  circumstanced  who  did  not  vote 
for  supporters  of  the  Government. 

No  doubt  it  is  the  intention  of  the  law  that  voters 

should  exercise  their  franchise  with  the  utmost  freedom, 

that  they  should  use  their  own  judgments,  and  that  no 

influence  should  be  brought  to  bear  upon  them  which 

would  have  the  effect  of  interfering  with  this  free  exercise 

of  judgment ;  and  if,  in  a  constituency  composed  largely 

of  debtors  to  the  Crown  for  Crown  lands,  an  organized 

and  general  system  had  existed,  leading  the  electors  to 

believe  that  supporters  and  opponents  of  the  Government 

would  be  differently  dealt  with,  so  as  to  create  any  ground 

of  apprehension  in  their  minds,  I  entertain  no  doubt  that 

the  common  law  would  declare  such  an  election  to  be  a  void 

election  without  anv  proof  of  agency,  because  it  would  be 
23 
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carried  on  contrary  to  what  the  principle  o£  the  law  is. 
But  it  is  not  shown  in  this  case  that  any  such  general 
practice  prevailed ;  and  the  question  here  is  whether, 
assuming  the  agency  to  be  established,  the  act  was  one  of 
undue  influence,  in  its  proper  statutory  sense,  of  using  any 
violence,  or  of  threatening  any  damage,  or  of  resorting  to 
any  fraudulent  contrivance,  to  restrain  the  liberty  of  a 
voter,  and  so  either  to  compel  or  frighten  him  into  voting 
or  abstaining  from  voting  otherwise  than  in  accordance 
with  his  own  free  will  and  judgment. 

The  Act  applies  not  only  to  cases  when  the  injury 
inflicted  or  threatened  is  wrongful  or  violent,  but  to  cases 
where,  although  the  party  has  a  perfect  legal  right  to  do 
the  act  (if  not  done  with  a  view  to  aflecting  the  vote),  the 
doing  it  does  inflict  harm  upon  the  other  side  ;  still  I 
apprehend  it  must  be  a  threat  of  something  which  the 
party  or  the  person  he  represents  would  presumably  have 
the  power  to  carry  out.  If,  for  instance,  the  Commissioner 
of  Crown  Lands  had  been  the  candidate,  and  his  agents 
had  made  a  representation  of  the  kind  ascribed  to  Bruce, 
or  if  such  threat  had  been  made  by  a  local  agent  of  the 
department,  the  voter  might  perhaps  not  unreasonably 
assume  that  such  a  threat  might  be  acted  on. 

What  occurred  in  this  case  was  at  most  a  mere  h^utum 
fulmen,  if  intended  as  a  threat  at  all ;  it  was  one  which 
neither  the  principal  nor  the  agent  had  any  means  of  en- 
forcing. It  appears  that  as  a  matter  of  fact  Wharen  was 
not  intimidated,  although  that  might  not  be  material  if 
what  is  alleo-ed  to  have  occurred  amounted  to  a  threat 
within  the  statute ;  but  the  words,  as  it  seems  to  me,  were 
at  most  but  an  expression  of  opinion  upon  a  subject  on 
wdiich  every  one  was  competent  to  form  his  own  judgment- 
Speaking  for  myself  only,  I  am  of  opinion  that  it  was  not 
an  act  of  intimidation  or  undue  influence  within  the  72nd 
section.  But  it  is  unnecessary  to  decide  the  question,  as 
we  are  all  agreed  that  the  other  charge  is  fully  sustained. 

It  was  contended  that  as  there  was  an  actual  legal  debt. 
Marsh  was  merely  carrying  out  what  he  was  bound  by  law 
to  do,  and  that  his  motive  could  not  be  inquired  into. 


1875.] 


iirORTH  ONTARIO, 


S41 


I  am  not  aware  that  there  has  been  any  express  de- 
cision upon  the  point,  but  I  should  say  that  it  is  always 
open  to  inquire,  under  statutes  of  this  nature,  whether 
the  debt  was  simply  paid  in  accordance  with  the  legal 
obligation  to  pay  it,  or  whether  it  was  in  fact  paid  or 
secured  in  order  to  induce  the  elector  to  vote  or  refrain 
from  voting. 

In  Cooper  v.  Slade  (6  H.  L.  C.  746),  on  the  argument  in 
the  House  of  Lords,  Lord  Brougham  put  this  case  :  "  Sup- 
pose a  debtor  to  say  to  his  creditor,  '  If  you  will  vote  for 
A.,  I  will  pay  you  what  I  owe  you,'  would  that  be  within 
the  statute  ?"  Lord  Wensleydale  adding :  "  It  being  a 
great  advantage  to  have  the  debt  paid  without  the  trouble- 
to  bring  an  action  to  recover  it." 

If  it  be  open  to  inquire  into  the  motive,  as  I  think  it 
is,  it  is  impossible  to  say  that  the  learned  Judge  was  not 
fully  justified  in  holding  that  the  motive  which  influenced 
Marsh  was  that  of  procuring  Hope  to  vote  at  the  election. 
Then,  was  there  a  gift  of  any  money  or  valuable  con- 
sideration in  order  to  induce  him  so  to  vote  ? 

The  voter  had  for  upwards  of  five  years  been  endeavor- 
ing to  procure  payment  of  this  debt  without  success. 
The  learned  Judge  has  come  to  the  conclusion  that  he 
did  receive  valuable  consideration,  in  the  shape  of  Mr. 
Paxton's  promissory  note,  in  place  of  a  claim  which  his 
original  debtors  insisted  should  be  paid  by  Mr.  Paxton, 
but  which  he  disclaimed  all  liability  for,  and  which  had 
remained  in  that  unsettled  position  for  nearly  six  years- 
We  cannot  say  that  the  learned  Judge  was  wrong  in 
coming  to  the  conclusion  that  this  note  would  not  have 
been  given  unless  with  the  view  of  inducing  Hope  to 
vote ;  and  as  we  think  the  evidence  of  agency  was  ample 
to  warrant  the  conclusion  of  the  learned  Judge,  his  de- 
cision should  be  affirmed  and  this  appeal  dismissed. 

On  the  cross  appeal  it  is  urged  that,  the  decision  of  the 
learned  Judge  was  erroneous  in  holding  that  the  respond- 
ent was  not  proved  to  have  been  guilty  of  bribery  in  the 
Leppard  case,  in  holding  that  the  bribery  of  Thomas 
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Hope  by  the  respondent  himself  was  not  proved,  and  that 
the  treating  by  the  respondent's  agent,  James  P.  Foley, 
at  a  meeting  of  electors  assembled  for  the  purpose  of  pro- 
moting the  election  of  the  respondent,  had  not  been  proved. 

As  to  the  first  of  these  charges,  the  learned  Judge  re- 
ports the  evidence  of  Leppard  as  unsatisfactory  and  un- 
reliable, repugnant  in  itself  and  directly  contradicted  in 
some  respects,  and  he  declined  to  convict  the  respondent 
and  subject  him  to  such  highly  penal  consequences  as 
would  follow  an  adverse  decision  upon  such  evidence.  We 
see  no  o^round  whatever  for  differing^  from  that  view. 

Upon  the  second  point,  the  only  evidence  to  show 
Paxton's  connection  with  the  transaction  is  that  of  Marsh, 
who,  after  referring  to  the  conversation  with  Hope,  says : 
"  In  the  forepart  of  the  following  week  I  saw  Mr.  Paxton, 
and  told  him  what  Hope  had  said  about  putting  me  to 
costs,  and  I  said  I  wished  he  would  settle  it,  to  save  me 
being  sued.  I  did  not  tell  him  of  Hope's  remark  as  to 
voting  ;  Paxton  said  he  calculated  to  settle  it,  and  would 
if  he  knew  the  amount.  I  said  it  was  about  $110,  and  he 
then  gave  the  note." 

I  am  very  far  from  saying  that  the  case  is  not  one  of 
grave  suspicion ;  but  there  is  no  reason,  that  I  am  aware 
of,  why  the  general  maxim  should  not  apply,  that  in  penal 
statutes  questions  of  doubt  are  to  be  construed  favorably 
to  the  accused;  and  although  it  may  be  said  that  the  party 
charged  here  had  an  opportunity  of  purging  himself  by 
his  own  oath,  if  he  chose  to  take  the  ground  that  the 
charge  was  not  proved,  and  that  he  was  not  called  upon 
to  disprove  it,  it  was  competent  for  him  to  do  so,  sub- 
jecting himself  to  the  risk  of  having  his  omission  to  do  so 
commented  upon  by  the  opposing  counsel.  No  doubt,  the 
most  was  made  of  that  omission,  and  the  learned  Judge, 
sitting  also  as  a  jury,  has  come  to  the  conclusion  that  the 
evidence  was  not  sufficient  to  satisfy  him  that  the  charge 
was  brought  home  to  the  respondent,  and  he  has  acquitted 
him  of  all  knowledge  of  or  participation  in  it.  It  would  be 
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too  much  in  a  quasi  criminal  case  to  ask  us,  under  these 
circumstances,  to  reverse  his  finding. 

It  is  not  necessary  to  offer  any  opinion  upon  the  Foley 
case,  as  the  charge  if  established  merely  goes  to  avoid  the 
election,  but  we  may  say  that  the  evidence  does  not  satisfy 
us  that  he  was  an  agent  ctt  the  time  of  the  alleged  treating. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  14.) 
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Before  Chief  Justice  Draper. 

Hamilton,  19th  and  20th  Mmj,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  16th  and  25th  September,  1875. 

Robert  Christie,  Petitioner,  v.  Thomas  Stock,  Respondent. 

Committees — Agency — Treating  on  polling  day — Corrupt  practice  with  Re- 
spondenfs  knowledge  and  consent — 32  Vic,  cap.  21,  sec.  66  ;  36  Vic, 
cap.  2,  sees.  1  and  3. 

About  a  dozen  of  the  electors  met  some  time  before  the  election  and 
nominated  the  respondent  as  the  candidate  who  shovild  contest  the 
election  in  the  interest  of  the  political  party  to  which  they  belonged. 
The  respondent  accepted  and  acted  upon  the  nomination.  They  met 
occasionally  for  the  purpose  of  promoting  the  respondent's  election, 
procured  voters'  lists,  canvassed  voters,  and  got  reports  on  which  they 
estimated  their  chances  of  success. 

Held,  that  if  they  did  not  style  themselves  a  committee,  they  had  assumed 
the  functions  which  usually  devolve  upon  such  bodies. 

On  the  polling  day,  and  during  the  hoars  of  polling,  the  respondent  drove 
up  to  a  tavern  at  C,  where  he  met  one  S.,  a  member  of  the  above- 
mentioned  committee,  and  addressing  him  or  the  assembled  people, 
said,  "  Boys,  this  is  the  first  time  I  came  to  C.  when  I  dare  not  treat, 
and  some  one  will  have  to  treat  me."  S,  replied  that  he  would  treat, 
and,  with  the  respondent  and  30  or  50  people,  went  into  the  tavern, 
where  S.  treated  some  of  the  people,  and  the  respondent  drank  with 
the  rest. 

Held,  1.  That  going  into  the  tavern  for  the  purposes  of  the  treat,  when 
the  law  directed  that  such  tavern  should  be  kept  closed,  and  joining 
in  and  accepting  such  treat,  was  a  literal  as  well  as  a  substantial  viola- 
tion of  the  law,  and  a  corrupt  practice. 

2.  That  the  concurrence  of  the  respondent  in  the  commission  of  such 
corrupt  practice  made  him  liable  to  the  disqualification  imposed  by 
the  statute  for  ' '  a  corrupt  practice  committed  with  the  actual  know- 
ledge and  consent  of  a  candidate. " 

The  decision  of  Gwynne,  J.,  in  the  Lincoln  case  {post),  that  tavern-keepers 
alone  are  liable  for  the  violation  of  s.  66  of  32  Vic,  c.  21,  as  amended 
by  36  Vic,  c  2,  s.  1,  not  approved  of. 
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Per  Burton  and  Patterson,  J  J.  A. — The  2iid  sub-sec.  of  s.  3  of  36  Vic,  c.  2, 
applies  equally  to  the  elected  and  defeated  candidates  at  an  election  ; 
and,  if  found  assenting  parties  to  any  practice  declared  by  the  statute 
to  be  corrupt,  each  of  them  is  liable  to  the  disqualifications  mentioned 
in  the  statute. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

The  facts  of  the  case  on  which  the  election  was  avoided 
are  set  out  in  the  judgment,  and  were  substantially  as 
follows  :  On  the  polling  day,  and  between  2  and  3  o'clock 
in  the  afternoon,  the  respondent  drove  up  to  Davidson's 
tavern  in  the  village  of  Carlisle,  where  he  met  one  James 
Sullivan,  who  had  been  an  active  member  of  the  organ- 
ization which  had  nominated  the  respondent  as  their 
candidate.  The  respondent,  addressing  Sullivan  or  the 
assembled  people,  said,  "  Boys,  this  is  the  first  time  I  came 
to  Carlisle  when  I  dare  not  treat,  and  some  one  will  have 
to  treat  me."  Sullivan  said  he  would  treat,  and  with  the 
respondent  and  a  number  of  people  went  into  the  tavern, 
and  while  there  Sullivan  treated  some  of  the  people ;  the 
respondent  drank  with  the  rest. 

Mr.  Betlmne,  for  petitioner,  contended  that  Sullivan  was 
an  agent  of  the  respondent,  and  that  his  treating  on  poll- 
ing day  was  a  corrupt  practice ;  and  the  respondent,  being 
present  and  partaking  of  the  liquor,  was  a  consenting 
party  to  the  infringement  of  the  law.  Under  the  present 
law,  if  a  candidate  is  a  consenting  party  to  a  breach  of 
the  law,  agency  need  not  be  proved. 

Mr.  Thos.  Rohertson,  Q.C.,  for  respondent,  contended  that 
the  respondent  did  nothing  but  partake  of  refreshment, 
and  that  act  is  not  brought  within  the  definition  of  a  cor- 
rupt practice.  There  was  no  proof  of  Sullivan's  being  an 
agent  of  the  respondent  ;  in  fact,  he  was  not  an  agent, 
nor  was  he  a  member  of  the  Conservative  Association,  by 
whom  the  respondent  was  brought  out ;  nor  was  there  any 
charge  in  the  particulars  of  Sullivan's  being  guilty  of  a 
breach  of  sec.  66  of  the  Election  Law  of  1868. 

Draper,  C.  J.  A. — In  the  interval  between  the  adjourn- 
ment of  the  Court  yesterday  evening  and  the  meeting 
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this  morning,  I  carefully  read  and  considered  the  whole 
evidence.  The  result  at  which  I  arrived  in  regard  to  the 
acts  of  the  respondent  and  others  on  the  polling  day,  and 
during  the  hours  appointed  for  taking  the  polls  at  David- 
son's hotel  in  the  village  of  Carlisle,  rendered  it  unneces- 
sary, in  my  opinion,  to  determine  any  other  of  the  charges 
advanced  for  the  purpose  of  avoiding  the  election.  My 
finding  and  my  report  to  the  Speaker  will  be  limited  to 
that  one  matter. 

It  will  be  convenient  to  begin  by  referring  to  the 
statutory  provisions  on  which  the  charge  of  corrupt  prac- 
tices is  founded.  They  are  contained  in  the  Ontario 
Statutes,  32  Vic,  cap.  21,  sec.  66  ;  36  Yic,  cap.  2,  sees.  1 
and  3,  sub-sees.  1  and  2. 

1st.  "Every  hotel,  tavern,  and  shop  in  which  spirituous 
or  fermented  liquors  or  drinks  are  ordinarily  sold,  shall 
be  closed  during  the  day  appointed  for  polling  in  the 
wards  or  municipalities  in  which  the  polls  are  held ;  and 
no  spirituous  or  fermented  liquors  or  drinks  shall  be  sold 
or  given  to  any  person  within  the  limits  of  such  munici- 
pality during  the  said  period,  under  a  penalty  of  $100  in 
every  such  case." 

2nd.  "  '  Corrupt  practices  '  or  '  corrupt  practice  '  shall 
mean  bribery,  treating  and  undue  influence,  or  any  of  such 
ofiences  as  are  defined  by  this  or  any  Act  of  the  Legis- 
lature, or  recognized  by  the  common  law  of  the  Parliament 
of  England;  also  any  violation  of  the  46th,  61st  and  71st 
sees,  of  the  Election  Law  of  1868,  and  any  violation  of  the 
66th  section  of  such  last  mentioned  Act  during  the  hours 
appointed  for  polling." 

3rd.  "  When  it  is  found,  upon  the  report  of  a  Judge  upon 
an  election  petition,  that  any  corrupt  practice  has  been 
committed  by  any  candidate  at  an  election,  or  by  his  agent, 
whether  with  or  without  the  actual  knowledge  and  con- 
sent of  such  candidate,  the  election  of  such  candidate,  if 
he  has  been  elected,  shall  be  void  ;"  and  further,  when  it 
has  in  like  manner  been  found  "  that  any  corrupt  practice 
has  been  committed  by  or  with  the  actual  knowledge  or 
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consent  of  any  candidate  at  an  election,  in  addition  to  his 
election,  if  he  has  been  elected,  being  void,  he  shall,  during 
the  eight  years  next  after  the  date  of  his  being  so  found 
guilty,  be  incapable  of  being  elected,"  &c. 

It  will  be  seen,  therefore,  that  the  first  provision  above 
stated  prohibits  certain  things,  and  subjects  the  persons 
who  act  contrary  to  the  prohibition  to  a  penalty  of  $100 
in  every  such  case.  The  second,  among  other  things, 
makes  things  prohibited  corrupt  practices  ;  and  the  third, 
in  its  first  branch,  avoids  the  election  of  a  candidate  found 
guilty  of  such  corrupt  practice,  and,  by  the  second  branch, 
superadds  a  very  severe  personal  disqualification. 

The  question  I  have  to  determine  is,  whether  the  re- 
spondent is  guilty  to  the  full  extent,  so  as  to  be  unseated 
and  disqualified,  or  so  far  only  as  to  be  unseated,  and  this 
question  is  to  be  disposed  of  on  the  evidence  taken  on  the 
trial. 

Now,  it  is  not  disputed  that  the  66th  section  above 
quoted  was  entirely  set  at  naught  in  both  particulars. 
Davidson's  hotel  was  not  kept  closed  during  the  day  ap- 
pointed for  polling,  and  whiskey  and  beer  were  both  sold 
and  given  in  that  hotel  within  the  limits  of  Carlisle. 
Davidson's  evidence  proves  the  house  not  altogether  open, 
for  there  was  no  access  proved  to  exist  directly  from  the 
street  into  the  bar-room ;  but  entrance  from  the  street 
into  the  dining-room  was  proved,  and  spirituous  liquors 
and  beer  were  passed  from  the  bar  into  the  dining-room. 
Then  it  was  proved  by  Sullivan  that,  being  outside  the 
hotel,  he  saw  respondent  drive  up ;  that  respondent,  ad- 
dressing Sullivan  or  the  people  assembled,  said  something 
to  this  effect :  "  Boys,  this  is  the  first  time  I  came  to 
Carlisle  when  I  dare  not  treat,  and  some  one  will  have  to 
treat  me ;"  and  Sullivan  said  he  would  treat,  and,  with 
respondent,  went  into  the  house,  followed  by  a  number  of 
persons,  variously  estimated  at  from  30  to  50.  Several 
of  them  drank,  the  respondent  taking  a  glass  of  beer. 

Surely  no  one  can  doubt  that  these  facts  constituted  a 
breach  of  sec.  66,  and  under  the  subsequent  Act  of  the 
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Legislature  such  breach  was  a  corrupt  practice.  The  re- 
spondent's attention  had  evidently  been  attracted  pre- 
viously to  the  law,  which  occasioned  him  to  say  he  dared 
not  treat,  and  this  makes  it  the  more  remarkable  that  he 
should  have  so  entirely  overlooked  or  forgotten  the  pro- 
hibitory enactment  as  to  having  certain  houses  closed, 
and  as  to  the  sale  and  gift  of  liquors,  etc.  In  reality,  he 
acted  like  one  who  did  not  know  that  the  law  required 
that  the  house  should  be  kept  closed,  and  that  liquors 
should  not  be  sold  by  the  tavern-keeper  or  given  away 
by  Sullivan  or  any  other  purchaser  while  the  polling  was 
in  progress.  I  am  compelled  to  attribute  knowledge  of 
the  law  to  him ;  nor  can  I  avoid  the  conclusion  that  he 
was  a  participant  in  its  breach.  He  went  into  that  house 
in  order  to  accept  a  treat  which  his  own  remark  sho  ws  he 
did  not  imagine  would  be  limited  to  himself,  and  which 
was  not  so  limited. 

The  whole  evidence  may  be  thus  summarized.  About 
a  dozen  of  the  electors  of  North  Wentworth  met  together 
some  time  before  the  election  for  North  Wentworth,  to 
consult  as  to  their  course,  they  all  being  of  similar 
political  views.  By  them  and  others  the  respondent 
was  nominated,  and  ultimately  accepted  the  nomination. 
James  Sullivan  was  one  of  their  body.  There  was  but 
slight  evidence  given  of  their  proceedings  until  the  poll- 
ing day.  It  appeared  that  they  were  not  personally 
summoned  to  meet — did  not  keep  minutes  of  their  pro- 
ceedings, appointed  no  chairman — but  as  they  met  one 
another,  they  agreed  to  meet  and  adjourn  their  meetings 
from  time  to  time;  and  it  was  argued,  on  these  and  simi- 
lar grounds,  that  they  did  not  constitute  a  committee  — 
but  there  is  no  magic  in  that  word.  These  parties  united 
together  for  the  common  purpose  of  procuring  respond- 
ent's election;  they  had  some  organization;  they  canvassed 
electors,  procured  voters'  lists,  and  got  reports  on  which 
they  estimated  their  chances  of  success.  They  are  the 
parties,  so  far  as  appears,  whose  nomination  the  respond- 
ent accepted  and  acted  upon ;  and  if  they  did  not  style 
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themselves  a  committee  or  committees,  they  seemed  to 
have  assumed  the  functions  which  usually  devolve  upon 
such  bodies.  Mr.  Sullivan  appears  to  have  been  an  ener- 
getic member,  under  whatever  name,  in  supporting  the 
respondent.  It  is  he  who,  in  the  respondent's  presence, 
gives  spirituous  liquors  and  beer  to  some  of  the  electors 
who  were  assembled  on  the  polling  day  as  respondent's 
friends,  the  respondent  being  present,  with  his  silent  con- 
sent and  undeniable  knowledge. 

This  was  a  corrupt  practice  by  the  express  language  of 
one  of  the  statutes.  It  was  committed,  as  I  conclude,  to 
help  the  respondent's  election  by  one  of  his  known  sup- 
porters, and  it  was  concurred  in  by  the  respondent,  and, 
as  I  am  willino;  to  think,  in  forgetfulness  at  the  moment 
of  the  law. 

I  do  not  found  my  conclusion  on  the  question  whether 
the  respondent  actually  did  drink  any  of  the  liquor  or 
beer  given  by  Sullivan,  who  bought  from  Davidson.  But 
he  was  one  of  those  who  more  or  less  actively  concurred 
in  a  corrupt  practice.  He  joined  in  going  into  the  house 
which  the  law  directed  should  be  kept  closed ;  he  joined 
in  accepting  beer  as  a  treat,  or,  in  other  words,  as  a  gift — 
in  a  literal  as  well  as  substantial  violation  of  the  law, 
with  a  knowledge  of  the  fact  and  assenting  thereto.  It  is 
not  as  if  the  question  turned  on  a  violation  of  sec.  66, 
when  he  was  prosecuted  for  the  pecuniary  penalty,  and 
might  say  he  was  not  within  the  law,  having  neither  sold 
nor  given.  Until  those  acts  were  declared  a  corrupt 
practice  the  election  was  not  avoided,  but  since  that 
declaration,  the  effect  of  the  66th  section  is  extended. 
The  concurrence  in  the  commission  of  the  prohibited  acts 
makes  the  candidate  responsible  for  the  newly  imposed 
consequence. 

I  must  report  to  the  Speaker  accordingly. 

From  this  judgment  the  respondent  appealed  to  the 
Court  of  Appeal. 
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Mr.  J.  Hilly ard  Cameron,  Q.  C,  Mr.  R.  A.  Harrison, 
Q.O.,  and  Mr.  Thos.  Bohertson,  Q.C.,  for  appellant. 
Mr.  Bethune  for  petitioner. 

Hagarty,  0.  J. — The  facts,  as  detailed  by  testimony 
friendly  to  the  appellant,  are  very  clear,  Davidson's 
tavern  was  open  for  the  sale  of  liquor  during  polling 
hours,  although  the  form  of  closing  the  bar  was  observed. 
This  was  in  direct  violation  of  the  statute.  Several 
persons  are  assembled  there.  The  appellant  drives  up, 
declares  that  he  cannot  and  will  not  treat,  and  that  some 
one  must  treat  him.  His  supporter,  Sullivan,  accordingly 
does  so ;  appellant  takes  a  glass  of  beer,  and  two  or  three 
others  join  in  Sullivan's  treat. 

It  is  forcibly  argued  for  the  appellant  that  these  facts 
do  not  show  a  corrupt  practice  committed  "  by  or  with 
the  actual  knowledge  and  consent  of  the  candidate." 
First,  it  is  urged  that  the  violation  of  32  Vic,  cap.  21, 
sec.  66,  can  only  mean  an  incurring  of  the  penalty  of 
$100  thereunder,  and  that  the  appellant  cannot  come 
within  its  provisions— (1)  in  the  strictest  construction 
of  it,  that  it  only  applies  to  the  innkeeper :  and  (2)  on 
the  wider  construction,  that  he  was  not  either  the  seller 
or  the  giver  of  the  liquor.  Again,  that  sec.  3  of  the 
Ontario  Act  of  1873  is  divided  into  two  sub-sections 
which  must  be  read  together,  and  that  the  corrupt 
practice  brought  home  to  the  candidate's  knowledge  and 
consent,  in  sub-sec.  2,  must  be  read  as  only  the  corrupt 
practice  mentioned  in  the  preceding  sub-sec.  1,  "  com- 
mitted by  any  candidate  at  an  election,  or  by  his  agent ;" 
that  the  facts  before  us  may  show  a  corrupt  practice  in 
the  innkeeper,  but  that  the  latter  was  not  the  appellant's 
agent,  or  that  even  if  a  corrupt  practice  in  Sullivan  in 
giving  the  liquor,  the  latter  was  not  appellant's  agent. 

It  is  pointed  out  that  section  46  of  the  Act  of  1871 
for  which  the  existing  enactment  has  been  substituted, 
provides  that  when  any  corrupt  practice  has  been  com- 
mitted by  or  with  the  knowledge  and  consent  of  any 
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candidate,  his  election,  if  elected,  shall  be  void,  and  he 
shall  be  disqualified,  &c.  And  an  argument  is  founded 
on  the  effect  of  the  two  sub-sections  substituted  for  this 
46th  section. 

The  legal  construction  of  the  existing  clauses  urged  by 
the  appellant  seems  to  have  commended  itself  to  the 
well-considered  judgment  of  my  brother  Gwynne  in  a 
very  recent  case  {Lincoln  case, post ;  s.  c,  12  Can.  L.  J.  161). 

I  feel  very  great  difficulty  in  bringing  my  mind  to  the 
same  conclusion. 

We  have  not  much  authority  to  guide  us.  It  seems  to 
me  that  we  must  simply  try  to  satisfy  ourselves  as  to  the 
meaning  of  the  words  used  by  the  Legislature.  We  have 
to  ask  ourselves  what  was  considered  the  •  wrong  to  be 
remedied ;  next,  the  remedy  to  be  applied.  The  wrong 
was  very  plain — the  keeping  open  of  public  houses,  and 
selling  and  giving  away  of  liquor  on  polling  days. 

For  the  decision  of  this  case  we  are  not  necessarily  to 
decide  some  of  the  extreme  cases  suggested  in  argument, 
such  as  the  drinking  of  a  glass  of  beer  at  the  private 
table  of  any  person  (not  an  innkeeper)  at  which  an  ordi- 
nary guest  might  be  present  and  partake  of  such  drink 
as  the  common  beverage  used  by  the  family — the  meal 
and  the  presence  of  the  guest  being  wholly  unconnected 
with  any  election  or  canvassing  object.  I  am  quite  pre- 
pared to  express  an  opinion  on  this  point  whenever  it 
may  be  necessary  to  do  so. 

To  confine  the  section  wholly  to  the  innkeeper  would 
prevent  its  reaching  the  case  of  a  private  person  who 
might  on  the  polling  day  broach  casks  of  ale  or  spirits 
for  the  public  use  of  all  comers.  It  might  perhaps  not 
be  easy  to  bring  such  conduct  within  the  grasp  of  the  law 
as  bribery,  or  to  connect  the  person  with  a  candidate  as 
an  agent,  or  perhaps  even  as  an  avowed  supporter  of  any 
candidate,  and  yet  the  mischief  caused  by  such  conduct 
might  be  enormous. 

It  is  to  be  remarked  that  this  clause  appears  in  a 
statute  that  makes  no  provision  against  treating,  except 
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in  the  one  case  as  to  meetings  called  to  promote  the 
election. 

We  must  always,  in  my  judgment,  try  to  construe  a 
statute  in  the  light  of  common  sense,  and  always  give 
full  credit  to  the  Legislature  to  have  used  words  (not 
being  words  of  art  or  of  technical  significance)  in  their 
ordinary  meaning,  as  they  would  be  naturally  understood 
by  those  whose  conduct  they  are  intended  to  regulate. 

There  is  a  celebrated  passage  as  to  the  construction  of 
statutes  in  Plowden,  204 :  "  The  judges  of  the  law  in 
all  times  past  have  so  far  pursued  the  intent  of  the 
makers  of  statutes  that  they  have  expounded  Acts  which 
were  general  in  words  to  be  but  particular  where  the 
intent  was  particular.  .  .  .  The  sages  of  the  law 
heretofore  have  construed  statutes  quite  contrary  to  the 
letter  in  some  appearance,  and  those  statutes  which  com- 
prehend all  things  in  the  letter,  they  have  expounded  to 
extend  but  to  some  things ;  and  those  which  generally 
prohibit  all  people  from  doing  such  an  act,  they  have 
interpreted  to  permit  some  people  to  do  it  ;  and  those 
which  include  every  person  in  the  letter  they  have 
adjudged  to  reach  to  some  persons  only ;  which  exposi- 
tions have  always  been  founded  upon  the  intent  of  the 
Legislature,  which  they  have  collected  sometimes  by  con- 
sidering the  cause  and  necessity  of  making  the  Act,  some- 
times by  comparing  one  part  of  the  Act  with  another,  and 
sometimes  by  foreign  circumstances.  So  that  they  have 
ever  been  guided  by  the  intent  of  the  Legislature,  which 
they  have  always  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  consonant  to  reason 
and  good  discretion." 

Sir  George  Turner,  L.  J.,  cites  this  passage  in  Hawkins 
V.  Gathercole  (6  De  Gex,  M.  &  G.  21),  saying,  "I  have 
selected  these  passages  as  containing  the  best  summary 
with  which  I  am  acquainted  of  the  law  upon  this  sub- 
ject We  have  to  consider  not  merely  the 

words  of  the  Act,  but  the  intent  of  the  Legislature  to  be 
collected  from  the  cause  and  necessity  of  the  Act  being 
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made,  from  a  comparison  of  its  several  parts,  and  from 
foreign,  that  is,  extraneous,  circumstances,  so  far  as  they 
can  justly  be  considered  to  throw  light  upon  the  subject.'' 

Sir  J.  L.  Knight  Bruce,  L.  J.  (p.  19),  speaks  of  the  pro- 
priety of  reading  the  Act  "  with  a  due  degree  of  attention 
to  the  nature  of  the  subject  certainly  embraced  by  it,  to 
the  state  of  our  institutions  and  jurisprudence  when  the 
Act  was  passed,  to  the  judicial  construction  that  other 
statutes  have  by  approved  decisions  received,  and  to  the 
universally  recognized  canons  by  which  the  interpreta- 
tion of  laws  is  regulated." 

The  case  is  approvingly  noticed  in  Cope  v.  Doherty  (2  De 
G.  &  Jo.  614),  before  the  Lord  Justices  in  1858. 

In  the  recent  South  Essex  case  {ante  p.  235  ;  s.  c,  11  Can. 
L.  J.  247),  the  learned  Chancellor  held  that  the  partak- 
ing by  Alfred  Wigle,  whom  he  found  to  be  an  agent  of 
the  respondent,  of  a  treat  given  by  J.  McQueen  during 
polling  hours  in  Lovelace's  tavern,  was  a  corrupt  ac^ 
within  the  statute,  which  would  avoid  the  election. 

Here  the  candidate  himself  partakes  of  a  treat  under 
the  same  circumstances,  instead  of  his  agent.  If  the 
South  Essex  case  were  rightly  decided  (on  which  I  express 
no  opinion),  it  would  seem  to  be  impossible  to  uphold 
either  this  election  or  the  non-disqualification  of  the 
candidate.  If  it  is  a  corrupt  act  sufficient  to  avoid  the 
election  by  the  agent  accepting  the  treat,  it  must  be 
equally  so  in  the  principal,  with  the  fatal  addition  of 
knowledge  and  consent.  I  think  the  present  case  raises 
a  much  more  formidable  question  than  that  before  the 
learned  Chancellor. 

It  is  pressed  upon  us  that  the  evidence  shows  a  direct 
participation  by  the  candidate  in  what  the  Legislature 
has  pointedly  declared  to  be  a  corrupt  practice — that  if 
it  be  a  corrupt  practice  in  Davidson  to  keep  his  tavern 
open  and  to  sell  liquor  during  polling  hours,  and  the  can- 
didate knowingly  goes  thereto  and  drinks  thereat,  it  is 
impossible  to  say  he  is  not  a  consenting  party  to  a  corrupt 
practice. 
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A  case  was  suggested  in  the  argument.  We  will  suppose 
Davidson  closing  his  tavern  according  to  law,  and  refus- 
ing to  give  or  sell  drink  to  any  one.  The  candidate 
appears  and  tells  him  not  to  act  foolishly,  but  that  it 
would  be  better  to  let  people  have  drink  who  might 
desire  it.  Thereupon  the  tavern  is  opened  and  the  can- 
didate accepts  a  treat  from  a  friend.  It  was  suggested 
that  in  such  a  case  the  candidate  would  be  responsible, 
because  he  would  thereby  make  the  tavern-keeper  his 
agent.  I  do  not  see  that  any  question  of  agency  would 
arise.  The  tavern-keeper  acts  on  the  suggestion  or  the 
reasoning  of  the  candidate,  but  he  does  not  thereby  be- 
come his  agent  in  any  sense  intelligible  to  me.  If  the 
candidate  had  in  like  manner  suggested  to  all  the  other 
innkeepers  in  the  constituency  to  do  the  same  thing,  I 
still  do  not  think  he  would  thereby  make  them  his  agents, 
but  it  would  be  most  difficult  not  to  hold  that  therefore 
the  corrupt  practice,  which  is  undoubtedly  committed  by 
them,  would  not  be  so  committed  with  his  knowledge  and 
consent. 

In  short,  the  only  escape  that  I  can  see  for  the  appellant 
from  the  stringent  provisions  of  the  Act,  must  be  our 
adoption  of  the  argument  that  the  corrupt  practice  com- 
mitted with  his  knowledge  and  consent  can  only  mean  a 
corrupt  practice  actually  committed  by  himself  or  by  his 
agent. 

I  do  not  see  what  right  we  have  thus  to  narrow  the 
very  clear  words  of  sub-sec.  2.  I- do  not  consider  that  we 
in  any  way  infringe  on  the  rule  as  to  the  strict  construc- 
tion of  statutes  creating  penalties  and  disqualifications. 
If  we  adopt  the  appellant's  construction,  I  very  much  fear 
that  we  should  be  defeating  the  clear  intent  of  the  Legis- 
lature, as  evidenced  by  the  plain  language  used. 

The  sale  of  the  liquors  at  the  tavern  during  polling 
hours  is  declared  to  be  a  corrupt  practice.  The  tavern 
keeper: — the  offender  against  the  law — is  not  shown  to 
be  the  candidate's  agent.  The  latter  is  shown  to  have 
known  of  the  law  being  broken,  but  nothing  is  proved 
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to  indicate  his  approval  or  consent  thereto.  But  the 
moment  we  find  him  drinking  at  the  offending  tavern — 
perfectly  well  aware  that  it  ought  to  have  been  closed 
instead  of  being  open — then  it  is  beyond  my  compre- 
hension how  I  can  place  such  a  construction  on  the  words 
as  to  hold  that  the  corrupt  practice  was  not  committed 
with  his  knowledge  and  full  privity  and  consent. 

It  was  urged  on  us  that  the  Legislature  could  not  have 
intended  to  inflict  such  a  penalty  as  eight  years'  disquali- 
fication for  Parliamentary  honors  or  municipal  offices,  or 
offices  in  the  gift  of  the  Crown,  for  this  slight  breach  of 
the  law.  We  have  considered  the  case  in  this  aspect  with 
most  painful  attention. 

When  a  severe  punishment  is  made  equally  applicable  to 
a  case  like  the  present — the  acceptance  of  a  glass  of  beer 
from  a  friend  at  a  house  illegally  kept  open — as  to  a  case 
of  the  most  flagitious  and  unprincipled  bribery,  the  argu- 
ment can  never  be  unexpected  that  the  Legislature  could 
not  have  so  intended  the  law  to  be.  It  is  a  cardinal  prin- 
ciple in  every  good  law  that  it  should  commend  itself  to  the 
approval  of  all  well-disposed  citizens.  It  is  quite  possible 
that  at  the  passing  of  this  enactment — honestly  designed 
to  remedy  great  evils — the  applicability  of  its  severest 
penalties  to  a  case  like  the  present  may  not  have  been 
directly  anticipated. 

I  agree  in  the  conclusion  of  the  learned  Chief  Justice, 
that  the  appellant  acted  at  least  in  f orgetf  ulness  of  the  law. 

It  is  for  the  Legislature  to  deal  with  these  cases.  We 
can  only  strive  to  interpret  their  meaning  by  the  ordinary 
rules  of  construction. 

Strong,  J.,  concurred  with  the  judgment  delivered  by 
the  Chief  Justice  of  the  Common  Pleas. 

Burton,  J. — I  see  no  way  of  avoiding  the  conclusion 
at  which  the  learned  Chief  Justice  and  my  brother  Strong- 
have  arrived.  One  not  unnaturally  feels  a  repugnance  to 
give  a  decision,  the  result  of  which  is  to  inflict,  for  so 
slight  an  infraction  of  the  law,  so  harsh  a  penalty  upon 
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a  candidate,  who,  upon  the  evidence,  appears  to  have  been 
anxious  to  conduct  the  election  fairly  and  in  accordance 
with  law.  The  Legislature  probably  never  contemplated 
the  occurrence  of  such  a  case  as  the  present,  and  it  is  not 
unreasonable  to  assume  that,  had  their  attention  been 
drawn  to  it,  they  would  not  have  visited  such  an  infrac- 
tion of  the  provisions  of  the  statute  with  the  same 
penalties  as  are  aimed  at  the  more  grave  and  disreputable 
offences  of  bribery,  intimidation,  and  corrupt  practices  of 
that  nature.  We  have,  however,  to  interpret,  not  to  make 
the  laws ;  and  with  every  anxiety  to  relieve  the  appellant 
from  the  penal  consequences  which  the  decision  of  the 
learned  Chief  Justice  of  this  Court  has  exposed  him  to, 
I  can  come  to  no  other  conclusion  than  that  that  decision 
is  a  correct  one. 

We  may  assume,  for  the  purpose  of  the  present  decision, 
that  the  only  person  who  is  liable  to  the  pecuniary  penalty 
affixed  to  an  infraction  of  the  66th  section  is  the  hotel, 
tavern  or  shop-keeper  who,  in  violation  of  that  section, 
sells  or  gives  to  any  person  spirituous  or  fermented  liquors 
or  drinks  within  the  limits  of  the  municipality  during  the 
day  appointed  for  polling.  Previously  to  the  Act  of  1873 
that  was  the  only  penalty  provided  ;  but  that  Act  in 
addition  makes  any  violation  of  it  during  the  hours 
appointed  for  polling  a  "  corrupt  practice." 

Assuming  still  that  the  only  person  who  can  be  said  to 
be  acting  in  violation  of  the  66th  section  is  the  hotel  or 
shop-keeper,  and  that  he  alone  is  guilty  of  the  corrupt 
practice,  by  selling  or  giving  liquor  during  polling  hours, 
I  do  not  see  how  it  is  possible  to  avoid  the  conclusion 
that  this  act,  which  is,  without  reference  to  the  intent  or 
motive,  declared  to  be  a  corrupt  act,  having  been  com- 
mitted with  the  actual  knowledge  and  consent  of  the 
appellant,  not  only  avoids  the  election,  but  in  addition 
subjects  him  to  the  penalty  of  disqualification  for  the 
period  named  in  the  statute. 

It  was  very  ingeniously  argued  that  the  ■  1st  and  2nd 

sub-sections  of  section  3  must  be  read  together  ;  that  the 
24 
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1st  sub-section  declares  that  the  election  should  be  avoided 
for  any  corrupt  practice  committed-  hy  the  candidate  himself  or 
his  agent;  and  that  the  2nd  sub-section  imposes,  in  addition 
to  the  avoidances  so  declared  by  the  1st  sub-section,  dis- 
qualification when  the  corrupt  act  which  so  avoids  the 
election  is  done  by  or  with  the  knowledge  and  consent  of 
the  candidate;  but  the  argument  is,  to  my  mind,  more  in- 
genious than  sound. 

Under  the  46th  section  of  the  Act  of  1871,  any  corrupt 
practice  committed  by  the  candidate,  or  with  his  know- 
ledge and  consent,  avoids  the  election,  and  disqualifies  the 
candidate  ;  but  no  provision  is  thereby  made  with  refer- 
ence to  corrupt  practices  by  agents  without  the  candidate's 
knowledge;  but  the  repealing  Act  of  1873,  as  I  read  it,  in 
the  1st  sub-section  avoids  the  election  for  any  corrupt 
practices  either  by  the  candidate  or  his  agent,  whether 
such  act  of  the  agent  was  committed  with  or  without  his 
knowledge. 

And  then  the  2nd  sub-section  declares  that  if  any  corrupt 
practice — not  such  corrupt  practice  as  under  the  1st  sub- 
section would  avoid  the  election,  but  any  corrupt  practice — 
has  been  committed  by  (the  candidate)  or  with  the  know- 
ledge and  consent  of  the  candidate — then,  in  addition  to 
the  avoiding  of  the  election  (if  he  has  been  elected),  he 
shall  be  subject  to  the  disqualification  mentioned  in  that 
sub-section. 

To  give  effect  to  the  contention  of  the  appellant,  we 
should  have  to  read  the  sub-section  as  if  the  words  "  the 
candidate  "  were  inserted  after  "  by,"  and  the  words  "his 
agent "  after  "  or,"  so  as  to  read,  "  any  corrupt  practice 
has  been  committed  by  the  candidate  or  his  agent  with 
the  knowledge  and  consent  of  the  candidate."  But  why 
should  we  be  called  upon  to  take  any  such  liberty  with 
the  plain  language  of  the  section,  apart  from  the  disqua- 
lification. There  is  much  good  sense  in  the  Legislature 
declaring  that  a  tavern-keeper  shall  keep  his  bar  closed, 
and  shall  be  subject  to  a  penalty  for  not  doing  so,  and 
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that  a  candidate  who  encourages  him  to  break  the  law 
shall  thereby  avoid  his  election. 

There  are  many  other  corrupt  practices,  besides  the 
violation  of  the  66th  section,  which  would  not,  unless 
committed  by  an  agent,  avoid  the  election  ;  and  yet  it  is 
manifest  that  if  they  were  done  with  the  knowledge  and 
consent  of  the  candidate,  they  would — and  rightly  so — 
have  that  effect,  and  would  also  have  the  effect  of  dis- 
qualifying him. 

Besides,  the  2nd  sub-section  is  not  confined  to  the  candi- 
date who  has  been  elected,  but  applies  equally  to  the  defeated 
candidate,  who,  if  found  to  have  been  an  assenting  party 
to  this  or  any  practice  declared  by  the  statute  to  be 
corrupt,  is  rendered  ineligible  to  be  elected,  and  to  the 
other  disqualifications  mentioned  in  the  statute. 

The  corrupt  practice  in  this  case  was  admittedly  com- 
mitted by  Davidson,  and  was  so  committed  with  the 
actual  knowledge  and  consent  of  Mr.  Stock  ;  and  unless  we 
are  to  import  words  into  the  2nd  sub-section  which  will 
entirely  alter  its  plain  and  natural  meaning,  it  is  impos- 
sible, in  my  opinion,  to  hold  that  the  decision  of  the 
learned  Chief  Justice  is  erroneous.  For  my  part,  I  think 
no  other  rational  conclusion  could  be  arrived  at,  and  that 
the  appeal  should  be  dismissed. 

Patterson,  J. — The  facts  which,  in  my  judgment,  are 
material  to  the  decision  of  this  case,  are  not  disputed. 

There  is  no  doubt  that  Davidson,  a  tavern-keeper  at 
Carlisle,  violated  sec.  66  of  the  Act  of  1868,  32  Vic,  cap. 
21,  by  selling  and  giving  spirituous  and  fermented  liquors 
and  drinks  to  persons  in  his  tavern  on  the  polling  day. 
There  is  no  doubt  that  this  was  a  corrupt  practice  in 
Davidson,  under  the  Act  of ^1873,  36  Vic,  cap.  2,  sec.  1. 
There  is  no  doubt  that  this  corrupt  practice  was  committed 
by  Davidson  with  the  actual  knowledge  and  consent  of 
the  appellant,  who  was  one  of  those  who  received  the 
liquor  or  drink,  whether  he  invited  the  others  in  and 
treated  them,  as  some  witnesses  say,  or  was  treated  him- 
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self  along  with  the  others  by  Sullivan,  as  it  is  put  by 
Sullivan,  and  by  the  appellant  himself. 

The  question  is  whether,  under  these  facts,  the  appel- 
lant's election  is  avoided,  and  himself  disqualified  under 
sub-sec.  2  of  sec.  3  of  the  Act  last  referred  to. 

The  contention  for  the  appellant  is  that  sub-sec.  2  only 
applies  when  the  candidate  himself,  or  his  agent  with  his 
knowledge  and  consent,  commits  a  corrupt  practice.  It  is 
argued  that  as  sub-sec.  1  makes  void  the  election  by 
reason  of  any  corrupt  act  committed  by  a  candidate,  or 
committed  by  his  agent,  either  with  or  without  the  know- 
ledge of  the  candidate,  and  as  sub-sec.  2  does  not  say  in 
direct  words,  as  was  said  in  sec.  46  of  34  Vic,  cap.  3,  that 
a  corrupt  practice  committed  by  or  with  the  knowledge 
and  consent  of  the  candidate  shall  make  his  election  void, 
and  also  disqualify  him,  but  merely  says  that,  in  addition 
to  the  election  being  void,  he  shall  be  disqualified — it  must 
be  read  as  saying,  that  in  addition  to  the  election  being 
void — if  under  suh-sectlon  1  it  loould  he  void — the  candidate 
shall  be  disqualified ;  and  that  unless  the  election  is 
avoided  by  sub-section  1,  there  is  nothing  in  sub-section 
2  either  to  avoid  the  election  or  disqualify  the  candidate. 
Besides  hearing  the  argument  addressed  to  us  in  this  case, 
T  have  had  the  advantage  of  reading  that  part  of  the  very 
ably  argued  judgment  of  Mr.  Justice  Gwynne,  in  the 
Lincoln  case  {jjost),  in  which  he  discusses  the  construction 
of  sub-section  2,  and  takes  the  same  view  which  has  been 
urged  upon  us,  although  I  believe  he  decided  the  case  on 
grounds  which  did  not  depend  on  his  reading  of  this  sub- 
section. With  the  greatest  respect  for  the  ability  and 
authority  of  that  learned  Judge,  and  fully  appreciating 
the  reasoning  which  he  so  forcibly  employs,  I  am  unable 
to  agree  with  him  in  the  construction  of  the  statute. 

In  1871,  the  particular  offence  now  in  question  had  not 
been  declared  to  be  a  corrupt  practice;  but  section  3  of  the 
Act  of  1871  defined  corrupt  practices  as  including  bribery 
and  undue  influence,  and  illegal  and  prohibited  acts  in 
reference  to  elections,  or  any  of  such  offences  as  defined 
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by  Act  of  the  Legislature.  Under  this  definition  many 
acts  were  included  which  were  not  necessarily  committed 
by  either  the  candidate  or  his  agent. 

Then  section  46  o£  that  Act,  which  declared  that  where 
it  was  found  by  the  Judge  that  any  corrupt  practice  had 
been  committed  by  or  with  the  knowledge  and  consent  of 
any  candidate  at  an  election,  his  election  should  be  void, 
and  he  should  be  disqualified,  evidently  applied  to  avoid 
an  election  and  disqualify  the  candidate,  by  reason  of  the 
commission  by  any  one,  whether  his  agent  or  a  volunteer, 
of  any  corrupt  practice  with  the  knowledge  and  consent 
of  the  candidate.  What  was  not  provided  for  by  that  Act 
was  the  avoidance  of  the  election  in  case  the  agent,  with- 
out the  knowledge  or  consent  of  the  candidate,  committed 
a  corrupt  practice.  This  omission  has  been  supplied  by 
sub-section  1  of  section  3  of  the  Act  of  1873 ;  and  the 
object  of  passing  this  section  3  probably  was  to  supply 
this  omission. 

Having  regard  to  the  course  of  legislation  with  respect 
to  purity  of  elections,  which  has  tended  constantly  to- 
wards greater  strictness  in  the  provisions  for  repressing 
every  act  and  contrivance  by  which  the  perfect  freedom 
and  honesty  in  the  exercise  of  the  franchise  may  be  inter- 
fered with ;  and  this  policy  being  distinctly  apparent  in 
several  of  the  provisions  of  the  Act  of  1873,  particularly 
in  the  extension  of  the  definition  of  corrupt  practices  by 
.sec.  1,  there  is  no  reason  to  suppose  that  the  Legislature 
intended  that  any  election  which  would  have  been  avoided 
under  the  Act  of  1871  should  stand  good  under  the  Act 
of  1873  ;  or  that  while  a  new  ground  for  avoiding  an  elec- 
tion was  added,  viz.,  when  an  agent,  without  the  candidate's 
knowledge  or  consent,  committed  a  corrupt  practice,  it  was 
intended  to  declare  that  a  corrupt  practice,  committed 
with  the  knowledge  and  consent  of  the  candidate,  but  by 
one  who  was  not  his  agent,  should  no  longer  either  afiect 
the  seat  or  work  any  .  personal  disqualification. 

It  would  require  language  very  clearly  enacting  such  a 
change  to  have  the  eftect  contended  for.    We  must  not 
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regard  the  question  as  relating  only  to  the  selling  of  liquor 
at  taverns.  It  extends  to  bribery,  undue  influence,  and 
all  other  prohibited  acts  which,  according  to  the  conten- 
tion of  the  appellant,  may  now  be  committed  or  practised 
by  volunteers,  with  the  knowledge  and  consent  of  the 
candidate,  without  any  further  risk  than  the  risk  of 
destroying  the  vote  that  is  influenced,  and  incurring  the 
pecuniary  penalty.  If  it  is  answered,  that  by  the  candi- 
date's consent  the  volunteer  becomes  ad  hoc  an  agent,  so 
does  the  tavern-keeper. 

The  contention  is  founded  on  the  assumption  that  the 
words  in  sub-sec.  2,  "  in  addition  to  his  election,  if  he  has 
been  elected,  being  void,"  do  not  carry  with  them  a 
declaration  that  the  election  shall  be  void,  and  that  there 
is  nothing  else  in  the  sub-section  which  has  the  eflect  of 
avoiding  the  election. 

Let  us  test  this  by  reading  section  3  as  applying  to  a 
defeated  candidate.  He  will  not  be  touched  by  sub-sec.  1, 
as  he  has  not  been  elected  ;  and  when  we  simply  omit 
from  sub-sec.  2  the  words  which  do  not  concern  him,  viz., 
"  in  addition  to  his  election,  if  he  has  been  elected,  being 
void,"  every  word  that  remains  is  perfectly  applicable  to 
him.  There  is  no  doubt  of  his  disqualification  by  reason 
of  a  corrupt  practice  being  done  with  his  knowledge  and 
consent. 

If  it  is  still  urged  that  the  first  sub-section,  though  not 
in  terms  affecting  a  defeated  candidate,  must  nevertheless 
be  read  with  the  second,  or  that  the  second  must  be  read 
in  the  light  of  the  first,  as  if  the  words  were,  "  by  the 
candidate  or  h/  his  agent,  with  his  knowledge  and  con- 
sent," I  answer  that  instead  of  importing  into  sub-section 
2,  words  which  cannot  be  so  introduced  without  doing 
some  violence  to  the  structure  of  the  clause,  it  will  be 
much  more  in  accordance  with  the  spirit  and  object  of  the 
Act,  if  any  change  of  reading  is  to  take  place,  to  read  the 
first  sub-section  by  a  slight  transposition,  as  if  worded 
thus :  "  When  it  is  found  .  .  .  .  that  any  corrupt 
practice  has  been  committed  at  an  election  by  any  can- 
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didate  loho  has  been  elected,  or  by  his  agent,  whether  with 
or  without  the  actual  knowledge  or  consent  of  such  can- 
didate, the  election  of  such  candidate  shall  be  void,"  which 
in  no  way  changes  the  effect  of  the  sub-section ;  while, 
as  it  seems  to  me,  it  removes  any  pretence  for  modifying 
the  reading  of  the  second  sub-section  by  any  reference  to 
the  first,  at  all  events  as  far  as  the  defeated  candidate  is 
concerned. 

Then,  is  a  defeated  candidate  to  be  disqualified  on 
grounds  which  do  not  affect  a  successful  candidate  ?  The 
sub-section  cannot  be  so  construed.  And  if  we  read  the 
disqualifying  clause,  we  find  that  the  candidate  is  made 
incapable  not  only  of  "  being  elected  to,"  but  "  of  sitting 
in,  the  Legislative  Assembly"  "  during  the  eight  years  next 
after  the  date  of  his  being  so  found  guilty  " — a  provision 
which  of  itself  vacates  the  seat  without  the  aid  of  the 
preceding  part  of  the  sub-section. 

I  do  not,  however,  see  any  necessity  for  resorting  to  any 
subtlety  of  construction.  The  plain  words  of  the  section 
are,  in  my  opinion,  easily  intelligible  as  they  stand — the 
natural  meaning  being  that  a  candidate,  if  elected,  shall 
lose  his  seat  in  case  a  Judge  reports  that  any  corrupt 
practice  has  been  committed  by  him  or  his  agent :  that  if 
a  candidate  commits  or  consents  to  the  commission  of  any 
corrupt  practice,  he  shall  be  subject  to  the  penal  disquali- 
fications, which,  if  he  has  been  elected,  include,  but  are  not 
confined  to,  the  vacation  of  his  seat. 

Appeal  dismissed  with  costs. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  12). 
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Before  Mr.  Justice  Gwynne. 

OwEX  Sound,  29th  June  and  2nd  July,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  18th  and  25th  September,  1875. 

Thomas  Boardman,  Petitioner,  v.  Thomas  Scott, 
RcsiJondeiit. 

PoUticcd  association — A'jcncji—o?  Vic,  cap.  21,  sees.  61-66 — Treating  a 
meeting  of  electors — Trcat'nuj  ihtrinn  poUinr/  hours. 

The  fact  of  a  political  association  putting  forward  and  supporting  a  par- 
ticular candidate  does  not  make  every  member  of  the  association  his 
agent  ;  but  the  candidate  may  so  avail  himself  of  their  services  in  can- 
vassing for  him  and  promoting  his  election,  as  to  make  them  his 
agents. 

One  W.,  a  member  of  a  jjolitical  association,  treated  the  members  of  the 
association  present  at  a  meeting  in  a  tavern. 

Held,  That  the  members  so  present  were  electors  assembled  to  promote 
the  election  of  the  respondent  within  s.  61  of  the  Election  Law  of  1868, 
and  that  such  treating  was  a  corrupt  practice  by  W. 

One  M.,  the  reeve  of  a  township,  exerted  himself  strongly  in  favor  of 
the  respondent,  to  whom  he  was  politically  opposed,  and  against  the 
other  candidate,  and  attended  meetings  Avliere  the  respondent  was,  and 
spoke  in  his  favor.  The  reason  for  his  supporting  the  respondent  and 
opposing  the  other  (miiiisterial)  candidate,  with  whom  he  was  poli- 
tically in  accord,  was,  that  the  ministry  of  the  day  had  separated  the 
township  of  which  he  was  reeve  from  the  Riding.  He  was  annoyed 
and  indignant  at  this  separation,  and  announced  his  intention  of  using 
all  his  influence  against  the  ministerial  candidate.  The  respondent 
asked  ]M.  to  attend  a  public  meeting,  which  he  did  ;  and  at  another 
meeting  which  he  attended,  M.  stated  (Init  not  in  the  respondent's 
hearing)  that  he  was  acting  there  on  tlie  respondent's  behalf.  M.  was 
once  in  the  respondent's  committee-room,  and  signed  and  circulated 
circulars  issued  by  the  respondent's  friends. 

Held,  That  the  question  of  agency  being  one  of  intent,  the  respondent, 
under  the  circumstances,  never  conferred  upon  M.  the  authority,  nor 
did  M.  accept  the  delegation,  of  an  agent  for  the  purposes  of  the  election. 

Tlie  respondent,  during  polling  houi^s  on  the  polling  day,  met  one  P.,  a, 
supporter  of  tlie  opposing  candidate,  and  told  him  he  would  like  a 
drink;  and  both  of  them,  not  thinking  it  illegal,  went  to  a  tavern,  and 
the  bar  being  closed,  P.  treated  the  respondent  in  the  hall  of  the  tavern. 

Held  by  the  Court  of  Appeal  (reversing  Guyi/nne,  J.),  That  thej;e;LQiving 
of  a  treat  by  the  respondent  during  the  hours  of  polling  was  a  corrupt 
practice  and  avoided  the  election , 

Semhle,  per  Gu'i/)ine,  ,J. ,  that  as  to  the  seller  or  giver  of  the  treat,  the 
only  person  liable  to  the  penalty  of  §100  would  be  the  tavern-keeper, 
as  the  statute  does  not  authorize  two  penalties  for  the  same  act. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 
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Mr.  J.  K.  Kerr  for  petitioner. 

Mr.  M.  C.  Cameron,  for  respondent. 

The  cases  relied  upon  by  the  counsel  for  the  petitioner 
at  the  close  of  the  evidence,  as  sufficient  to  invalidate  the 
election  of  the  respondent,  are  stated  in  the  judgment. 

GwYNNE,  J.^I  propose  to  deal  with  these  heads  of 
complaint,  upon  which,  after  hearing  all  the  evidence, 
the  petitioner,  through  his  counsel,  rests  his  case,  in  a 
different  order  from  that  in  which  they  were  taken,  and  I 
shall  deal  lastly  with  the  most  serious,  involving  a  grave 
charge,  affecting  not  only  the  conduct  and  character  of 
the  respondent,  but  his  civil  status  for  a  period  of  at  leas^ 
eight  years,  if  the  charge  is  established. 

No  duty  can  be  more  painful,  and  sometimes  more 
difficult,  for  a  Judge  to  discharge  than  that  of  estimating 
with  discrimination  and  with  due  regard  to  the  interest 
of  the  public  on  the  one  hand,  and  to  that  of  the  accused 
on  the  other,  the  proper  weight  to  be  given  to  evidence 
in  support  of,  or  in  refutation  of,  charges  of  personal 
bribery.  There  are  so  many  things  to  be  considered. 
We  must  be  careful  not  to  be  too  hasty  in  rejecting  the 
accusatory  evidence  as  coming  from  a  tainted  source,  for 
in  cases  of  this  kind  it  is  frequently  by  the  recipient  of 
the  bribe  alone  that  the  offence  can  be  proved.  Of  the 
general  character  of  the  accuser  we  frequently  know 
little.  Although  the  recipient  of  a  bribe,  his  truthful- 
ness may  be  as  reliable  as  that  of  the  accused,  who  always 
has  a  strong  interest  to  maintain  his  position,  even  at 
the  expense  of  his  veracity ;  but  again,  the  accuser  may 
be  a  person  of  such  a  character  and  habits  as  to  make  it 
difficult  to  place  implicit  confidence  in  his  statements, 
although  it  may  be  impossible  to  adduce  evidence  such  as 
the  law  requires  to  impeach  the  witness  as  unworthy  of 
belief.  We  must,  therefore,  in  all  these  cases  scan  with 
care  all  the  surrounding  circumstances,  for  the  purpose 
of  determining  upon  which'  side  the  truth  lies,  namely, 
whether  upon  that  of  him  who,  while  accusing  another. 
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accuses  himself  also,  or  upon  that  of  him  who  asserts 
only  his  own  innocence.  Every  case  must  depend  upon 
its  own  circumstances ;  the  manner  of  the*  witnesses  as 
well  as  the  matter  of  their  evidence  must  be  diligently 
noted;  and  after  all,  all  that  a  judge  can  do  is  to  express 
the  honest  conviction  which  the  whole  evidence  and  bear- 
ing of  the  witnesses  have  impressed  upon  his  mind. 

First  as  to  the  charge  of  corrupt  practices  committed 
by  George  Wright,  in  treating  at  meetings  of  committees 
in  his  own  tavern.  That  a  candidate  may  so  avail  him- 
self of  the  services  of  members  of  a  political  association, 
in  canvassing  for  him  and  promoting  his  election,  as  to 
make  them  his  agents,  for  whose  acts  he  shall  be  respon- 
sible, there  cannot,  I  think,  be  any  doubt ;  but  nothing 
could  be  more  repugnant  to  common  sense  and  justice 
than  to  hold  that  because  a  political  association  puts  for- 
ward or  supports  a  particular  candidate,  therefore  every 
member  of  that  association  becomes  ipso  facto  his  agent. 
The  meetings  which  took  place  at  Wright's  tavern  were  of 
members  of  an  association  called  the  Liberal-Conservative 
Association.  None  of  the  members  so  meeting  were  mem- 
bers of  the  respondent's  committee.  A  convention,  as  it 
is  called,  of  that  association  had  put  forward  the  respond- 
ent as  the  person  recommended  to  the  support  of  the 
members  of  the  association.  What  was  done  at  these 
meetings,  or  for  what  particular  purpose  they  were  assem- 
bled, did  not  very  clearly  appear;  it  may  be  admitted 
that  the  members  of  the  association  who  assembled  at 
Wright's  were  electors  assembled  to  promote  the  election 
of  the  lespondent  within  the  61st  sec.  of  the  Act  of  1868 
as  amended  by  the  Act  of  1873,  so  as  to  make  Wright 
himself  guilty  of  corrupt  practices  in  supplying  drink  to 
them  at  or  immediately  after  their  meetings ;  but  they 
were  not,  that  I  can  say,  in  any  sense  the  agents  of  the 
respondent,  or  in  any  way  authorized  by  him,  nor  does  it 
appear  from  anything  in  the  evidence  that  he  had  any 
knowledge  of  their  meeting.  The  evidence  shows  that 
when  the  respondent  had  a  meeting  himself  at  Wright's, 
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there  was  no  treating  within  the  meaning  o£  the  61st 
section,  and  1  can  therefore  arrive  at  no  other  conclusion 
upon  this  head  than  that  it  is  not  proven,  in  so  far  as  the 
respondent  is  concerned,  or  so  as  to  affect  him ;  although, 
as  affects  Wright  himself,  he  has  sufficiently  admitted  the 
charge  to  subject  him  to  being  reported  as  having  been 
guilty  of  a  violation  of  the  section  referred  to. 

As  to  the  corrupt  practices  charged  as  having  been  com- 
mitted by  Dr.  McGregor  at  Desborough,  Chatsworth  and 
Williamsford  (although  whether  or  not  there  was  treat- 
ing by  him  at  Chatsworth  does  not  appear  to  be  clearly 
established),  there  is,  I  think,  sufficient  established  to  sub- 
ject him  to  all  the  consequences  annexed  to  the  violation 
of  the  61st  section  of  the  Act ;  but  whether  or  not  the 
respondent  is  to  be  affected  by  his  conduct  depends  upon 
whether  Dr.  McGregor  was  or  was  not  an  agent  of  the 
respondent,  for  whose  conduct  the  latter  is  to  be  held 
responsible. 

It  has  been  in  different  cases  said  that  no  one  can  lay 
down  any  precise  rule  as  to  what  will  constitute  evidence 
of  being  an  agent.  Each  case  must  depend  upon  its  own 
circumstances.  Definitions  may  be  attempted,  but  none 
can  be  framed  applicable  to  all  cases.  "  It  rests  with  the 
judge,"  as  is  said  in  the  Wakefield  case  (2  O'M.  &  H.  103), 
"  not  misapplying  or  straining  the  law,  but  applying  the 
principles  of  law  to  changed  states  of  facts,  to  form  his 
opinion  as  to  whether  there  has  or  has  not  been  what 
constitutes  agency  in  these  election  matters."  We  have, 
however,  the  opinions  and  sayings  of  some  very  learned 
Judges  to  guide  us  in  arriving  at  a  just  decision,  and  first 
I  may  place  the  observations  approved  by  Keogh,  J.,  in 
the  Sligo  case  (1  O'M.  &  H.  301),  as  a  rule  of  general  appli- 
cation, namely,  "that  the  evidence  ought  to  be  strong, 
very  strong,  clear  and  conclusive  of  agency  before  a  judge 
allows  himself  to  attach  the  penalties  of  the  Corrupt  Prac- 
tices Prevention  Act  to  any  individual." 

The  language  of  Baron  Channel  1  in  the  Shrewsbury  case 
(2  O'M.  &  H.  36),  and  of  Mr.  Justice  Mellor  in  the  Bolton 
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case  (2  O'M.  &  H.  140),  is  also  instructive.  The  former  says, 
"  Canvassing  will  only  afford  premises  from  which  a  judge 
discharging  the  functions  of  a  jury  may  conclude  that 
agency  is  established ; "  and  again  he  says,  I  wish  it  to 
be  understood  how  far,  in  my  opinion,  from  mere  can- 
vassing those  acts  must  be  from  which  you  may  infer 
that  kind  of  agency  which  is  to  fix  the  candidate  with 
responsibility  for  the  act  of  a  person  acting  in  his  behalf." 
And  Mr.  Justice  Mellor  says,  "  The  fact  of  a  man  having 
a  canvass-book  is  only  a  step  in  the  evidence  that  he  is  a 
canvasser  aiothorized  hy  the  candidates  agents ;  if  you  want 
to  go  further  call  the  canvasser,  because  the  mere  fact 
of  a  man  having  a  canvass-book  and  canvassing,  cannot 
'  affect  the  principal  unless  I  knoio  hy  luliom  the  man  was  em- 
loloyecl.  There  is  nothing  more  difficult  or  more  delicate 
tlian  the  question  of  agency ;  but  if  there  be  evidence 
which  might  satisfy  a  judge,  and  if  he  be  conscientiously 
satisfied  that  the  man  vjcis  emidoyed  to  canvass,  then  it  must 
be  held  that  his  acts  bind  the  principal.  I  should  not, 
as  at  present  advised,  hold  that  the  acts  of  a  man  who 
"w^as  known  to  be  a  volunteer  canvasser,  without  any 
authority  from  the  candidate  ol^any~oF  his  agents,  bound 
the  principal." 

The  question,  as  it  seems  to  me,  may  be  said  to  be  one 
of  intent.  Did  the  candidate  depute  and  authorize  the 
person  to  -be  his  agent,  and  did  the  person  so  authorized 
accept  the  deputation  1  If  so,  to  what  extent ;  namely,  was 
it  for  the  performance  of  a  special  isolated  act,  or  for  a 
few  special  acts,  or  was  the  appointment  as  agent  gene- 
rally, but  with  powers  confined  to  a  limited  district,  con- 
stituting part  only  of  the  electoral  division,  or  was  the 
appointment  as  agent  general,  extending  over  all  parts  of 
the  electoral  division  ?  For  upon  the  nature  and  extent 
of  the  authority  conferred  and  accepted  must  depend  the 
nature  and  extent  of  the  liability  of  the  principal.  What 
the  nature  and  extent  of  the  agency  is,  may  be  established 
by  direct  positive  evidence,  or  may  be  inferred  from  the 
acts  and  conduct  of  the  parties ;  but  all  inference  is  ex- 


1875.] 


NORTH  GREY. 


367 


eluded  if  the  evidence  ignores  any  intention  upon  the 
part  of  the  parties  either  to  confer  or  accept  authority, 
and  at  the  same  time  shows  with  reasonable  certainty  that 
acts,  which  in  certain  events  might  be  sufficient  to  warrant 
the  drawing  an  inference  of  an  authorized  agency  having 
been  created,  are.  attributable  to  or  explicable  by  other 
influences  affecting  the  mind  and  conduct  of  the  party 
alleged  to  be  an  agent  in  the  performance  of  the  acts 
relied  upon  as  establishing  the  agency.  In  such  case  there 
is  no  agency,  and  the  party  assumed  to  be  a  principal 
cannot  be  affected  by  the  acts  of  the  other. 

Now,  in  the  case  of  Dr.  McGregor,  the  facts  may  be 
briefly  stated  to  be,  that  having  heretofore  been  a  mem- 
ber of  the  party  to  which  the  respondent  had  been  always 
opposed,  and  being  a  public  man  of  considerable  import- 
ance and  public  influence  in  the  township  of  Holland, 
recently  by  Act  of  Parliament  separated  from  the  North 
Eiding  of  Grey,  and  being  very  much  annoyed  and  indig- 
nant, upon  public  grounds  or  otherwise,  with  the  separa- 
tion of  his  township — of  which  he  had  been  just  recently 
elected  reeve — from  what  he  conceived  to  be  its  geogra- 
phical connections,  he  resolved  to  use  all  his  influence  to 
oppose  the  ministerial  candidate  for  this  Riding.  He 
publicly  announced  his  intention  of  so  doing,  as  I  gather 
from  the  evidence,  at  the  close  of  the  meeting  at  which 
the  nomination  took  place,  or  I  should  say  previously,  for 
some  of  his  former  friends  seem  upon  that  occasion  to 
have  called  him  a  turncoat,  which  led  to  some  warm  alter- 
cation. 

The  respondent  formed  a  committee  to  act  as  his  agents 
to  promote  his  election.  Dr.  McGregor  was  not  one,  nor 
does  he  appear  to  have  been  ever  asked  to  be  one.  It  is 
relied  upon,  that  upon  one  occasion  he  was  in  the  respond- 
ent's committee-room ;  but  the  evidence  shows  that  this 
was  for  the  purpose  of  consulting  his  local  knowledge  as 
to  the  most  suitable  places  at  which  to  call  public  meetings 
of  electors  in  his  neighborhood,  having  regard  to  the  then 
condition  of  the  roads — the  great  depth  of  snow  rendering 
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most  places  inaccessible.  He  also  was  referred  to  in  a 
printed  circular  as  a  person,  with  others,  capable  of  refut- 
ing and  proving  to  be  untrue  certain  charges  which  had 
been  made  by  the  opposing  candidate's  friends,  in  a  paper 
printed  and  circulated  by  them  against  the  respondent, 
and  he  may  perhaps  have  signed  the  paper  for  the  purpose 
of  testifying  his  willingness  and  his  ability  to  refute  the 
charges.  He  took  also  some  of  these  circulars  into  the 
neighborhood  where  he  resided.  An  honorable  man  may 
surely  express  his  willingness  to  refute,  if  in  his  power  to 
do  so,  false  charges  made  by  one  candidate  or  his  friends 
against  the  other,  without  being  held  to  be  the  agent  of 
the  latter. 

Upon  one  occasion  the  respondent,  when  passing  through 
Chatsworth,  where  the  Doctor  resides,  asked  him  to  come 
to  a  public  meeting  convened  at  Desborough.  True,  the 
Doctor  was  not  an  elector  in  the  Riding,  but  he  was  a 
public  character  in  the  adjoining  township,  and  had,  as 
the  respondent  no  doubt  knew,  expressed  his  determina- 
tion, as  a  public  character,  to  take  a  very  serious  part  in 
this  election.  The  respondent  does  not  appear  to  have 
asked  the  Doctor  to  come  to  the  meeting  to  speak  upon 
his  behalf.  He  thought  perhaps  that  it  was  very  likely 
he  would  speak  if  he  should  come,  and  that  if  he  .should 
speak,  the  subject  of  his  oration  would  be  the  condemna- 
tion of  the  ministerial  candidate,  and  the  running  sore 
which,  for  the  present  at  least,  had  alienated  him  from 
his  party.  The  respondent,  indeed,  very  probably  thought 
that  the  Doctor  could  not  and  would  not  stay  away,  and 
it  may  be  conceded  that  he  was  not  unwilling  to  derive 
whatever  benefit  should  result  to  him  as  the  natural  con- 
sequence of  this  alienation.  The  evidence  has  satisfied 
my  mind  that  the  respondent's  asking  the  Doctor  to  go 
to  the  meeting  had  very  little  influence  upon  him,  for 
the  Doctor  confesses,  I  think  beyond  all  doubt — at  least 
this  is  the  impression  he  conveyed  to  my  mind — that  he 
had  mounted  a  hobby  of  his  own  which  was  very  high 
mettled,  and  from  which  he  had  no  intention  to  dismount 
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until  he  should  either  fail  or  succeed  in  effecting  the  object 
for  the  time  being  nearest  to  his  heart,  namely,  damaging 
as  far  as  he  could  the  ministry  that  had  withdrawn  his 
township  from  the  Riding  by  the  defeat  of  the  candidate 
who  had  been  put  forward  in  their  interest ;  and  I  have  no 
doubt — at  least  such  is  the  impression  left  upon  my  mind 
— that  he  never  entertained  the  idea  of  merging  his  own 
independent  quarrel  on  behalf  of  the  township  of  which 
he  was  reeve,  and  which  he  regarded  as  a  matter  of  grave 
public  moment,  in  the  mere  agency  of  an  individual,  nor 
do  1  think  the  respondent  had  any  idea  that  he  had  en- 
listed the  Doctor  in  the  capacity  of  an  agent.  Such  an 
idea,  I  have  no  doubt,  never  entered  the  mind  of  either 
the  one  or  the  other. 

It  is  said  that  at  the  Chats  worth  meeting,  which  was 
held  in  the  limits  of  the  Doctor's  own  township  of  Hol- 
land, he,  in  the  presence  of  the  respondent,  stated  that  he 
was  acting  there  on  the  respondent's  behalf.  Now,  with 
respect  to  what  actually  took  place  there,  there  is  much 
discrepancy  of  opinion.  The  gentlemen  opposed  to  the 
Doctor  do  not  themselves  agree  as  to  what  did  take 
place,  one  thinking  the  Doctor's  remarks  were  confined 
to  the  particular  act  of  insisting  to  know  how  many  of 
the  opposing  candidate's  friends  intended  to  speak,  for 
they  seemed  to  be  numerous,  before  they  should  proceed 
further,  and  that  he  made  this  demand  on  behalf  of  the 
respondent ;  others  attributing  a  wider  signification  to  his 
words,  namely,  that  he  was  there  attending  the  meeting 
on  the  respondent's  behalf.  The  Doctor  himself  says,  that 
what  he  said  was,  that  the  meeting  was  being  held  in  his 
own  township  of  Holland,  of  which  he  was  reeve,  and  that 
therefore  he  had  a  right  to  interfere.  The  respondent 
says  that  he  was  in  and  out  of  the  room,  and  that  he  did 
not  hear  the  Doctor  make  use  of  any  such  expression  as 
that  he  was  interfering  upon  his,  the  respondent's,  behalf, 
or  that  he  was  there  upon  his  behalf.  All  admit  that 
there  was  great  noise  and  confusion  made  upon  the 
Doctor's  interference,  so  that  I  can  well  conceive  it  very 
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possible  that  no  one  can  very  accurately  tell  us  what  was 
in  fact  said ;  but  assuming  that  the  Doctoi  did  make  use 
of  the  lano'uao'e  attributed  to  him,  in  the  sense  strono-est 
against  the  respondent,  I  can  well  conceive  that  in  view 
of  the  position  in  which  the  respondent  found  himself 
outnumbered  by  the  friends  of  his  opponent,  he  may 
well  desire  to  avail  himself  of  the  powerful  aid  of  the 
Doctor  in  that  particular  emergency  to  secure  an  equality 
of  the  number  of  speakers  on  either  side  without  making 
the  Doctor  his  agent  generally,  so  as  to  be  afiected  by 
his  acts  out  of  doors  in  the  indulgence  of  a  habit  which 
is  so  strong  upon  him,  as  he  says,  of  treating  his  friends 
upon  all  occasions  when  he  meets  them  away  from  home, 
that  he  could  not  resist  doing  it,  though  at  the  peril  of 
the  penalties  attending  a  plain  violation  of  the  law. 
Upon  the  occasion  of  this  meeting  at  Chatsworth,  the 
witnesses  say  that  the  Doctor  claimed  to  be  of  more  im- 
portance than  the  respondent.  This  view  seems  pre- 
cisely to  accord  with  what  the  Doctor  himself  gives  us 
to  understand,  in  virtue  of  his  dignity  as  reeve  in  his 
own  township ;  and  I  confess  that  the  evidence  has  im- 
pressed my  mind  very  strongly,  as  I  should  think  it  pro- 
bably would  every  one  who  came  in  contact  with  the 
Doctor  during  the  contest,  that  whatever  he  did  was  done 
in  the  carrying  on  his  own  independent  battle,  waged 
with  the  ministerial  candidate  for  his  own  reasons  and 
with  his  own  objects.  I  mean,  of  course,  public  reasons 
and  objects  in  connection  with  the  particular  matter  which 
gave  him  offence,  and  not  in  any  sense  as  the  agent  of 
the  respondent,  a  position  which  I  am  satisfied  the  re- 
spondent never  conferred  upon  him,  nor  did  the  Doctor 
assume.  The  constitution  of  our  municipal  institutions 
is  such,  that  it  is  not  meet  that  public  men  should  be 
fettered  in  the  expression  of  their  political  sentiments,  or 
in  their  right  to  address  public  meetings  of  electors  during 
election  contests,  by  any  fear  that,  contrary  to  their  intent, 
their  public  sentiments  as  expressed  at  those  meetings 
should  be  attributed  to  mere  advocacy  as  the  agent  of  a 
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candidate  who  may  perhaps  hold  a  few,  and  only  a  few, 
opinions  in  common  with  them.  Nor  is  it  meet  that  can- 
didates should  be  exposed,  against  their  will,  to  the  peril 
of  having  persons  presumed  to  be  their  agents  whom  they 
have  not  made  and  never  intended  to  make  such,  merely 
because  from  their  own  public  standpoint  they  declare 
themselves  opposed  to  the  election  of  the  other  candi- 
date, and  advocate — it  may  be  perhaps  as  the  lesser  of  two 
evils — the  election  of  his  opponent.  Under  these  circum- 
stances I  cannot  hold  the  respondent  accountable  for  the 
corrupt  practices  of  the  Doctor,  who  himself  must  bear 
the  consequences  attendant  upon  his  own  violation  of  the 
law. 

There  remains  to  be  considered  the  last  ground  relied 
upon,  namely,  that  Mr.  Paterson  had  treated  Mr.  Scott, 
and  that  this  was  in  violation  of  the  66th  section  of  the 
Act  of  1868. 

The  facts  relating  to  this  charge  are,  that  the  respond- 
ent, between  3  and  4  o'clock  in  the  afternoon  of  the  polling 
day,  when  going  down  the  stairs  from  one  of  the  polling 
places  in  Owen  Sound,  in  company  with  Robert  Paterson, 
a  supporter  of  the  opposing  candidate  and  one  of  the 
petitioner's  sureties,  not  having  had,  as  respondent  says, 
any  refreshment  since  8  o'clock  in  the  morning,  and  not 
having  his  sleigh  at  hand  to  take  him  home,  expressed 
himself  to  his  friend  Mr.  Paterson  in  some  such  terms  as 
follows  :  "  Is  not  this  a  hard  law ;  I  have  had  nothing 
since  8  o'clock,  and  I  should  so  like  a  drink ;"  whereupon 
Mr.  Paterson  very  kindly,  according  to  the  respondent's 
version,  said  that  he  would  give  him  a  glass,  not  thinking 
this  mode  of  giving  refreshment  to  the  respondent  to  be 
illegal,  or,  according  to  Mr.  Paterson's  version,  the  respond- 
ent asked  Mr.  Paterson  to  treat  him,  which  Mr.  Paterson 
agreed  to  do,  both  believing  this  to  be  legal.  Accordingly 
they  went  over  together  to  Spiers'  hotel,  where  the  bar 
being  closed  against  the  public,  they  procured  Spiers  to 
get  them  each  a  glass  of  ale,  for  which  Mr.  Paterson  paid^ 

and  which  they  drank  in  the  hall  of  the  hotel. 
25 
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The  contention  now  is,  that  this  conduct  constitutes  a 
violation  of  the  66th  section,  not  only  by  Spiers,  the 
tavern-keeper  who  sold  the  ale,  but  also  Paterson,  who 
purchased  it  and  gave  a  glass  to  Scott,  and  by  Scott,  who 
drank  the  glass  so  given  to  him.  Paterson,  according  to 
this  contention,  is  liable  in  two  capacities :  1st,  as  the 
giver  of  a  glass  to  Scott ;  and  2nd,  in  drinking  one  him- 
self ;  and  lastly,  Scott,  as  it  is  contended,  is  further  liable, 
not  merely  as  having  drank  the  glass  which  Paterson 
gave  him,  but  also  for  having  asked  Paterson  to  give 
him  the  glass,  as  he  did  if  Paterson's  version  be  accepted ; 
and  both  of  them,  for  having  asked  Spiers  to  sell  the 
ale.  And  so  it  is  contended  that  for  this  act  the  election 
is  not  only  void,  but  that  Scott  is  disqualified  personally. 

The  argument  is,  that  it  is  a  violation  of  this  clause  of 
the  Act  for  any  person,  whether  tavern-keeper  or  shop- 
keeper, or  not,  during  polling  hours  to  sell  or  give  any 
spirituous  or  fermented  liquors  whatever,  whether  by 
retail  or  wholesale,  to  any  person,  whether  an  elector  or 
a  perfect  stranger,  and  whether  it  be  sold  for  consumption 
in  a  private  house  or  for  transportation  abroad  even  to  a 
foreign  country.  For  example,  if  any  person  within  the 
municipality  takes  a  friend  who  does  not  live  within  the 
municipality,  and  is  not  an  elector,  home  to  dinner  with 
him,  and  o-ives  him  at  his  dinner  a  glass  of  ale  or  wine 
within  the  polling  hours  ;  or  if  any  person,  within  the  same 
hours  and  within  the  municipality,  sells  to  any  person, 
though  not  an  elector  nor  living  within  the  municipality, 
a  hogsliead  of  brandy  to  be  transported  abroad,  and  ships 
it  in  the  ordinary  course,  the  statute,  it  is  contended,  is 
violated  both  in  the  giver  and  the  receiver  in  the  one  case, 
and  in  the  vendor  and  the  vendee  in  the  other.  Whether 
or  not  this  is  the  true  construction  of  the  Act,  I  do  not 
feel  myself  at  present  called  upon  to  express  an  opinion, 
and  therefore  reserve  my  opinion  until  some  such  case 
shall  arrive,  if  it  ever  shall.  At  present  I  am  called  upon 
to  go  further  than  either  of  the  above  cases,  and  to  declare 
that  to  be  a  violation  of  the  law  which,  beyond  all  ques- 
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tion,  is  not  within  its  letter,  but  which,  as  is  contended, 
is  within  its  spirit  and  intent. 

The  Act  of  1873,  which  makes  all  violations  of  the  66th 
section  which  are  committed  within  the  polling  hours 
to  be  corrupt  practices,  does  not  make  anything  to  be  a 
violation  of  that  section  which  was  not  so  before.  The 
question,  therefore,  must  be  considered  wholly  irrespec- 
tive of  the  Act  of  1873,  the  simple  question  being,  has 
there  been  a  violation  of  the  66th  section  of  the  Act  of 
1868;  and  if  so,  by  whom?  Assuming  for  the  sake  of 
argument  that  the  second  branch  of  this  66th  section  has 
no  connection  whatever  with  the  first,  and  is  to  be  read 
without  any  light  from  the  previous  part,  then  what  the 
section  says  is,  that  no  spirituous  or  fermented  liquors  or 
drinks  shall  he  sold  or  given  within  the  limits  of  such  muni- 
cipality during  polling  day  under  a  penalty  of  $100. 

The  question  then  resolves  itself  into  this  :  Is  the  re- 
ceiver or  drinker  of  the  liquor  liable  to  a  penalty  under 
this  section,  and  also  the  seller  to  another,  and  also  the 
giver,  if  there  be  a  person  who  buys  and  treats  another  ? 

The  contention  here  is,  that  for  every  glass  sold  by  the 
tavern-keeper  he  is  liable  to  a  separate  penalty,  and  for 
each  glass  so  sold  to  a  person  who  treats  others  the  treater 
is  liable  to  a  separate  penalty  as  giver,  and  for  each  same 
glass  the  drinker  is  liable  to  a  distinct  penalty.  In  this 
view,  assuming  twenty  persons  to  be  treated  by  a  person 
intervening  to  purchase  and  give,  the  penalties  recover- 
able under  the  Act  would  amount  to  $6,000. 

The  simple  answer  to  this  contention,  it  appears  to  me, 
in  so  far  as  the  respondent  is  concerned,  is  that  no  judge 
has  any  jurisdiction  to  extend  a  penal  statute  so  as  to 
create  a  penalty  which  the  statute  itself  has  not  in  express 
terms  created.  The  statute  in  its  terms  imposes  no  pen- 
alty upon  one  who  receives  and  drinks ;  it  is  said  that  it 
should  be  construed  as  doing  so,  because  that  morally  the 
receiver  is  as  culpable  as  the  seller  and  giver,  and  that  if 
there  were  no  one  to  receive  and  drink,  there  would  be 
no  one  to  sell  or  give.    Grant  this  to  the  fullest  extent 
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With  the  ethics  of  the  case  I  am  not  at  present  concerned. 
The  same  may  be  and  often  is  said  of  the  receiver  of 
stolen  goods,  yet  a  receiver  was  never  for  that  reason  liable 
to  be  indicted  for  the  larceny,  nor  could  he  have  been 
indicted  without  a  special  Act  constituting  the  act  of  re- 
ceiving a  distinct  offence.  Then  again,  it  is  said  th-at  the 
person  who  procures  an  act  to  be  done  by  another  is  him- 
self a  principal  and  so  liable.  That,  no  doubt,  is  a  rule  of 
law  and  a  very  good  one  in  its  place,  but  it  is  not  of  uni- 
versal application.  A  man  who  procures  another  to  sell 
his  farm  and  to  lend  him  the  money,  is  not  himself  the 
vendor,  nor  is  the  rule  of  universal  application  in  the  case 
of  crime.  A  man  who  procures  another  to  commit  bigamy 
is  not  himself  guilty  of  bigamy. 

These  and  like  suggestions  are  all  lost  in  the  consider- 
ation that  it  is  impossible  for  a  judge  to  pronounce  that 
to  be  criminal  or  penal  which,  without  an  Act  of  Parlia- 
ment, is  neither  the  one  nor  the  other,  unless  he  has  the 
authority  of  the  Legislature  unqualifiedly  conveyed  in 
express  terms  for  doing  so.  He  cannot  proceed  upon  a 
suggestion  of  constructive  guilt.  This  seems  to  afford  a 
complete  answer  to  the  point,  in  so  far  as  the  respondent 
is  concerned. 

In  so  far  as  Mr.  Paterson  as  a  giver  is  affected,  I  shall 
content  myself  at  present  with  saying  that  I  do  not  think 
the  statute  authorizes  two  penalties  in  the  case,  and 
therefore  for  this  act  of  treating  I  shall  not  report  him 
as  guilty  of  a  corrupt  practice  within  the  Act.  Whether 
or  not  the  Legislature  contemplated,  when  passing  the 
66th  section,  to  impose  a  penalty  upon  the  tavern-keeper 
for  such  a  single  act  as  is  proved  here,  may  perhaps 
be  open  to  doubt;  but  as  he  comes  within  the  express 
terms  of  the  section,  even  though  we  should  read  the 
second  branch  as  dependent  upon  and  connected  with  the 
first,  I  feel  compelled  to  report  him  as  guilty. 

The  result  is,  that  I  adjudge,  declare  and  determine, 
that  the  said  Thomas  Scott,  the  above  respondent,  was 
duly  elected  as  member  of  the  North  Riding  of  Grey,  and 
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that  the  petition  against  his  return  be  and  is  hereby  dis- 
missed with  costs,  to  be  paid  by  the  petitioner  to  the 
respondent;  and  I  shall  have  to  report  as  guilty  of  a 
violation  of  the  61st  section  of  the  Act  of  1868,  the  follow- 
ing persons,  viz. :  Dr.  Duncan  McGregor,  George  Wright, 
John  Hill  and  Edmund  Haynes.  Some  evidence  was  also 
Sfiven  ao^ainst  one  Hutton,  but  as  he  was  not  called  him- 
self,  and  his  first  name  did  not  appear  in  the  evidence,  I 
am  unable  to  report  him.  I  shall  have  also  to  report 
Thomas  Spiers  as  guilty  of  a  violation  of  the  66th  section 
of  the  same  Act. 

The  petitioner  appealed  from  the  decision  of  Mr.  Justice 
Gwynne  to  the  Court  of  Appeal. 

The  CoUET  (Hagarty,  C.  J.  C.  P.,  Strong,  Burton,  and 
Patterson,  J  J.  A.),  following  the  judgment  in  the  North 
WejUwortli  case  (ante  p.  343),  reversed  the  decision  of  Mr. 
Justice  Gwynne,  and  held  that  the  giving  of  the  treat  by 
Paterson,  and  its  acceptance  by  the  respondent  during 
polling  hours  on  polling  day,  was  a  corrupt  practice  com- 
mitted by  Paterson  with  the  knowledge  and  consent  of 
the  respondent,  and  that  the  election  was  avoided. 

The  costs  of  and  incidental  to  the  petition  and  appeal 
were  ordered  to  be  paid  by  the  respondent  to  the  peti- 
tioner. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  15). 
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Before  Chancellor  Spragge. 

London,  14th,  15th,  20th  and  28th  September,  1875. 

John  Cameron, Petitioner,  y.  John  M.cT)ovGKLL,Resr)ondent 

Evidence — Proof  of  letter — Bribery — Offers  made  in  jest — Meeting  of  electors 
—  Treating — Usucd  custom  of  treating  by  candidate. 

A  witness  stated  that  he  had  received  a  letter  from  a  voter,  asking  for 
the  fulfihnent  of  an  offer  as  to  his  vote,  but  the  letter  was  not  pro- 
duced. 

Held,  that  it  was  not  proved  that  the  letter  in  question  was  written  by 
the  voter  referred  to. 

On  a  charge  that  one  0.  bribed  a  voter  by  promising  to  procure  a  deed  of 
his  land  for  him  if  he  would  procure  votes  for  the  respondent,  the 
evidence  showed  that  though  the  voter  had  so  represented,  the  procur- 
ing of  the  deed  liad  nothing  to  do  with  the  election. 

One  S.,  an  alleged  agent  of  the  respondent,  made  offers  of  sheepskins  to 
two  voters  as  to  their  votes  at  the  election,  but  he  swore  the  offers 
were  made  in  jest ;  but  as  the  evidence  did  not  show  that  S.  was  an 
agent  of  the  respondent  at  the  time  of  the  alleged  offers,  no  effect  was 
given  to  the  charge. 

A  statement  that  an  offer  to  bribe  was  made  in  jest  should  be  received 
with  great  suspicion.  A  briber  may  make  an  offer  which  he  intends 
should  be  taken  seriously,  and  then,  if  not  accepted,  he  may  assert  it 
was  made  in  jest. 

After  the  nomination  of  candidates  on  the  nomination  day,  and  on 
another  occasion,  after  a  "meeting  assembled  for  the  purpose  of  pro- 
moting the  election,"  and  after  the  business  for  which  the  electors  had 
assembled  was  over,  the  electors  left  the  building  in  which  the  meeting 
was  lield  and  dispersed  to  various  taverns,  at  which  their  vehicles  had 
been  put  up,  and  then  before  leaving  for  home  treated  Qach  other  ; 
and  at  one  of  the  taverns  the  respondent  himself  partook  of  a  treat. 

Held,  1.  Not  furnishing  drink  or  other  entertainment  to  meetings  of 
electors  within  s.  Gl  of  the  Election  Law  of  1868. 

2.  That  the  meeting  of  electors  for  the  nomination  of  candidates,  is  a 
"  meeting  assembled  for  the  purpose  of  promoting  the  election." 

Treating  is  not  i)er  se  a  corrupt  act,  except  when  so  made  by  statute  ; 
but  the  intent  of  the  party  treating  may  make  it  so,  and  the  intent 
must  be  judged  by  all  the  circumstances  by  which  it  is  attended, 

Semble,  where  it  is  done  by  a  candidate  in  order  to  make  for  himself  a 
reputation  for  good  fellow^ship  and  hospitality,  and  thereby  to  influence 
electors  to  vote  for  him,  it  is  a  species  of  bribery,  which  would  avoid 
his  election  at  common  law. 

When  the  respondent  who,  in  the  course  of  his  business  as  a  drover,  had 
been  in  the  habit  of  treating^at  taverns,  treated  during  hisT canvass, 

u  but  to  a  less  extent  than  was  his  habit,  and  not  apparently  for  the 
purpose  of  ingratiating  himself  with  the  electors  ; 

Held,  under  the  circumstances,  that  such  treating  was  not  corrupt,  and 
his  election  was  not  avoided. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 
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Mr.  J.  K.  Kerr  for  petitioner. 

Mr.  B.  A.  Harrison,  Q.C.,  and  Mr.  Duncan  MacMillan  for 
respondent. 

A  witness,  William  Stevenson,  who  had  offered  one 
William  Robson  a  sheepskin  if  he  would  stay  at  home  on 
election  day — referred  to  in  the  judgment — during  his 
examination  said  that  Robson  afterwards  wrote  to  him 
asking  for  the  sheepskin,  but  the  letter  was  not  produced. 
For  the  defence  a  witness  was  called  to  prove  the  hand- 
writing of  the  letter  sent  to  Stevenson. 

Mr.  Kerr  objected.  The  letter  must  be  produced.  Evi- 
dence of  the  letter  having  been  sent  was  given  by  the 
petitioner,  but  no  evidence  of  handwriting. 

Spragge,  C. — I  hold  that  it  is  not  proved  by  the  peti- 
tioner that  the  letter  in  question  was  written  by  the 
person  in  whose  name  it  is  said  to  have  been  written. 

The  facts  upon  which  the  case  was  disposed  of  appear 
in  the  judgment. 

Spragge,  C. — I  will  consider  first  the  alleged  bribery 
of  Michael  Sullivan  by  Robert  O'Neil.  Sullivan  was  in 
possession  of  a  Canada  Company  lot,  and  there  was  a  diffi- 
culty in  regard  to  his  getting  a  deed  of  it  from  the  Com- 
pany. The  charge  is  that  O'Neil  held  out  to  him  that  if 
he  procured  electors  to  vote  for  the  respondent  he  would 
aid  him  in  procuring  for  him  the  deed  from  the  Canada 
Company,  and  it  is  represented  that  the  getting  out  of 
the  deed  was  intended  to  be  kept  hanging  over  the  head 
of  Sullivan  as  a  spur  to  his  exerting  himself  in  procuring 
votes  ;  and,  though  in  fact  obtained  before  the  election,  it 
was  only  very  shortly  before,  and  its  procurement  expe- 
dited in  consequence  of  the  commencement  of  an  action 
of  ejectment  by  the  Canada  Company. 

The  intention  to  postpone  the  procurement  of  the  deed 
till  after  the  election  is  not  denied,  but  it  is  alleged  that 
it  was  for  a  sufficient  reason,  viz.,  lest  its  being  procured 
pending  the  contest  might  be  laid  hold  of  by  the  opposing 
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candidate,  Mr,  Smith,  or  his  friends,  as  a  handle,  as  O'Neil 
in  his  evidence  expresses  it,  to  impute  a  corrupt  practice 
upon  Sullivan  by  O'Neil.  There  was  no  need,  it  is  said, 
to  bring  any  undue  influence  to  bear  upon  Sullivan,  or  to 
bribe  him  by  any  inducement  to  support  the  respondent, 
inasmuch  as  he  was  already,  and  had  been  previously, 
a  warm  supporter  of  the  party  to  which  the  respondent 
belonged,  and  would  in  any  event  have  supported  him. 
It  is  agreed  that  the  action  of  O'Neil  in  the  procure- 
ment of  the  deeds  was  accelerated  in  consequence  of  the 
issuing  of  process  in  ejectment.  Something  was  said  in 
evidence  of  a  petition  being  got  up  among  Sullivan's  neigh- 
bors, connecting  in  some  way  the  application  of  Sullivan 
for  a  deed  with  the  election,  and  that  the  neighbors  were 
led  to  believe  by  Sullivan  himself  that  his  interests  would 
be  promoted  in  the  matter  of  the  procurement  of  the  deed 
by  his  obtaining  votes  for  the  respondent.  That  is  in 
substance  the  case  made  by  the  petitioner,  but  in  my 
opinion  the  facts  proved  do  not  support  it.  Much  sym- 
pathy was  felt  for  Sullivan  (by  his  neighbors),  who  had 
lived  upon  and  improved  the  land,  a  deed  of  which  he 
was  seeking  to  obtain,  and  a  petition  was  talked  of  among 
them,  hut  it  was  a  petition  to  the  Canada  Company.  It 
was  not  suggested  by  O'Neil,  who  discouraged  the  idea, 
nor  does  it  seem  to  have  had  anything  to  do  with  the 
election.  I  say  this,  discarding  the  evidence  of  what 
Sullivan  is  reported  to  have  said  about  it,  and  about 
0 'Neil's  agency  in  obtaining  the  deed.  Sullivan  says  in 
his  evidence,  that  O'Neil  spoke  of  the  respondent  as  a 
good  liberal  man,  or  may  have  so  spoken  of  him.  This 
was  said  to  Sullivan,  who  had  not  known  him  before.  It 
is  contended  that  I  must  infer  that  this  was  said  (assum- 
ing it  to  have  heen  said  at  all)  in  order  to  lead  Sullivan 
to  believe  that  the  respondent  would  be  liberal  in  aiding 
him  in  money  or  otherwise — I  suppose  in  money — in  the 
procurement  of  his  deed.  It  is  true  that  O'Neil  may  have 
spoken  of  the  respondent  as  a  good  and  liberal  man,  and 
in  connection  with  the  obtaining  of  the  deed,  and  of 
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Sullivan  exerting  himself  on  his  behalf  in  the  election. 
But  this  is  not  proved.  Sullivan  does  not  seem  to  have 
supposed  that  his  support  of  the  respondent  had  anything 
to  do  with  the  getting  of  his  deed  from  the  Canada  Com- 
pany. He  says  he  asked  only  one  person  to  vote  for  him, 
and  O'Neil  says  very  distinctly  that  his  getting  out  the 
deed  from  the  Canada  Company  was  purely  a  business 
transaction,  of  a  kind  to  which  he  was  in  the  habit  of 
attending  ;  that  Sullivan  and  another — one  Fahey — em- 
ployed him  for  that  purpose,  and  for  himself,  that  he 
went  to  Toronto  on  behalf  of  both,  and  that  Sullivan 
paid  him  $12  for  his  expenses  and  trouble.  He  denies 
very  explicitly  that  Sullivan's  support  of  the  respondent 
had  anything  to  do,  so  far  as  he  was  concerned,  with  the 
matter,  and  I  think  the  proper  conclusion  from  the  evi- 
dence is  that  it  had  not. 

I  have  thought  it  well  to  discuss  this  question,  as  it  was 
a  prominent  matter  in  the  investigation  before  me,  but  I 
at  least  doubt  whether  O'Neil  was  an  agent  for  whose  acts 
the  respondent  was  responsible. 

Two  direct  corrupt  acts  are  charged  to  have  been  com- 
mitted by  William  Stevenson,  an  agent,  it  is  alleged,  of  the 
respondent,  consisting  in  the  offer  to  one  George  Shibley 
of  a  sheepskin  if  he  would  vote  for  the  respondent,  and 
in  the  offer  to  one  William  Robson  also  of  a  sheepskin  if 
he  would  stay  at  home  on  election  day.  Shibley  and  Rob- 
son  are  not  called  upon  this  charge,  but  William  Stevenson 
only.  The  defence  is  that  these  offers,  which  were  both 
made  on  the  same  day,  were  never  seriously  made,  and 
that  it  was  well  understood  by  both  Shibley  and  Robson 
that  they  were  made  in  mere  jest.  Stevenson,  in  his 
evidence,  says  that  Shibley  is  a  man  of  wealth  and  a 
magistrate,  and  as  I  understand  his  evidence,  the  offer 
came  from  him  that  he  would  vote  for  the  respondent  if 
Stevenson  would  give  him  a  sheepskin.  The  witness 
describes  Robson  as  a  storekeeper  living  in  Carlisle.  He 
swears  that  he  looked  upon  these  offers  as  in  jest,  and  felt 
sure  that  they  were  so  regarded  by  Shibley  and  Robson. 
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A  statement  that  an  offer  to  bribe  was  made  in  jest 
should  be  received  with  great  suspicion.  A  briber  may 
make  an  offer  which  he  intends  should  be  taken  seriously, 
and  then,  in  the  event  of  its  not  being  accepted,  shelter 
himself  afterwards  with  the  plea  that  it  was  only  in  jest ; 
but  looking  at  the  position  of  Shibley  and  Robson,  and 
the  nature  of  the  thing  offered  and  its  value — a  dollar  or 
less — it  is  probable  that  Stevenson  speaks  the  truth  when 
he  says  that  it  was  but  a  jest.  The  case,  however,  is 
divested  of  all  difficulty  by  the  circumstance  that  Steven- 
son was  not  at  the  time  an  agent  of  the  respondent.  The 
matter  occurred  in  the  autumn  before  the  snow  fell — the 
witness  thinks  in  October  ;  and  it  was  long  afterwards, 
and,  as  the  witness  thinks,  after  the  public  nomination, 
which  was  on  the  11th  of  January,  that  he  received  a 
communication  from  Gilchrist,  financial  agent  of  the  re- 
spondent, asking  him  to  canvass  a  school  section.  There 
was  nothing  shown  to  constitute  him  an  agent  before  that. 

Another  point  taken  by  the  petitioner  is  this,  that  there 
were  meetino-s  of  electors  within  the  meanino^  of  section 
61,  at  which  there  was  treating  within  the  meaning  of  that 
section,  and  that  the  same  being  with  the  actual  know- 
ledge and  consent  of  the  respondent,  he  thereby  loses  his 
seat,  and  is  disqualified.  Mr.  Kerr's  contention  upon  this 
point  is,  that  it  is  immaterial  whether  the  treating  was 
by  the  candidate  himself  or  by  an  agent,  or  by  a  stranger, 
and  that  the  motive  and  intent  are,  under  the  section  as 
amended,  immaterial ;  that  all  that  is  necessary  to  bring 
the  case  within  the  section  is,  that  the  treating  is  to 
a  meeting  of  electors,  such  as  is  described  in  this  sec- 
tion, and  that  it  is  with  the  actual  knowledge  or  consent 
— which  Mr.  Kerr  reads,  knowledge  and  consent — of  the 
candidate. 

I  incline  to  agree  with  this  interpretation  of  the  section, 
and  in  the  Dundas  case  {ante  p.  205)  I  acted  upon  a  like 
construction  then  put  upon  it  by  myself,  with  this  differ- 
ence, that  in  that  case  the  treating  was  by  an  agent  of  the 
candidate,  not  by  a  stranger.  But  I  thought  in  the  South 
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Essex  case  {ante  p.  235),  that  a  corrupt  practice  participated 
in  by  an  agent,  being  by  his  participation  a  party  thereto, 
would  avoid  the  election.  This  was  under  the  second  pro- 
vision of  section  66 ;  and  this  construction  has  now,  I 
understand,  been  approved  by  the  Court  of  Appeal.  But 
my  difficulty  in  this  case  is  upon  the  question  whether  the 
treatings  in  question  were  to  meetings  of  the  electors 
within  the  meaning  of  the  section.  I  take  the  meeting  on 
nomination  day  and  at  Elson's  as  examples.  I  take  the 
meeting  held  on  that  occasion  (the  nomination)  to  have 
been  a  meeting  within  the  section.  The  meeting  at  Elson's, 
while  of  a  different  character,  was  still,  in  my  opinion,  a 
meeting  of  electors,  assembled  for  the  purpose  of  promot- 
ing the  election ;  and  if  the  treating  had  been,  in  any 
proper  reasonable  sense,  a  treating  to  electors  so  assembled, 
I  should  hold  it  to  be  a  corrupt  act.  But  there  are  these 
material  circumstances  to  be  taken  into  account :  North 
Middlesex  is  a  rural  constituency  ;  the  electors  attending 
these  meetings  were  for  the  most  part  from  a  distance ; 
their  horses  and  conveyances  would  be  put  up  in  the 
stables  and  driving  sheds  of  the  taverns  of  the  place  ;  the 
meetings  were  in  January,  and  the  weather  is  described 
to  have  been  very  cold.  Then  there  is  the  custom  of  the 
country — not  to  be  commended,  but  still  to  be  taken  into 
account — to  take  drink  in  the  bar-rooms  of  taverns,  and 
to  do  so  in  the  shape  of  treating  some  or  all  of  those 
assembled  with  them  in  the  room,  "  the  crowd,"  as  it  is 
so  often  called.  Now,  what  was  done  upon  the  occasion 
in  question  was  in  substance  this  :  After  the  business  for 
which  the  electors  had  assembled  was  over,  they  left  the 
building  in  which  the  meeting  had  been  held,  and  went, 
some  to  one  tavern,  some  to  another  ;  generally,  as  I  infer, 
to  those  at  which  their  vehicles  were  put  up,  and  before 
leaving  for  home  took  drink  in  the  bar-rooms  in  the  usual 
mode — that  of  treating  one  another.  I  cannot  think  that 
doing  this  is  in  any  proper  or  reasonable  sense  giving 
drink  or  other  entertainment  to  a  meeting  of  electors 
assembled  for  the  purpose  of  promoting  an  election.  It 
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is  indeed  doubtful  whether  there  was  treating  on  any  o£ 
those  occasions  by  any  agent  of  the  respondent ;  and  it 
now  appears  that  there  was  not  any  treating  by  the  re- 
spondent himself,  but  the  respondent  himself  partook  of 
the  treat  on  one  at  least  of  these  occasions  in  the  bar  of 
a  tavern. 

I  am  not  in  the  least  disposed  to  sanction  any  evasion 
of  the  law,  or  to  insist  upon  too  rigid  a  construction  of 
the  provisions  of  the  section.  It  would  indeed  be  a  rare 
case,  if  a  possible  one,  that  treating  should  be  given  liter- 
ally to  a  meeting  of  electors.  It  was  not  so  in  the  Dundas 
case  {ante  p.  205),  in  which  I  applied  the  Act ;  but  what 
was  done  in  this  case  is  not  in  my  judgment  within  the 
spirit  and  meaning  of  the  Act.  To  apply  it  to  what  was 
done  in  this  case  would  be  in  my  opinion  straining  the 
provisions  of  the  sections  beyond  their  legitimate  meaning 
and  intent. 

Upon  another  branch  of  the  case  I  have  entertained 
considerable  doubt.  It  has  been  in  regard  to  treating  by 
the  respondent  at  various  taverns  in  the  course  of  his 
canvass,  which  occupied  about  three  weeks  before  the  poll- 
ing day.  The  respondent  is  a  farmer,  and  has  for  the  last 
sixteen  years  followed  the  business  of  a  drover.  He  says 
that  it  is  the  practice  of  drovers  to  go  to  taverns  as  the 
best  places  for  meeting  with  farmers  and  hearing  of  cattle, 
and  that  he  has  always  been  in  the  habit  of  treating  at 
taverns  in  the  course  of  his  business,  and  this  is  confirmed 
by  the  evidence  of  other  witnesses.  He  states  that  when 
he  became  a  candidate  he  canvassed  personally  through 
the  Riding,  and  went  to  the  taverns  as  good  places  to  meet 
with  the  electors ;  that  on  these  occasions  he  sometimes 
treated ;  sometimes  friends  who  were  with  him  treated ; 
and  the  treating  was  sometimes  by  others  who  were  not 
friends ;  and  the  treating  was  general  to  all  who  might 
happen  to  be  present.  As  to  its  extent,  he  says  it  was 
much  less  than  was  his  habit  in  the  course  of  his  business, 
not  more  he  says  than  one-fifth  as  much ;  he  denies  em- 
phatically that  he  treated  with  any  view  of  influencing 
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voters  ;  that  he  made  no  distinction  as  to  whom  he  treated  ; 
that  he  had  taken  legal  advice ;  that  he  meant  to  obey 
the  law,  and  thought  that  in  what  he  did  he  committed  no 
infraction  o£  the  law.  As  to  which  last,  I  will  merely 
observe  that  if  what  he  did  was  really  an  infraction  of 
the  law,  his  being  advised  and  his  entertaining  the  belief 
that  it  was  not  so,  would  be  no  excuse  in  the  eye  of  the 
law.  The  treating  upon  these  occasions  stands  upon  a 
different  footing  from  meat,  drink,  &c.,  furnished  to  a 
meeting  of  electors,  to  which  I  have  already  adverted. 

The  law  upon  this  branch  of  the  case  differs  from  the 
law  prevailing  in  England  in  this,  that  we  have  not  in 
this  Province  any  enactment  equivalent  to  section  four  of 
the  Corrupt  Practices  Prevention  Act.  The  Imperial  Act  of 
1854  makes  corrupt  treating  a  statutable  offence  ;  treat- 
ing therefore — not  to  a  meeting  of  electors — can  only  be 
reached  by  the  common  law,  and  must  be  of  such  a 
character  as  to  amount  to  bribery. 

It  is  not  contended  by  Mr.  Kerr  that  the  case  comes 
within  the  old  Treating  Act,  7  William  III.,  c.  4,  which 
forbids  treating  within  certain  times  specified,  "  in  order 
to  be  elected  or  for  being  elected."  I  do  not  know  whether 
it  has  been  decided  that  the  Act  is  in  force  in  Canada,  but 
it  appears,  as  interpreted  in  Hughes  v.  Marsliall  (2  C.  &  J. 
118),  to  be  in  affirmance  of  the  common  law,  inasmuch 
as  treating  "  in  order  to  be  elected  "  is  only  a  species  of 
bribery.  The  same  may  be  said,  I  think,  of  the  Act  of 
1854,  for  to  bring  a  case  within  that  Act,  the  tr eating- 
must  be  with  a  corrupt  intent,  i.e.,  to  influence  electors  to 
give  their  votes  to  the  person  treating  them. 

My  doubt  has  been  whether  the  treating  by  the  defend- 
ant in  the  course  of  his  canvass,  as  described  by  himself, 
and  to  which  I  have  referred,  does  not  come  within  the 
definition  of  corrupt  treating  given  by  Mr.  Justice  Black- 
burn in  the  W allingford  case  (1  O'M.  &  H.  59),  that  "  when- 
ever a  candidate  is,  either  by  himself  or  by  his  agents,  in 
any  way  accessory  to  providing  meat,  drink  or  entertain- 
ment for  the  purpose  of  being  elected,  with  an  intention 
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to  produce  an  effect  upon  the  election,  that  amounts  to 
corrupt  treating.  Wlienever  also  the  intention  is  by  such 
means  to  gain  popularity  and  thereby  to  affect  the  election  ; 
or  if  it  be  that  persons  are  afraid  that,  if  they  do  not  pro- 
vide entertainment  and  drink  to  secure  the  strono^  interest 
of  the  publicans,  and  of  the  persons  who  like  drink  when- 
ever they  can  get  it  for  nothing,  they  will  become  un- 
popular, and  they  therefore  provide  it  in  order  to  affect 
the  election ;  when  there  is  an  intention  in  the  mind 
either  of  the  candidate  or  his  agent  to  produce  that  effect, 
then  I  think  it  is  corrupt  treating." 

I  think  that  the  respondent,  in  doing  what  he  did,  was 
treading  upon  dangerous  ground ;  but  before  holding  that 
his  seat  is  thereby  avoided  and  himself  disqualified,  I 
must  be  satisfied  that  what  he  did  was  done  with  a  cor- 
rupt intent,  and  in  judging  of  this,  the  general  habit  of 
treating  in  the  country,  and  the  respondent's  own  practice, 
may  properly  be  considered.  In  the  Kingston  case  {post;  S.C., 
11  Can.  L.  J.  23),  the  Chief  Justice  of  Ontario  observed: 
"  The  general  practice  which  prevails  here  amongst  classes 
of  persons,  many  of  whom  are  voters,  of  drinking  in  a 
friendly  way  when  they  meet,  would  require  strong  evi- 
dence of  a  very  profuse  expenditure  of  money  in  drinking 
to  induce  a  Judge  to  say  that  it  was  corruptly  done,  so 
as  to  make  it  bribery,  or  come  within  the  meaning  of 
'  treating '  as  a  corrupt  practice  at  the  common  law." 

In  the  Glengarry  case  {ante  p.  8),  Hagarty,  C.  J.,  has 
referred  to  the  language  of  English  Judges  upon  the 
question  as  to  what,  in  their  judgment,  would  amount  to 
corrupt  treating.  I  find  the  case  reported  in  Mr.  Brough's 
very  useful  little  work,  "  A  Guide  to  the  Law  of  Elec- 
tions," at  page  21.  I  quote  from  the  passages  given  in 
the  judgment  of  the  Chief  Justice  :  "  In  the  BeiocLley  case 
(1  O'M.  &  H.  19),  Blackburn,  J.,  says  'corruptly'  means 
'  with  the  object  and  intention  of  doing  that  which  the 
Legislature  plainly  means  to  forbid.'  In  the  Hereford  case 
{Ihid.  p.  195)  the  same  Judge  says  that  corrupt  treating 
means  '  with  a  motive  or  intention  by  means  of  it  to  pro- 
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duce  an  effect  upon  the  election.'  In  the  Lichfield  case 
(p.  25)  Willes,  J.,  says  treating  is  forbidden  '  whenever  it 
is  resorted  to  for  the  purpose  of  pampering  people's  appe- 
tites, and  thereby  inducing  voters  either  to  vote  or  abstain 
from  voting,  otherwise  than  they  would  have  done  if  their 
palates  had  not  been  tickled  by  eating  and  drinking  sup- 
plied by  candidates.'  And  again,  that  the  treating  must 
be  done  '  in  order  to  influence  voters '  (p.  26).  And  so  in 
the  same  reports  in  the  Tamwortli  case  (p.  83)." 

The  Chief  Justice  also  cited  the  Coventry  case  {Ihid.^.  106), 
and  the  Wallingforcl  case  {Ihid.  p.  57),  in  which  it  was  said 
by  Blackburn,  J.,  that  "  the  intention  of  the  Legislature, 
in  construing  the  word  'corruptly,'  was  to  make  it  a  ques- 
tion of  intention;"  also  the  Bradford  case  (Ihid.  p.  37), 
where  Martin,  B.,  as  to  the  meaning  of  "  corruptly,"  says  : 
"  I  am  satisfied  it  means  a  thing  done  with  an  evil  mind 
and  intention,  and  unless  there  be  an  evil  mind  or  an  evil 
intention  accompanying  the  act,  it  is  not  '  corruptly ' 
d.one.  '  Corruptly '  means  an  act  done  by  a  man  knowing 
that  he  is  doing  what  is  wrong,  and  doing  it  with  an  evil 
object.  .  .  .  There  must  be  some  evil  motive  in  it, 
and  it  must  be  done  in  order  to  be  elected." 

Without  subscribing  to  every  word  contained  in  the 
passages  quoted,  they  contain,  no  doubt,  upon  the  whole 
a  sound  exposition  of  the  law. 

The  extent  of  the  treating  and  the  quantity  of  drink 
given  should  also  be  taken  into  account.  It  was  said  by 
Willes,  J.,  in  the  Lichfield  case :  "It  may  be  doubted 
whether  treating  in  the  sense  of  ingratiation  by  mere 
hospitality  was  struck  at  by  the  common  law  ;"  but  he 
goes  on  to  say  in  effect  that  it  is  now  forbidden  by  the 
Act  of  1854,  whenever  resorted  to  with  the  corrupt  intent 
of  influencing  voters. 

In  the  treating  in  question  there  was  the  reverse  of  pro- 
fusion ;  there  was  not  more  but  much  less  than  the  usual 
hospitality  practised  by  the  respondent,  so  that  there  is 
really  no  room  for  saying  that  the  respondent  was  actu- 
ated by  the  intention  of  ingratiating  himself  with  the 


386  PROVINCIAL  ELECTIONS.  [A.D. 

electors  by  profuse  hospitality.  I  will  upon  this  head 
quote  the  language  of  two  learned  Judges  not  quoted  in 
the  Glengarry  case.  In  the  Wallingford  case  (1  O'M.  &  H. 
59),  Mr.  Justice  Blackburn  considers  that  the  amount  of 
treating  is  an  element  of  consideration  upon  the  question 
of  intention,  and  observes,  "  When  we  are  considering  as 
a  matter  of  fact  the  evidence  to  see  whether  a  si^n  of  that 
intention  does  exist,  we  must,  as  a  matter  of  common 
sense,  see  on  Avhat  scale  and  to  what  extent  it  was  done." 
So  Mr.  Justice  Willes  in  the  Tamivorth  case  (lb.  83),  says 
that  it  is  "  obvious  that  the  Legislature  did  not  intend 
that  every  bit  of  bread  or  sup  of  drink  given  to  a  voter 
in  the  course  of  an  election  should  have  the  effect  of  de- 
feating that  election."  And  the  same  learned  Judge  in 
the  Wcsthitry  case  (lb.  50),  took  occasion  to  explain  what 
he  had  said  in  a  previous  case,  desiring  it  not  to  be  sup- 
posed "  that  treating  by  a  single  glass  of  beer  would  not 
be  treating,  if  it  were  really  given  to  induce  a  man  to 
vote  or  not  to  vote.  All  that  he  had  ever  said  was  that 
there  was  not  sufficient  to  bring  his  mind  to  the  conclu- 
sion that  the  intention  existed  to  influence  a  man's  vote 
by  so  small  a  quantity  of  liquor." 

It  seems  all  to  come  to  this,  treating  is  not  per  se  a  cor- 
rupt act ;  the  intent  of  the  act  must  be  judged  of  by  all 
the  circumstances  by  which  it  is  attended.  If  in  this  case 
the  evidence  led  me  to  the  conclusion  that  the  respondent 
did  what  he  did  in  order  to  make  for  himself  a  reputation 
for  good  fellowship  and  hospitality,  and  thereby  to  influ- 
ence electors  to  vote  for  him,  I  should  incline  to  think  it 
a  species  of  bribery  which  would  avoid  the  election  at 
common  law ;  but,  upon  a  careful  consideration  of  the 
evidence,  it  does  not  lead  me  to  that  conclusion.  There 
was  nothing  wrong,  in  the  eye  of  the  law,  in  the  respond- 
ent making  his  canvass  by  meeting  the  electors  at  taverns, 
and  he  does  not  seem  to  have  abused  the  occasions  of  so 
meeting  them  by  seeking  to  obtain  their  votes  by  pam- 
pering their  appetites  for  drink  or  by  other  undue  means. 
I  apprehend  that  I  must  be  able  to  see  with  reasonable 
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certainty  that  he  has  done  this  before  I  can  set  aside  the 
election. 

The  case  made  of  an  attempt  by  a  Dr.  Saurs  to  bribe 
one  Donald  McDonald  to  vote  for  the  respondent  by  the 
giving  of  a  glass  of  liquor,  fails  upon  the  evidence;  and 
the  case  for  avoiding  the  election  by  reason  of  Dr.  Saurs 
treating  and  partaking  of  liquor  during  the  hours  of  poll- 
ing, fails  by  the  absence  of  proof  that  he  was  an  agent  of 
the  respondent. 

I  have  not  found  it  necessary  to  discuss  the  question  of 
agency  in  this  case,  as,  in  my  view  of  it,  nothing  turns 
upon  it  except  in  the  case  of  Dr.  Saurs,  for  whose  acts  I 
do  not  find  the  respondent  responsible. 

There  is  not,  in  my  opinion,  anything  in  this  case  to 
take  it  out  of  the  general  rule  that  the  costs  follow  the 
result  of  the  suit. 

(9  Jour  ml  Legis.  Assem.,  1875-6,  p.  23.) 
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Before  Mr.  Justice  Gwynne. 

CoBOURG,  30th  to  33rd  September,  and  1st  October,  1875. 

Henry  S.  Casey,  Petitioner,  v.  James  Marshall  Ferris, 
Respondent 

Agency — Delegates  to  political  association  to  nominate  candidates  and- 
promote  their  return — Bribery — Fraudulent  device  to  influence  voters. 

By  the  constitution  of  the  Reform  Association  for  the  East  Riding  of 
Northumberland,  each  delegate  to  the  convention  was  actively  to 
promote  the  election  of  the  candidate  appointed  by  the  convention. 
The  respondent  had  himself  been  for  six  years  a  member  of  the  associa- 
tion, and  was  familiar  with  its  objects  and  constitution.  He  had  also 
as  a  delegate  acted  and  canvassed  for  other  candidates  in  the  promotion 
of  their  elections,  and  expected  the  like  assistance  from  the  present 
members  of  the  Association,  and  to  the  perfection  of  that  system  as 
an  electioneering  agency,  the  respondent  owed  his  election. 

Hekl,  that  the  delegates  to  the  association,  acting  as  such  in  promot- 
ing the  election  of  the  respondent,  were  his  agents,  for  whose  acts  he 
was  responsible  ;  and  that  an  act  of  bribery  committed  by  one  E..,  a 
delegate  to  such  association,  and  who  canvassed  and  otherwise  acted 
for  the  respondent,  avoided  the  election. 

26 
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Shortly  before  polling  day  the  respondent's  agents  issued  a  circular,  the 
substance  of  which  was  that  they  had  ascertained  upon  undoubted 
authority  that  W.,  an  independent  candidate,  despairing  of  election 
himself,  was  procuring  his  friends  to  vote  for  C,  the  opposition  candi- 
date.   W.  denied  the  truth  of  this  report. 

Held,  that  this  was  not  a  "fraudulent  device,"  within  the  meaning  of 
sec.  72  of  32  Vic,  cap.  21,  to  interfere  with  the  free  exercise  of  the 
franchise  of  voters. 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  . 

Mr.     Alton  McCarthi,  Q.C.,  for  petitioner. 
Mr.  J.  D.  Armour,  Q.C.,  for  respondent. 

There  were  three  candidates — Ferris,  Webb  and  Coch- 
rane. Mr.  Ferris  was  the  nominee  of  the  Reform  Associa- 
tion, and  was  the  successful  candidate.  A  night  or  two 
before  the  polling  some  letters  or  circulars  were  sent  to 
different  leading  men,  stating  that  Mr.  Webb,  an  independ- 
ent candidate,  had  despaired  of  success,  and  wanted  his 
friends  to  vote  for  Mr.  Cochrane,  the  Conservative  candi- 
date.   Mr.  Webb  denied  the  truth  of  this  report. 

The  main  points  disposed  of  at  the  trial  were  (1)  as  to 
the  agency  of  one  Richmond,  a  delegate  to  the  Reform 
Association,  and  an  act  of  bribery  said  to  have  been  com- 
mitted by  him  whereby  it  was  contended  the  respondent's 
election  would  be  avoided  ;  and  (2)  as  to  the  effect  of  the 
circular  as  to  Webb's  alleged  resignation,  spoken  of  above, 
which  it  was  .said  was  a  fraudulent  device  to  influence 
votei'S. 

GwYxxE,  J. — The  evidence  establishes,  beyond  all  doubt 
in  my  mind,  that  it  is  part  of  the  constitution  and  organ- 
ization of  the  Reform  Association  in  this  Riding  (whose 
candidate  the  respondent  was)  that  the  delegates  to  the  con- 
vention, consisting  of  ten  persons  from  each  township  and 
five  from  each  village  municipality,  should,  so  long  as  they 
might  remain  in  office — that  is,  until  displaced  by  other 
delegates — act  in  promoting  the  election  of  the  candidate 
adopted  by  the  convention,  in  all  respects  and  in  the  same 
manner  as  persons  appointed  agents  by  candidates  are  in 
the  habit  of  doing  for  that  purpose :  that  the  candidate 
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looked  for,  expected  and  demanded  such  their  assistance 
and  agency  to  carry  his  election,  and  that  in  consequence 
thereof,  and  because  of  the  perfection  of  the  organization 
as  a  canvassing  and  general  agency  to  conduct  the  election, 
the  candidate  chosen  by  the  convention  appointed  no 
agent  of  his  own,  but  used  those  provided  by  the  organka- 
tion.  The  evidence  also  establishes  that  the  respondent- 
was  for  six  years  himself  a  delegate — that  he  was  well- 
aware  of  the  nature  of  the  organization — that  as  a  delegate 
he  canvassed  and  acted  for  other  candidates  in  the  promo- 
tion of  their  election,  and  that  he  expected  and  demanded 
like  services  from  all  the  delegates,  to  be  rendered  to  him 
upon  his  candidature ;  and  that  to  the  perfection  of  that 
system  as  an  electioneering  agency  the  respondent  owes 
his  election. 

The  evidence  in  like  manner  establishes  that  Cyrus 
Richmond  was  a  delegate — that  he  was  a  supporter  of 
the  respondent  in  the  convention  and  voted  for  his  can- 
di(|ature — that,  although  perhaps  not  very  active  at  first, 
he  worked  for  the  respondent  to  promote  his  election  in 
canvassing  for  him,  arranging  for  the  bringing  up  of  voters, 
and  otherwise  as  is  customary  with  nominated  agents, 
and  that  the  respondent,  as  the  nominee  of  the  convention, 
expected  and  claimed  to  be  entitled  to  such  his  support 
and  assistance. 

Under  these  circumstances,  I  must  hold  that  Mr.  Rich- 
mond was  a  person  for  whose  acts  the  respondent  is  respon- 
sible. It  is  said  that  the  organization  is  such,  in  express 
terms,  that  the  candidate  shall  only  receive  the  assistance 
of  the  delegates  as  committee-men  on  his  behalf  in  all 
matters  that  are  legal.  That  is  precisely  the  authority 
given  to  all  election  agents.  No  man  appoints  another 
his  agent  to  do  an  illegal  act ;  he  appoints  him  only  to  do 
legal  acts  ;  but  if,  instead  of  confining  himself  to  such, 
he  does  illegal  acts  amounting  to  bribery  and  such  like, 
the  candidate  is  responsible. 

The  first  question  then  to  be  decided  is  :  whether  or  not 
Cyrus  Richmond  did  make  to  Arthur  Lyndon  the  offer  of 
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a  bribe,  which  it  is  charged  that  he  did  make.  [The 
learned  Judge,  after  discussing  at  length  the  evidence  on 
this  point,  decided  that  an  act  of  bribery  had  been  com- 
mitted by  Richmond,  and  on  that  ground  declared  the 
election  void.] 

As  to  the  other  point  raised,  namely,  the  issuing  of  the 
circular  on  the  Saturday  night  preceding  the  polling  day, 
there  is  no  doubt  in  my  mind  that  all  the  parties  to  the 
issuing  of  that  circular  were  persons  who,  equally  with 
Richmond,  who  was  himself  one  of  them,  must  for  the 
same  reason  be  regarded  as  the  respondent's  agents,  for 
whom  he  must  be  held  responsible.    I  am,  however,  of 
opinion  that,  even  assuming  the  matters  stated  in  the 
circular  to  be  false  to  the  knowledge  of  the  parties  issuing 
it,  it  does  not  come  within  the  72nd  sec.  of  the  Act  of 
1868,  which  enacts  that  "  everybody  who  shall  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his  be- 
half, by  any  fraudulent  device  or  contrivance  impede, 
prevent  or  otherwise  interfere  with  the  free  exercise  of  the 
franchise  of  any  voter,  shall  be  deemed  to  have  committed 
the  offence  of  undue  influence."    It  is,  in  my  judgment, 
distinguishable  from  the  GloucesUr  case  (2  O'M.  &  H.  60), 
which  is  the  only  case  reported  having  any  resemblance 
to  the  present.    There  the  act  complained  of  was  one 
which,  if  it  had  been  designed  with  the  intent  imputed, 
would  have  been  calculated  to  have  the  eflect  of  mislead- 
ing persons,  without  any  exercise  of  judgment,  to  place 
their  mark  on  the  ballot  paper  opposite  the  respondent's 
name  only,  and  so  have  been  calculated  to  make  persons, 
Ijy  a  trick  and  dece])tion,  vote  for  a  candidate  for  whom 
at  the  time  of  voting  they  did  not  intend  to  vote.  In 
the  case  before  me,  the  most  that  can  be  said  is  (assuming 
the  statement  in  the  circular  to  be  false  to  the  knowledge 
of  the  parties  issuing  it),  that  they  were  by  a  falsehood 
appealing  to  the  electors  to  exercise  their  judgment  in 
voting  for  the  friend  of  the  parties  issuing  the  circular. 

Now,  I  do  not  think  that  this  clause  of  the  statute  was 
intended  to  cover  cases  where  parties,  although  it  be  by 
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falsehood  and  slander,  appeal  to  the  electors  to  exercise 
their  judgment  how  to  vote.  Election  squibs,  it  is  to  be 
regretted,  are  accustomed  to  deal  freely  with  the  character 
of  opposing  candidates  ;  this,  although  a  practice  which 
is  immoral  in  the  extreme,  and  to  be  condemned  by  all 
honest  men,  has  not  as  yet,  in  my  judgment,  been  touched 
by  legislation. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  17.) 
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Before  Mr.  Justice  Gwynne. 

St.  Catharines,  Wth  to  22nd  May,  8th  to  12th  July,  and  17th 
September,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  15th  December,  1875,  22nd  January,  1876. 

John  Cha^rles  Rykert,  Petitioner,  v.  Sylvester  Neelon, 
Iiesponde7it. 

Treating  in  a  tavern  during  polling  hows — Penalties  on  tavei^n-keeper  and 
purchaser — Bribery  by  respondent  in  compensating  for  an  injury  to  a 
voter's  wife — Implied  knowledge  by  candidate  of  agent^s  acts  of  bribery 
— Appeal. 

One  L.,  an  alleged  agent  of  the  respondent,  went  into  the  tavern  of  one  D. 
during  polling  hours  on  polling  day,  and  purchased  spirituous  liquor, 
with  which  he  treated  himself  and  several  persons  there  present. 

Held,  per  Gwynne,  J. ,  that  the  penalties  provided  by  s.  66  of  the  Election 
Law  of  1868  apply  only  to  the  tavern-keeper,  who  as  such  is  able  to 
control  what  is  done  on  his  own  premises  in  violation  of  the  Act,  and 
that  the  treating  by  L.  was  not  a  corrupt  practice. 

Per  Draper,  C.  J.  A. — 1.  That  section  66  of  the  Election  Law  of  1868 
must  be  construed  distributively. 

2.  That  under  the  first  part  of  the  section  the  tavern-keeper  is  the  only 
person  who  can  incur  the  penalty,  for  not  keeping  his  tavern  closed 
during  the  prescribed  time. 

3.  That  under  the  second  part  of  the  section,  the  persons  who  incur  the 
penalty  are  (1)  the  tavern-keeper  who  sells  liquor  in  violation  of  the 
statute,  and  (2)  the  purchaser  who  gives  the  liquor  purchased  by  him 
to  persons  in  the  tavern. 

The  wife  of  one  S.,  a  voter,  had  been  injured  some  years  before  the  elec- 
tion by  the  horses  of  the  respondent,  and  in  1872  the  respondent  gave 
S.  compensation  for  the  injury  partly  by  cancelling  a  debt  and  partly 
in  cash,  for  which  S.  signed  a  receipt  "in  full  of  all  accounts  and 
claims  whatsoever."  The  respondent  canvassed  S.  during  the  election, 
saying,  "I  would  like  to  have  you  with  me  at  the  election,"  but  S. 
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declined,  expressing  dissatisfaction  with  the  compensation  made  for 
the  injury  to  his  wife,  to  which  the  respondent  replied  that  he  was 
able  to  do,  and  could  do,  what  was  right.  Afterwards  the  respondent 
sent  his  salesman  to  the  wife  of  S.,  who  told  her  that  the  respondent 
was  still  able  to  do  justice,  to  which  she  replied  she  would  write  a 
letter,  which  she  did,  and  in  which  she  referred  to  her  husband's  vote. 
After  the  election  the  respondent  gave  S.  $30  partly  by  cancelling  a 
debt  and  partly  in  cash.  The  respondent  denied  that  he  gave  S.  to 
understand  that  he  would  give  him  anything  to  induce  him  to  vote  for 
him  at  the  election. 
Held  by  the  Court  of  Appeal  (affirming  Gioynne,  J.),  That  the  evidence 
showed  that  an  indirect  offer  of  money  or  other  valuable  consideration 
was  made  by  the  respondent  to  S.,  to  induce  him  to  vote  for  the  re- 
spondent. 

At  a  late  hour  on  the  day  preceding  the  election  some  agents  of  the  re- 
spondent determined  to  resort  to  bribery,  and  they  carried  out  such 
determination  at  an  early  hour  on  the  morning  of  the  polling  day. 
There  was  no  evidence  of  the  respondent's  knowledge  of,  or  consent 
to,  this  act  of  his  agents. 

Held  (reversing  Giripjue^  J.),  That  the  shortness  of  the  interval  between 
the  resolve  and  the  execution  of  the  bribery,  M  hich  was  carried  out  at  a 
place  several  miles  away  from  where  the  respondent  lived,  rendered  im- 
probable the  fact  of  the  respondent's  actual  knowledge  of  such  bribery. 

Per  Girjinne,  J. — That  if  an  act,  made  a  corrupt  practice  by  statute,  is 
done  by  an  agent  of  a  candidate,  but  not  in  pursuit  of  the  object  of 
the  agency  or  the  interest  of  the  candidate,  or  in  any  way  in  relation 
to  the  election,  but  solely  for  the  purpose,  interest,  or  gratification  of 
the  agent,  such  act,  not  being  done  by  such  agent  qua  agent,  is  not 
within  the  penalties  of  s.  3  of  36  Vic,  c.  2. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  the  seat  for  the  petitioner,  the  un- 
successful candidate. 

Mr.  J.  A.  Miller  and  the  Petitioner  in  person  for  peti- 
tioner. 

Mr.  J.  G.  Curric  and  Mr.  Bethune  for  respondent. 

The  facts  on  which  the  election  Avas  avoided  are  set 
out  in  the  judgments  in  appeal.  Evidence  was  also  given 
that  one  Patrick  Larkin,  an  alleged  agent  of  the  respond- 
ent, went  into  the  tavern  of  one  Doyle  at  Niagara  during 
polling  hours  on  the  polling  day,  and  treated  several  persons 
there  present.  Counsel  for  the  petitioner  contended  that 
this  treating  during  polling  hours  was  a  violation  of  s.  66 
of  the  Election  Law  of  1868,  and  a  corrupt  practice.  The 
learned  Judge  held  it  was  not  a  corrupt  practice,  and  his 
judgment  on  that  point,  not  being  appealed  by  the  peti- 
tioner, is  given  as  follows : 
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GwYNNE,  J.  [After  stating  the  facts  and  quoting  the 
66th  section  of  the  Election  Law  of  1868,  proceeded :] 

I  confess  it  does  appear  to  me  to  be  inconceivable  that 
the  Legislature  could  have  contemplated  the  possibility 
of  the  section  in  question  being  open  to  the  construction 
that  whenever  any  person,  whether  a  resident  in  the 
municipality  wherein  the  election  is  going  on  or  not,  and 
whether  an  "elector  therein  or  not,  sells  or  gives  any 
quantity  of  spirituous  liquors,  whether  by  wholesale  or 
otherwise,  to  any  person,  whether  an  elector  in  the  muni- 
cipality or  not,  and  although  the  transaction,  beyond  all 
question,  had  no  relation  to,  and  has  no  effect  upon,  the 
election,  the  section  is  violated  and  the  penalty  incurred. 
If  then  it  be,  as  it  appears  to  me  to  be,  impossible  that 
the  section  should  be  construed  literally,  we  must,  in  order 
to  construe  it  in  the  sense  intended  by  the  Legislature, 
endeavor  to  ascertain  with  what  object,  and  in  order  to 
guard  against  what  evil  this  section  was  enacted.  And  I 
confess  that  the  difficulties  suggested  against  construing 
the  section  as  containing  two  separate  and  independent 
offences,  appear  to  me  to  be  so  great  as  to  involve  the 
necessity  of  excluding  such  a  construction,  and  of  reading 
the  section  as  defining  one  offence  to  the  committal  of 
which  the  prescribed  penalty  is  attached. 

The  prime  object  of  the  Act,  there  can  be  no  doubt,  was 
to  secure  freedom  and  purity  in  elections.  The  particular 
section  in  question  is  placed  under  the  heading,  "  keeping 
the  peace  and  good  order  at  elections."  The  giving  spirit- 
uous liquor  directly,  for  the  express  purpose  of  obtaining 
a  vote,  or  after  a  vote  was  given,  in  pursuance  of  a  pro- 
mise made  in  order  to  obtain  the  vote,  is  sufficiently 
guarded  against,  independently  of  this  section,  as  an  act 
of  bribery.  The  indirect  influence  which  might  be  exer- 
cised by  the  providing  any  species  of  entertainment  or 
drink,  whether  previous  to  or  during  the  election,  to  any 
meeting  of  electors  assembled  for  the  purpose  of  promot- 
ing the  election  at  any  place  except  the  entertainer's  own 
private  residence,  where  such  entertainment  is  permitted, 


394  PROVINCIAL  ELECTIONS.  [A.D. 

and  the  paying,  or  promising  or  engaging  to  pay,  for  any 
such  drink  or  entertainment,  was  provided  against  by  the 
prohibition  contained  in  the  61st  section. 

Still  it  remained  possible,  if  spirituous  liquors  could  be 
obtained  at  the  hotels,  taverns,  and  shops  where  they  are 
ordinarily  sold,  that  much  drinking  might  be  indulged  in, 
which  the  parties  partaking  of  should  themselves  pay  for, 
and  which  might  injuriously  affect  the  freedom  and  purity 
of  the  election,  and  from  which  bloodshedding  riots  and 
other  breaches  of  the  peace  might  ensue.  Therefore,  for 
greater  caution,  and  with  a  view  to  securing  that  the 
election  should  be  uninfluenced  by  any  cause  arising  from 
the  use  of  spirituous  liquors  at  any  of  those  places  during 
polling  day,  this  section  was  passed  with  the  intent  that 
"  every  hotel,  tavern  and  shop,  in  which  spirituous  or  fer- 
mented liquors  are  ordinarily  sold,  shall  be  so  closed  during 
the  day  appointed  for  polling  in  the  wards  or  municipali- 
ties, that  no  spirituous  or  fermented  liquors  shall  be  sold 
or  given  to  any  person  within  the  limits  of  such  muni- 
cipality under  a  penalty  of  SI 00  in  every  such  case." 
That  is  to  say,  in  every  case  in  which  any  such  hotel, 
tavern,  or  shop-keeper  shall,  in  violation  of  this  section, 
sell  or  give  such  spirituous  liquors  or  drinks,  or  permit 
such  to  be  sold  or  given  upon  his  premises. 

But  assuming  this  to  be  the  true  construction,  still  the 
treating,  which  is  assailed  as  in  violation  of  the  66th  sec- 
tion of  the  Act  of  1868,  occurred  at  a  hotel.  Doyle,  the 
hotel-keeper,  within  the  polling  hours  sold  the  drinks, 
of  which  McClelland,  Lavelle,  and  Todd  partook.  Doyle  is 
undoubtedly  guilty  of  a  violation  of  the  section,  and  upon 
prosecution  liable  to  its  penalty.  It  may  be  also  admitted 
that  the  act  of  selling  by  Doyle,  as  in  violation  of  the  sec- 
tion, is,  under  the  provisions  of  the  1st  section  of  36  Vic, 
cap.  2,  a  statutory  corrupt  act  committed  by  Doyle,  al- 
though the  act  was  never  contemplated  by  any  one  to 
have,  and  although  it  had  not  in  fact,  any  effect  whatever 
upon  the  election,  and  that  moreover  by  this  act  of  sale, 
Doyle,  upon  his  being  proceeded  against  and  found  guilty 
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under  the  provisions  of  the  49th  section  of  the  Act  of 
1871,  will  be  rendered  incapable  for  a  period  of  eight 
years  of  being  elected  to  and  of  sitting  in  the  Legislative 
Assembly,  and  of  being  registered  as  a  voter,  and  of  voting 
at  any  election,  and  of  holding  any  office  at  the  nomination 
of  the  Crown,  or  of  the  Lieutenant-Governor,  in  Ontario,  or 
any  municipal  office.  Still  two  questions  remain  :  Firstly, 
is  Larkin  also  guilty  of  a  violation  of  the  same  66th  sec- 
tion within  the  meaning  of  that  section  ?  And  secondly, 
assuming  him  to  be,  and  that  he  was  an  agent  of  the 
respondent,  is  the  latter's  election  thereby  avoided  ?  The 
answer  to  the  first  of  these  questions  depends  upon  the 
construction  to  be  put  upon  the  66th  section  referred  to, 
and  to  the  latter  upon  the  construction  to  be  put  upon  the 
3rd  section  of  the  Act  of  1873.  The  66th  section  undoubt- 
edly says  that  no  spirituous  or  fermented  liquors  or  drinks 
shall  be  sold  or  given. 

Now  in  the  case  in  question,  certainly  in  one  sense,  Lar- 
kin, as  the  person  treating  McClelland,  Lavelle,  and  Todd, 
may  be  said  to  be  the  giver  to  them  of  the  drinks  which 
Doyle  sold  and  for  which  Larkin  paid,  but  it  is  contended 
that  the  section  is  pointed  against  the  hotel,  tavern,  or 
shop-keeper,  and  that  it  is  upon  him  that  the  penalty  is 
imposed,  and  that  where  a  tavern-keeper  sells  a  glass  of 
liquor  to  A.  for  the  purpose  of  treating  B.,  who  thereupon 
drinks  it  while  A.  pays  for  it,  there  is  but  one  act  done 
in  violation  of  the  statute,  but  one  offence  committed, 
which  is  committed  by  the  tavern-keeper,  and  that  two 
penalties  cannot  be  recovered,  the  one  against  the  seller 
and  the  other  against  the  treater,  for  one  and  the  same 
glass  of  liquor  sold.  The  glass  of  spirits,  for  example, 
which  Lavelle  drank,  was  sold  only  for  the  purpose  of 
being  drunk  by  him,  although  Larkin  paid  for  it.  For 
the  sale  of  that  glass  Doyle  is  guilty  of  a  violation  of  the 
section,  and  for  that  glass,  for  the  sale  of  which  Doyle  is 
responsible  and  liable  to  be  disfranchised  for  eight  years, 
it  is  contended  that  Larkin  cannot  also  be  made  respon- 
sible and  be  subjected  to  the  like  penal  consequences  as 
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given  within  the  meaning  o£  the  Act,  merely  because  he 
pays  the  price  instead  of  Lavelle.  So  if  a  shopkeeper 
licensed  to  sell  liquors  sells  a  dozen  of  wine  to  A.,  who 
buys  it  for  the  purpose  of  being  sent,  and  orders  the  vendor 
to  send  it,  to  B.,  a  poor  friend  of  A.'s  unable  to  pay  for  it 
himself,  although  this  being  done  within  polling  hours  may 
make  the  shopkeeper  liable  for  selling  in  violation  of  the 
statute,  it  is  contended  that  A.,  who  bought  it  only  that 
it  might  be  sent  to  B.,  to  whom  the  shopkeeper  did  send 
it,  is  not  also  liable  to  another  penalty  as  giver.  This  is 
a  point  which  would  more  satisfactorily  be  raised  upon  a 
prosecution  for  the  penalty  under  the  statute.  I  confess 
there  seems  to  be  o^reat  force  in  the  aro-ument.  If  the  true 
view  be,  as  it  seems  to  me  to  be,  that  the  act  was  intended 
alone  to  point  against  hotel,  tavern,  and  shop-keepers^ 
upon  whose  premises  spirituous  liquors  and  drinks  are 
ordinarily  sold,  and  who  have  it  in  their  power  to  control 
what  is  done  there,  then  the  words  "  sold  or  given  "  must 
be  limited  to  the  hotel,  tavern,  or  shop-keeper,  and  must 
mean  sold  or  given  by  him  ;  the  word  "given"  being  added 
to  prevent  the  possibility  of  the  party  proceeded  against 
for  the  penalty  evading  the  statute  by  setting  up  as  a 
defence  that  he  did  not  sell,  l^ut  himself  gave  the  drinks. 

That  this  is  the  true  construction  seems  to  me  to  be 
apparent,  when  we  trace  the  source  from  which  the  66th 
section  is  derived.  It  and  the  preceding  sections,  num- 
bering from  57,  are  taken  from  sections  72  to  81  inclusive, 
which  are  grouped  under  precisely  the  same  heading  as 
clauses  relating  to  the  "  keeping  of  the  peace  and  good 
order  at  elections,"  in  the  Con.  Stats,  of  Canada,  22  Vic.^ 
cap.  6  ;  the  81st  sec.  of  which  Act,  corresponding  with  the 
66th  section  of  the  Act  of  1868,  enacted  that  "  every  hotel, 
tavern  and  shop  in  which  spirituous  or  fermented  liquors 
or  drinks  are  ordinarily  sold  shall  be  closed  during  the 
two  days  appointed  for  polling  in  the  wards  or  munici- 
palities in  which  the  polls  are  held,  in  the  same  manner 
as  it  should  be  on  Sunday  during  divine  service  ;  and  no 
spirituous  or  fermented  liquors  or  drinks  shall  be  sold  or 
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given  during  the  said  period  under  a  penalty  o£  $100 
against  the  keeper  thereof  if  he  neglects  to  close  it,  and 
under  a  like  penalty  if  he  sells  or  gives  any  spirituous  or 
fermented  liquors  or  drinks  as  aforesaid." 

What  was  meant  by  the  words  in  this  section,  "  in  the 
same  manner  as  it  should  be  on  Sunday  during  divine 
service,"  is  not  very  clear,  for  there  was  no  law  that  I  can 
find  then  in  force  in  Canada  prescribing  the  duty  of  hotel 
and  tavern-keeper^  to  keep  their  houses  closed  in  any  par- 
ticular manner  during  divine  service  on  Sunday.  [The 
learned  Judge  referred  to  various  statutes  on  this  subject, 
viz.,  Con.  Stats.  L.  C,  c.  6,  s.  27 ;  lUcl  c.  22,  s.  5  ;  Con. 
Stats.  U.  C,  c.  54,  s.  264 ;  Imp.  Stats.  3  George  IV.,  c. 
77;  9  George  IV.,  c.  61;  11  and  12  Victoria,  c.  49;  and 
proceeded :]  But  none  of  those  statutes  which  have  re- 
ference to  the  period  of  "  divine  service  on  Sunday  "  had 
ever  any  force  in  Upper  Canada,  and  it  was  drinking 
spirituous  liquors  at  the  places  which  constituted  the 
offence,  during  the  hours  of  divine  service  on  Sunday. 
It  is  difficult,  therefore,  to  understand  what  the  Legisla- 
ture of  Canada  meant  by  the  81st  sec.  of  22nd  Vic,  cap 
6,  which  in  plain  terms  enacted  two  penalties  against  the 
innkeeper — the  one  for  neglecting  to  "  close  his  hotel  or 
tavern  in  the  same  manner  as  it  should  be  on  Sunday 
during  the  hours  of  divine  service,"  and  the  other  "  if  he 
should  sell  or  give  any  spirituous  or  fermented  liquors  as 
aforesaid." 

How  the  offence  of  neglecting  to  keep  the  hotel  or 
tavern  "closed  in  the  same  manner  as  it  should  be  on 
Sunday  during  the  hours  of  divine  service,"  could  be  com- 
mitted in  the  absence  of  the  sale  or  gift  of  any  spirituous 
or  fermented  liquors  or  drinks,  and  in  the  absence  of  all 
drinking  suffered  or  permitted  at  the  hotel  or  tavern,  I  fail 
to  be  able  to  see,  and  it  seems  to  me  that  it  was  most  pro- 
bably this  difficulty  which  induced  the  draughtsman  of 
the  Election  Law  of  1868  to  strike  out  these  ineffectual 
words,  and  so  to  amend  the  section  as  to  do  away  with 
the  double  penalties,  and  to  enact  a  single  offence  with  a 
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single  penalty,  which  in  my  opinion  is  what  is  done  by 
the  66th  section,  which  offence  consists  in  the  selling  or 
giving  spirituous  or  fermented  liquors  or  drinks  at  any 
hotel,  tavern,  or  shop  in  which  spirituous  or  fermented 
liquors  or  drinks  are  ordinarily  sold.  The  word  drinks, 
used  in  the  Act  of  1868,  and  in  22  Vic,  cap.  6,  seems  to 
me  very  plainly  to  indicate  that  what  the  Legislature 
desired  to  guard  against  was  that  general  habit  of  "  drink- 
ing spirituous  liquors  "  so  common  at  elections,  and  which 
was  so  well  calculated  to  tend  to  breaches  of  the  peace 
and  violation  of  good  order  at  elections,  which  it  was  the 
object  of  that  section  of  the  Act,  from  which  this  66th 
section  was  taken,  to  maintain.  But  it  is  further  to  be 
observed  that  in  all  the  above  statutes  in  which  I  find 
any  reference  to  the  words  "  during  the  hours  of  divine 
service,"  and  especially  in  the  22nd  Vic,  cap.  6,  it  was 
the  proprietor  of  the  hotel.,  tavern,  or  shop  where  the 
spirituous  or  fermented  liquors  or  drinks  are  ordinarily 
sold,  and  who  as  such  is  able  to  control  what  is  done  on 
his  own  premises,  that  is  made  guilty  of  the  offence,  and 
upon  whom  the  penalty  for  any  violation  of  the  statutes 
is  imposed. 

In  my  judgment,  the  66th  section  of  the  Act  of  1868 
was  not  intended  to  have,  and  has  not,  any  different  effect 
in  this  respect,  and  such  person  is,  in  my  opinion,  the  only 
person  who  can  be  pronounced  to  be  guilty  of  a  violation 
of  the  statute,  and  liable  to  the  penalties  which  it  im- 
poses, and  consequently  he  is  the  only  person  who,  in  the 
terms  of  section  1  of  the  Act  of  1873,  can  be  said  to  be 
guilty  of  the  corrupt  practice  which  that  statute  declares 
a  violation  of  the  66th  section  of  the  Act  of  1868,  within 
polling  hours,  to  be. 

It  was  the  retailing  of  drink,  and  drinking  in  such  a 
manner  as  was  calculated  to  affect  the  purity  and  freedom 
of  election,  which  was  the  evil  intended  to  be  guarded 
against ;  and  the  Legislature,  in  my  opinion,  have  deemed 
that  object  sufficiently  attained  by  making  the  proprietor 
of  the  hotel,  tavern,  or  shop  where  the  spirituous  liquors 
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are  ordinarily  sold,  answerable  for  what  he  permits  to  be 
done  in  violation  of  the  Act. 

But  assuming  in  the  cases  put  of  the  treat  at  the  hotel, 
and  the  purchase  of  the  dozen  of  wine  at  a  shop,  that  not 
only  the  seller  is  liable,  but  also  the  person  who  pays  the 
price,  and  assuming  the  latter  to  be  an  agent  for  pro- 
moting the  election  of  a  candidate,  will  the  candidate,  if 
elected,  forfeit  his  seat  by  reason  of  such  act  within  the 
meaning  of  the  3rd  section  of  the  Act  of  1873,  the  first 
sub-section  of  which  enacts  that  "  when  it  is  found  upon 
the  report  of  a  Judge  upon  an  election  petition,  that  any 
corrupt  practice  has  been  committed  by  any  candidate  at 
an  election,  or  by  his  agent,  whether  with  or  without  the 
actual  knowledge  and  consent  of  such  candidate,  his  elec- 
tion, if  he  has  been  elected,  shall  be  void."    If  a  person 
who  is  a  candidate  choose  to  appoint  as  his  agent  a  hotel 
or  tavern-keeper  who  has  an  independent  interest  of  his 
own  in  violating  the  statute,  and  whose  violation  of  it 
may,  as  it  certainly  might,  lead  to  violence  endangering 
the  freedom  of  the  election,  it  would  be  plainly  proper 
that  a  candidate  who  appoints  such  a  person  as  his  agent 
should  have  his  election  avoided,  if  his  agent  should  so 
conduct  himself  in  plain  contravention  of  the  statute,  and 
we  should  not  stop  to  inquire  whether  the  violation  of 
the  statute  did  or  did  not  in  fact  affect  the  election.  It 
is  sufficient  that  it  was  well  calculated  to  do  so.    And  it 
was  because  it  was  well  calculated  to  do  so  that  the  section 
prohibiting  such  practices,  and  that  pronouncing  them  to 
be  corrupt,  were  passed.  But  it  seems  to  be  quite  another 
thing  where  an  agent,  not  himself  a  tavern-keeper,  and 
being  in  need  of  refreshment,  goes  to  a  tavern,  and  for 
that  purpose  buys  there  a  glass  of  beer,  wine,  or  other 
liquor  for  himself,  and  at  the  same  time  treats  a  friend  or 
two  to  a  glass  as  he  would  on  any  other  occasion,  such 
treat  having  no  reference  whatever  to  the  election,  and, 
it  may  be,  being  given  to  a  person  not  an  elector — in  such 
case,  although  the  tavern-keeper  who  sells  the  liquor 
would  undoubtedly  be  guilty  of  a  violation  of  the  66th 


400 


PROVINCIAL  ELECTIONS. 


[a.d. 


section  of  the  Act  of  1868,  and  so  of  the  statutory  cor- 
rupt practice  declared  by  the  Act  of  1873,  and  even 
though  the  agent  may  also  be  in  like  manner  guilty,  shall 
the  innocent  principal  in  such  case  have  his  election 
avoided  by  such  treat  ? 

The  Legislature,  no  doubt,  may  arbitrarily  enact  that 
any  act,  even  one  in  which  the  candidate  is  in  no  way 
concerned,  and  which  is  not  done  in  his  actual  or  supposed 
interest  or  in  pursuit  of  the  object  of  the  election,  may 
notwithstanding  avoid  the  election,  but  in  the  absence 
of  the  most  express  words  conveying  such  an  intent,  we 
should  avoid  a  construction  having  such  effect. 

What  the  Legislature  has  said  upon  the  subject  is  con- 
tained now  in  the  3rd  section  of  the  Act  of  1873,  which 
contains  two  sub-sections  that  must  be  read  together,  and 
so  as  to  be  consistent  with  each  other.  The  object  and 
effect  of  that  section  was  plainly,  as  it  appears  to  me,  to 
repeal  wholly  the  69th  section  of  the  Act  of  1868,  which 
had  been  in  effect,  though  not  in  terms,  repealed  by  the 
46th  section  of  the  Act  of  1871,  and  to  substitute  a  clause 
in  lieu  of  the  46th  section.  That  46th  section  of  the 
Act  of  1871  liad  enacted  that,  where  it  is  found  by  the 
report  of  the  Judge  upon  an  election  petition  under  the 
Act  that  any  corrupt  practice  has  been  committed  by  or 
with  the  knowledge  and  consent  of  any  candidate  at  any 
election,  his  election,  if  he  has  been  elected,  shall  be  void, 
and  he  shall  during  the  eight  years  next,  after  the  date  of 
his  being  so  found  guilty,  be  "incapable  of  being  elected 
to,  and  of  sitting  in  the  Legislative  Assembly,  and  of 
being  registered  as  a  voter  and  voting  at  any  election,  and 
of  holding  any  ofhce  at  the  nomination  of  the  Crown, 
or  of  the  Lieutenant-Governor,  in  Ontario,  or  any  mu- 
nicipal office." 

It  might  perhaps  have  been  held  under  this  section, 
prior  to  the  passing  of  the  Act  of  1873,  that  a  corrupt 
practice  committed  by  any  person  should  avoid  a  can- 
didate's election  and  subject  him  to  disqualification  for 
eight,  years,  if  committed  with  his  knowledge  and  con- 
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sent,  for  the  only  practices  which  were  corrupt  within 
the  provisions  of  the  Act  of  1868,  or  the  common  law 
of  Parliament,  were  such  as  were  directly  or  indirectly 
done  by  the  candidate  himself,  or  by  some  person  in  his 
behalf,  with  a  view  to  the  promotion  of  his  election  ;  but 
whether  or  not  there  could  have  been  any  corrupt  prac- 
tice committed  by  any  one,  other  than  the  candidate  him- 
self or  his  agent,  to  which  this  46th  section  of  the  Act 
of  1871  could  be  applied,  it  is  unnecessary  to  inquire,  for 
that  Section  is  repealed  by  the  3rd  section  of  the  Act  of 
1873,  the  1st  sub-section  of  which  very  distinctly,  to  my 
mind,  expresses  and  declares  all  the  cases  in  which  an 
election  shall  be  avoided,  namely,  in  the  cases  only  of 
corrupt  practices  committed  by  the  candidate  himself  or 
by  his  agent  at  the  election,  while  the  2nd  sub-section 
declares  that  in  addition  to  the  avoidance  so  declared  by 
the  first  sub-section,  disqualification  shall  also  ensue  when 
the  corrupt  act  which  so  avoids  the  election  is  done  by  or 
with  the  knowledge  and  consent  of  the  candidate,  that  is, 
where  it  is  done  by  himself  personally  or  by  his  agent, 
with  his  knowledge  and  consent,  for  unless  done  by  him- 
self or  his  agents,  the  election  is  not  avoided  at  all.  The 
second  sub-section  carefully  abstains  from  saying  that 
any  corrupt  practice  committed  by  or  with  the  actual 
knowledge  and  consent  of  any  candidate  shall  avoid  the 
election,  as  the  46th  section  of  the  Act  of  1871  had  done  ; 
it  simply  annexes  to  the  avoidance  of  the  election,  which 
the  first  sub-section  regulates  and  declares,  disqualification 
if  the  act  avoiding  the  election  (which  can  only  be  tlie 
act  of  the  candidate  or  his  agent)  be  done  with  his  kR0\\  - 
ledge  and  consent ;  the  whole  section  taken  together 
enacting  that  any  corrupt  practice  committed  by  a  candi- 
date at  an  election,  or  by  his  agent,  shall  avoid  the  elec- 
tion, whether  done  with  or  without  his  knowledge,  which 
words  can  only  refer  to  the  acts  of  the  agent,  but  if  done 
by  himself  personally,  "  or  with  his  knowledge  or  consent" 
(which  words  must  also  be  held  here  to  refer  to  the  act  of 
the  agent,  to  be  consistent  throughout,  for  no  other  act 
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but  that  of  the  candidate  or  his  agent  avoids  the  elec- 
tion), disqualification  also  shall  ensue  in  addition  to  the 
avoidance. 

Now  the  avoidance  of  a  candidate's  election  being  con- 
fined to  the  acts  of  himself  or  his  agents,  what  are  the 
acts  of  an  agent  within  the  meaning  of  these  words  in  the 
section,  "  committed  by  any  candidate  at  an  election,  or  by 
his  ao-ent  ?"    The  first  section  of  the  Act  of  1873  adds  to 

o 

the  category  of  corrupt  practices  the  violation  of  the  66th 
section  of  the  Act  of  1868.  This  violation  can,  in  my 
judgment,  be  committed  only,  as  I  have  said,  by  the 
keeper  of  the  hotel,  tavern,  or  shop  where  spirituous 
liquors  or  drinks  are  ordinarily  sold,  but  such  violation 
of  the  section  may  be  committed  by  a  person  who  is  an 
accent  of  the  candidate,  iii  such  a  manner  as  to  hav^e  no 
reference  whatever  to  the  promotion  of  the  purpose  for 
wdiich  the  agency  was  created — in  such  a  manner  as  in 
no  possible  way  to  be  capable  of  having  any  effect  what- 
ever on  the  election ;  as,  for  example,  where  a  candidate 
and  a  friend  find  it  absolutely  necessary  to  take  the  re- 
freshment of  dinner  at  an  hotel,  and  at  the  dinner  partake 
of  their  usual  reasonable  quantity  of  beer  or  wine — it 
may  be  one  or  two  glasses,  supplied  by  the  hotel-keeper 
as  part  of  the  dinner — can  it  be  that  the  Legislature  con- 
templated not  only  avoiding  a  candidate's  election,  l)ut 
also  of  disqualifying  him  for  eight  years,  because  (admit- 
ting, for  the  sake  of  argument,  the  hotel-keeper,  within 
the  rigid  terms  of  the  66th  section,  to  have  been  guilty  of 
its  violation)  the  candidate  partook  of  the  refreshments 
so  supplied,  or  paid  for  what  was  supplied  to  his  friend, 
and  was,  so  far  as  such  act  could  make  him,  a  consenting 
party  to  the  violation  of  the  Act  by  the  hotel-keeper.  The 
66th  section  does  not  say  that  any  person  consenting  to 
a  hotel-keeper  or  other  person  violating  the  66th  section, 
shall  himself  be  guilty  of  a  violation  of  it.  I  must  say 
that,  to  my  mind,  it  would  be  contrary  to  the  plainest 
principles  of  common  sense  and  justice,  to  attribute  such 
an  intent  to  the  Legislature,  or  to  put  such  a  construction 
upon  the  Act.   Such  a  construction  would  have  the  effect, 
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in  my  judgment,  of  enacting  laws  of  the  most  penal  char^ 
acter  by  judicial  decision — not  by  legislative  declaration 
clearly  expressed,  without  which  latter  sanction,  plainly 
expressed,  no  penal  consequences  of  any  description — 
much  less  of  the  character  of  those  penalties  here  referred 
to — can  be  imposed.  Every  Act  of  Parliament  should  be 
so  construed  as  to  be  consistent  with  common  sense  and 
justice,  and  not  so  as  to  do  violence  to  common  sense  and 
to  work  injustice. 

The  sensible  construction  then  of  the  3rd  section  of  the 
Act  of  1873,  which  declares  the  election  to  be  avoided  by 
the  corrupt  act  of  the  candidate's  agent,  seems  to  me  to 
be  to  confine  its  operation  to  such  acts  as  are  done  by  the 
agent — I  do  not  say  within  the  scope  of,  but  in  the  course 
of  or  exercise  of  the  agency,  and  in  the  pursuit  of  the 
object  of  the  agency — acts  done  as  specified  in  the  67th 
section  of  the  Act  of  1868,  directly  or  indirectly  by  the 
candidate  himself — some  act  done  with  a  view  to  pro- 
moting in  some  way  the  objects  of  the  principal,  and  not 
to  extend  to  acts  in  which  the  principal  is  in  no  way  con- 
cerned, and  which  are  done  not  with  any  view  to  his 
interests,  or  to  the  object  of  the  agency.  Such  acts  are, 
it  is  true,  the  acts  of  the  person  who  is  agent,  but  they 
are  not  the  acts  of  the  agent  qua  agent.  In  some  cases  a 
question  may  sometimes  arise  whether  or  not  the  act  of 
the  agent,  which  is  relied  upon  as  avoiding  the  election, 
was  done  by  him  qua  agent,  that  is  to  say,  in  the  pursuit 
of  the  object  of  the  agency,  and  with  a  view  to  the  in- 
terests of  the  principal;  in  such  cases  justice  will  be  done, 
and  the  purity  of  election  secured  by  determining  the 
point  in  doubt  in  favor  of  avoidance,  but  if,  beyond  all 
question,  the  act  complained  of  is  not  done  in  pursuit  of 
the  object  of  the  agency,  in  view  of  the  interest,  actual  or 
supposed,  of  the  candidate,  or  in  any  way  in  relation  to 
the  election,  but  solely  for  the  purpose,  interest,  or  grati- 
fication of  the  person  who  is  agent,  and  is  not  corrupt 
otherwise  than  as  it  is  prohibited  and  made  so  by  the 
statute,  such  an  act,  not  being  done  by  the  agent  qua, 
27 
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agent,  is  not  an  act  which  can,  in  my  opinion,  be  .  within 
the  meaning  of  the  3rd  section  of  the  Act  of  1873, 

I  am  of  opinion,  therefore,  for  all  of  the  above  reasons, 
that  the  respondent's  election  cannot  be  avoided  for  the 
treat  referred  to  as  given  by  Larkin  at  Doyle's  hotel, 
although  Doyle  undoubtedly  was  guilty  of  a  violation  of 
the  66th  section  of  the  Act  of  1868,  and  thereby  of  a  cor- 
rupt practice  within  the  meaning  of  the  1st  section  of  the 
Act  of  1873,  and  is  liable  to  be  made  amenable,  under 
that  section,  to  all  consequences  of  having  committed  a 
corrupt  practice. 

The  learned  Judge  having,  on  the  other  evidence  in  the 
case,  found  that  the  respondent  personally,  and  by  his 
agents,  with  his  knowledge  and  consent,  was  guilty  of 
corrupt  practices,  the  respondent  appealed  to  the  Court 
of  Appeal. 

Mr.  Rohinson,  Q.C.,  and  Mr.  Bethune  for  the  appellant 
(the  respondent  to  the  petition). 

Mr.  J.  A.  Miller  for  the  respondent  (tlie  petitioner). 

Draper,  C.  J.  A. — The  only  reason  given  for  the  appeal 
in  this  case  is  as  follows  :  "  That  there  was  not  sufficient 
evidence  of  corrupt  practices  having  been  committed  by 
any  agents  of  respondent,  or  by  the  respondent  himself, 
or  by  and  with  his  actual  knowledge  and  consent,  to  war- 
rant a  judgment  voiding  the  election  herein."  The  judg- 
ment was  that  the  respondent  was  not  duly  elected — that 
the  election  was  void  "  by  reason  of  corrupt  practices 
committed  by  himself  personally,  and  by  reason  of  other 
corrupt  practices  committed  by  his  agents  with  his  know- 
ledge and  consent." 

In  the  outset,  I  must  say  (speaking  for  myself  only)  that 
I  entirely  concur  in  the  introductory  observations  to  the 
judgment  delivered,  to  the  effect  following  :  "  The  diffi- 
culty which  I  have  experienced  in  evolving  truth  from 
the  greater  part  of  this  mass  of  evidence  has  been  great 
beyond  what  can  well  be  conceived,  arising  from  the  fact 
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that  the  manner  in  which  many  of  the  witnesses  gave 
their  evidence — who  from  their  intimate  connection  with 
the  respondent  in  his  business  relations,  and  in  the  con- 
nection with  the  canvass  on  his  behalf,  should  reasonably 
be  expected  to  be  able  to  place  matters  in  a  clear  light — 
has  left  an  impression  on  my  mind  that  their  whole  object 
was  to  suppress  the  truth." 

Apart  from  the  weight  to  which  the  opinion  of  the 
learned  Jude^e  is  entitled,  he  havinsf  heard  the  whole  evi- 
dence,  and  having  had  the  fullest  opportunity  to  notice 
the  demeanor  of  each  witness,  his  manner  of  giving 
evidence,  whether  serious  and  considered  or  otherwise  ; 
and  having  myself  repeatedly  gone  over  it  to  compare  the 
statements  of  the  witnesses,  I  feel  it  my  duty  to  say  that 
I  recognize  the  justice  of  the  censure  thus  passed  upon  no 
inconsiderable  portion  of  the  testimony ;  and  severe  as  the 
comment  undoubtedly  is  which  the  learned  Judge  felt 
himself  called  upon  to  make  in  regard  to  the  evidence  of 
Mr.  John  W.  King,  I  see  much  reason  for  thinking  that 
it  was  not  uncalled  for.  One  illustration  of  the  want  of 
correspondence  between  their  verbal  resolves  and  their 
actions  may  be  given.  On  the  afternoon  or  evening  of 
Saturday  the  16th  January  (the  poll  was  to  take  place 
on  Monday  following),  as  one  witness  stated,  "  We  spoke 
about  spending  money,  but  it  was  resolved  not  to.  It  was 
the  subject  of  general  conversation.  Spending  money  was 
talked  of  the  same  as  any  other  election  matter,  but  there 
was  no  way  of  spending  it,  the  law  was  so  strict."  On  the 
Sunday  evening  (Mr.  James  S.  Norris  is  the  witness)  some 
parties  met  at  Mr.  John  W.  King's  house,  at  St.  Catha- 
rines, Mr.  King  being  the  book-keeper  and  confidential 
clerk  of  the  respondent.  Mr.  Norris  says  :  "  There  was  a 
discussion  that  evening  which  would  lead  to  the  require- 
ment of  money.  They  spoke,  I  think,  of  money  being- 
used  against  them.  The  party  said  so.  .  .  .  .  The 
impression  among  us  was  that  money  was  being  used 
against  us,  and  we  spoke  of  using  money  to  counteract  it. 
We  decided  not  to  use  any  money."    That  same  evening, 
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at  a  late  hour,  Robert  McMaugh  and  Hugh  Hagan  left 
St.  Catharines.  They  drove  to  Clement's,  the  postmaster, 
and  with  him  went  to  several  houses.  The  evidence  as  to 
the  acts  o£  some  one  or  other  of  them  is  quite  sufficient 
as  against  them  to  sustain  the  charge  of  bribing  voters. 
Whether  the  evidence,  on  a  consideration  of  the  whole 
case,  will  bring  the  respondent  within  the  scope  of  sub- 
sec.  2,  sec.  3,  of  36  Vic,  c.  2,  on  the  ground  of  corrupt 
practice  committed  by  and  with  his  actual  knowledge  and 
consent,  is  a  question  which  will  be  more  conveniently 
disposed  of  after  other  cases  have  been  stated  and  re- 
marked upon. 

The  case  of  treating  during  polling  hours  in  a  tavern  in 
the  town  of  Niagara,  by  giving  spirituous  liquors  which 
were  drank  in  the  tavern,  calls  for  an  interpretation  of 
the  66th  sec.  of  the  Act  of  Ontario,  32  Vic,  cap.  21. 

The  section  is  placed  in  a  division  of  the  statute  headed 
"  keeping  the  peace  and  good  order  at  elections,"  and  is 
thus  worded :  "  Every  hotel,  tavern  and  shop  in  which 
spirituous  or  fermented  liquors  or  drinks  are  ordinarily 
sold,  shall  be  closed  during  the  day  appointed  for  polling 
in  the  wards  and  municipalities  in  which  the  polls  are 
held  ;  and  no  spirituous  or  fermented  liquors  or  drinks 
shall  be  sold  or  given  to  any  person  within  the  limits  of 
such  municipality  during  the  said  period,  under  a  penalty 
of  SI 00  in  every  such  case." 

The  law  previously  in  force  in  the  Province  of  Canada 
on  the  same  subject  was :  "Every  hotel,  tavern  and  shop 
in  which  spirituous  liquors  are  ordinarily  sold,  shall  be 
closed  during  the  two  days  appointed  for  polling  in  the 
wards  or  municipalities  in  which  the  polls  are  held,  in  the 
same  manner  as  it  should  be  on  Sunday  during  divine 
service,  and  no  spirituous  or  fermented  liquors  or  drinks 
shall  be  sold  or  given  during  the  said  period,  under  a 
penalty  of  SI  00  against  the  keeper  thereof  if  he  neglects 
to  close  it,  and  under  a  like  penalty  if  he  sells  or  gives 
any  spirituous  or  fermented  liquors  as  aforesaid." 
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It  is,  as  I  understand,  contended  that  the  change  of 
language  in  the  latter  Act,  omitting  the  special  limitation 
of  the  penalty  to  "  the  keeper  thereof,"  makes  no  differ- 
ence in  the  construction,  and  that  the  offence  which  sub- 
jects to  the  penalty  can  only  be  committed  by  the  hotel, 
tavern,  or  shop  keeper,  under  the  present  statute,  which 
I  shall  not  contend  would  not  be  the  true  construction  of 
the  statute  of  Canada. 

It  is  also,  as  I  learn,  further  contended  that  section  66 
creates  only  one  offence,  consisting  of  two  parts,  viz. :  (1) 
not  keeping  the  tavern,  &c.,  closed ;  (2)  selling  or  giving 
spirituous  or  fermented  liquors  to  any  person.  If  the 
latter  proposition  be  correct,  it  may  be  that  nd  one  but 
the  keeper  can  incur  the  penalty ;  but,  confining  atten- 
tion strictly  to  the  language  of  the  section,  I  think  the  pro- 
position untenable. 

I  will  first  endeavor  to  meet  a  suggestion  that,  unless 
the  section  is  read  as  indivisible,  the  non-observance  of 
the  first  part  will  incur  no  penalty.  This  appears  to  me 
to  make  the  question  depend  upon  punctuation.  Put  a 
full  stop  after  the  word  "  closed,"  and  it  may  be  so ;  but 
read  the  whole  together,  without  pause,  or  even  with  a 
comma  after  "  closed,"  and  give  legitimate  effect  to  the 
closing  words,  "  under  a  penalty  of  $100  in  every  sncli  case" 
and  the  objection  disappears.  In  every  case  in  which 
the  preceding  enactments  are  violated  a  penalty  is  in- 
flicted, as  well  when  the  house  is  not  kept  closed  as  when 
a  glass  of  wine,  or  of  spirits,  or  of  beer  is  sold  or  given. 

There  is  a  further  reason  for  construing  this  section  dis- 
tributively,  though  the  amount  of  the  penalty  is  the  same 
in  all  cases.  The  authority  of  Crepios  v.  Burden,  Cowp. 
640,  has  never  been  questioned  ;  it  has  been  frequently 
recognized,  and  was  the  unanimous  judgment  of  the 
Court  of  King's  Bench,  delivered  by  Lord  Mansfield. 
The  point  decided  was  that  where  a  statute  imposed  a 
penalty  upon  a  man  for  exercising  his  ordinary  calling 
on  the  Lord's  day,  he  could  commit  but  one  offence  on 
the  same  day.    As  regards  the  form,  it  can  make  no  dif- 
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ference  that  our  statute  is  mandatory,  ordering  that  the 
house,  &c.,  be  kept  closed,  while  in  the  English  Act  it  is 
prohibitory — "  No  tradesman  or  other  person  shall  do  or 
exercise  any  wordly  labor,  business  or  work  of  their  ordi- 
nary calling  on  the  Lord's  day."  In  Lord  Mansfield's 
language,  "  The  offence  is  exercising  his  ordinary  calling 
on  the  Lord's  day,  and  that,  without  any  fraction  of  a 
day,  hours  or  minutes,  it  is  one  entire  ofience,  whether 
longer  or  shorter  in  point  of  duration,  and  so  whether  it 
consist  of  one  or  a  number  of  particular  acts."  In  that 
case  the  act  complained  of  was  exercising  his  ordinary 
calling  by  selling  hot  rolls  of  bread.  That  was  the  mode 
in  which  the  ordinary  calling  was  exercised.  The  selling 
hot  rolls  was  not  prohibited,  the  exercise  of  the  ordi- 
nary calling  was.  In  our  case  the  Legislature  have  not 
stopped  short  at  commanding  that  the  tavern  should  be 
kept  closed,  they  have  also  prohibited  two  other  distinct 
matters — selling  and  giving  liquor,  &c.  The  first  is  of 
a  character  which  falls  directly  within  the  principle  of 
Crcpps  V.  Dicrden — only  one  such  ofience  can  be  commit- 
ted on  the  same  day  ;  the  second,  forbidding  acts  which 
may  be  repeated  again  and  again  with  or  to  different  in- 
dividuals all  day  long — and  they  have  imposed  the  pen- 
alty ill  every  such  case. 

It  appears  to  me  to  follow  that  the  keeper  of  the  hotel, 
tavern  or  shop  is  the  only  person  who  can  incur  a  penalty 
for  not  keeping  the  same  closed  during  the  day  appointed 
for  polling. 

The  violation  of  this  66th  section  is  made  a  corrupt 
practice  by  36  Yic,  cap.  2,  s.  1,  provided  such  violation 
occurs  "during  the  hours  appointed  for  polling."  The 
reason  for  a  difference  between  the  66th  section  and  the 
1st  section  of  36  Vic,  cap.  2,  is  not  very  obvious ;  but 
for  some  cause  penalties  are  imposed  by  the  one  for 
any  violation  of  its  provisions  during  the  day  appointed 
for  polling ;  but  to  constitute  the  same  violations  corrupt 
practices,  they  must  take  place  "  during  the  hours  appoint- 
ed for  polling."    With  that  exception,  the  offences  remain 
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as  defined  in  the  66th  section,  and  for  the  purpose  of  im- 
posing the  penalty  there  is  no  change.  The  Legislature, 
however,  appear  to  have  taken  a  more  serious  view  of 
these  offences  than  they  did  when  the  Act  of  1868  was 
passed.  There  may  have  been  a  necessity  for  some  greater 
punishment  than  a  mere  pecuniary  penalty  to  check  the 
undiminished  practice  of  having  taverns  open  on  polling 
days,  or  of  selling  liquor  or  treating  on  those  days,  and 
hence  the  additional  provision  in  the  36th  Victoria. 

But  for  the  word  ''give"  I  might  have  thought  the 
whole  section  66  was  confined  to  the  keepers  of  hotels, 
taverns  and  shops.  But  looking  at  the  object,  viz.,  "  keep- 
ing the  peace  and  good  order  at  elections,"  and  the  pro- 
hibition to  give  as  well  as  to  sell,  I  think  that  would  be 
too  narrow  a  construction ;  and  I  am  of  opinion  that  any 
person  who  during  the  day  appointed  for  polling  shall 
give  any  spirituous  or  fermented  liquor  or  drink  to  any 
other  person  within  a  hotel,  tavern  or  shop  in  which  such 
liquors  or  drinks  are  ordinarily  sold,  in  the  wards  or 
municipalities  in  which  the  polls  are  held,  is  as  guilty  of 
a  violation  of  the  section  in  question  as  the  keeper  of 
such  establishment  would  be  who  himself  should  give  the 
liquor.  If  it  was  intended  to  limit  sec.  66  to  the  hotel- 
keepers,  &c.,  by  the  provision  that  no  spirituous  or  fer- 
mented liquors  or  drinks  shall  be  sold  or  given,  it  would 
have  been  much  simpler  to  have  said  within  his  hotel, 
etc.,  instead  of  within  the  limits  of  such  municipality, 
and  simpler  still  to  have  said,  and  no  keeper,  etc.,  of  any 
such  hotel  shall  sell  or  give,  etc. 

The  peculiar  form  of  expression  tends  to  show  that  the 
Legislature  intended  to  prescribe  one  thing,  i.e.,  keeping 
the  hotel,  etc.,  closed ;  and  to  forbid  another,  i.e.,  selling 
or  giving  liquor,  and  to  impose  a  penalty  on  every  person 
who  neglected  to  obey  the  one,  or  who  acted  in  defiance  of 
the  other. 

As  the  tavern-keeper,  etc.,  who  sells  in  violation  of  the 
statute  commits  an  offence,  so  the  purchaser  is  equally 
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guilty  with  the  former  if  he  gives  the  liquor  purchased 
by  him  to  persons  in  the  tavern. 

That  Larkin  was  an  active  agent  of  respondent  is  suffi- 
ciently proved,  and  in  my  view  of  the  law  he  was  guilty 
of  a  corrupt  practice  in  treating  at  Doyle's.  The  learned 
Judge,  after  a  very  elaborate  consideration  of  the  statute 
and  of  other  authorities  which  he  has  referred  to  in  re- 
lation to  the  question,  held  that  the  election  could  not  be 
avoided  for  this  treat,  and  the  petitioner  has  not  appealed 
against  that  decision. 

The  case  of  W.  H.  Stewart  (the  colored  man)  remains 
to  be  considered.  Upwards  of  two  years  before  the  elec- 
tion a  pair  of  respondent's  horses  ran  over  Stewart's  wife, 
and  one  of  her  legs  was  broken.  She  was  laid  up  for 
eight  months  in  consequence.  At  that  time  Stewart  was 
indebted  to  the  respondent,  and  the  debt  was  written  off 
in  the  respondent's  mill  book.  Mr.  J.  W.  King  gave  this 
account  of  the  matter :  "  Mr.  Stewart  had  no  legal  claim. 
It  was  an  act  of  charity  to  pay  him  what  we  did.  It  is 
two  years  since  we  paid  him,  whatever  it  was.  It  was 
given  as  a  little  present  on  account  of  the  affliction."  And 
on  the  23rd  November,  1872,  Stewart  signed  a  receipt  in 
presence  of  J.  W.  King  as  follows :  "  Received  from  S. 
Neelon  the  sum  of  fifty-four  dollars  and  sixty-six  cents, 
in  full  of  all  accounts  or  claims  whatsoever."  About  a 
week  before  the  election  now  under  consideration,  the 
respondent,  having  apparently  heard  that  Stewart  or  his 
wife  were  dissatisfied,  sent  his  salesman,  Sisterson,  to  see 
her.  She  told  him  she  was  not  satisfied — she  did  not  think 
respondent  had  done  her  justice.  After  the  election  she 
came  and  saw  the  respondent,  and  he  told  her  he  would 
give  her  S30,  and  asked  if  that  would  satisfy  her.  Credit 
was  then  given  for  SI 9. 12  on  an  account  against  Stewart, 
and  .$18.88  was  paid  to  her  in  cash,  by  respondent's  direc- 
tion. But  before  this  payment,  and  also  about  a  week 
before  this  election,  Stewart  and  the  respondent  met  at 
the  municipal  election  at  the  Grantham  school-house,  and 
according  to  Stewart's  account,  respondent  said  to  him, 
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I  would  like  to  have  you  with  me  at  the  election." 
Stewart  replied  he  could  not  very  well  be  with  him  be- 
cause he,  respondent,  did  not  give  what  Stewart  thought 
were  the  damages  due  to  his  wife.  That  he  told  respond- 
ent he  had  not  done  him  justice,  and  that  respondent  said 
i£  he  had  not  done  what  was  right,  he  was  able  to  make 
it  right.  Respondent  did  not  say  anything  about  his 
(Stewart's)  vote,  but  he  told  more  than  one  time  that  he 
would  like  to  have  Stewart  with  him.  Daniel  Stanley 
was  sitting  with  Stewart  at  the  time,  and  says  respondent 
asked  Stewart  if  he  was  going  to  do  anything  for  him  ; 
that  Stewart  said,  "  No,  sir,  I  cannot."  Respondent  asked, 

Why  ?"  Stewart  said,  "  You  did  not  do  the  fair  thing 
when  my  wife's  leg  was  broken."  This  is  Stanley's 
account,  and  he  goes  on :  Mr.  Neelon  said,  "  If  you  will 
see  me  in  this  cause  or  case,  if  I  have  not  done  the  fair 
thing,  I  will  do  the  fair  thing."  Stanley  says  he  heard 
the  conversation  distinctly — he  could  not  help  hearing  it 
particularly,  and  did  not  think  there  was  anything  wrong 
in  what  was  said  at  the  time,  and  did  not  think  from  the 
language  that  Mr.  Neelon  was  trying  to  buy  the  man's 
vote.  And  Robertson,  who  was  standing  near,  heard  re- 
spondent say,  "  Mr.  Stewart,  I  am  willing  to  do  it,  and 
will  do  it."  Stewart  says  respondent  began  the  conver- 
sation by  saying,  "  I  would  like  to  have  you  with  me  at 
the  election."  Then  Stewart  expressed  his  dissatisfaction 
as  to  the  compensation  made  for  the  injury  to  his  wife, 
and  respondent  said  if  he  had  not  made  it  right,  he  was 
able  to  make  it  right.  And  he  wound  up  his  evidence  by 
saying,  "  Mr.  Neelon  said  to  me,  '  Mr.  Stewart,  I  want  to 
do  what  is  right.  I  am  able  to  do  what  is  right.  I  can 
do  what  is  right.'  It  was  not  said  by  way  of  a  bargain. 
Mr.  Neelon  only  told  me  he  wanted  me  to  support  him  ; 
he  did  not  make  the  payment  depending  on  my  voting 
for  him."  Stewart  told  his  wife  what  had  passed,  and  she 
wrote  a  letter  to  respondent,  beginning,  "You  sent  me 
word  by  my  husband  about  voting,  and  what  I  had  to  say, 
and  if  you  do  what  is  right,  he  can  use  his  own  pleasure 
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about  it  And  now  you  can  use  your  own 

pleasure  about  it,  but  I  think  you  will  do  what  is  right. 
If  you  do,  give  me  $100,  and  1  don't  think  that  will  be 
anything  out  o£  the  way."'  This  letter  is  dated  January, 
1875,  no  day  stated.  Stewart  says  he  went  to  the  mill 
about  dusk  with  the  letter,  and  gave  it  to  a  man  who 
attends  at  the  mill.  He  saw  King  and  Sisterson  after- 
wards, and  not  hearing  anything  about  the  letter,  he 
asked  Mr.  King  if  he  had  seen  the  letter,  and  he  said  he 
had  read  it,  hung  it  up,  and  put  it  on  file.  He  afterwards 
asked  Mr.  King,  and  he  said  respondent  had  read  the 
letter  and  placed  it  on  file.  Then  afterwards  he  saw 
respondent,  who  gave  him  $30 — not  all  in  cash.  He 
deducted  a  bill  Stewart  owed  at  the  mill,  and  gave  the 
balance  in  money.  Sisterson  says  that  about  a  week 
before  the  election,  respondent  sent  him  to  see  Mrs. 
Stewart.  He  told  her  respondent  was  still  able  to  do 
justice — he  did  not  say  respondent  would  do  justice  ;  he 
was  not  authorized  to  say  anything  of  the  kind.  Mrs. 
Stewart  told  him  she  would  write  a  letter.  It  was  at  her 
own  dictation  that  she  wrote  the  letter  stating  what  her 
claim  was,  and  Sisterson  said,  "  That  will  be  just  as  well." 

In  reference  to  this  the  respondent  swears :  "  I  gave 
him  (Stewart)  to  understand  I  would  not  give  him  a  cent 
to  go  with  me  in  the  election.  I  used  no  such  language 
as  '  If  I  had  not  done  the  fair  thing,  I  will  do  it  if  you 
will  be  with  me,'  or  anything  in  substa.nce  the  same ;  nor 
did  I  say,  '  If  I  had  not  made  it  right,  I  would  make  it 
right.'  After  the  election  was  over,  Stewart  came  to  the 
mill  and  asked  if  I  had  received  a  letter  he  had  left  there. 
I  said  no.  He  went  out  and  made  inquiry  of  King  or 
Sisterson,  and  they  came  in  with  the  letter,  which  was 
found  in  a  pigeon  hole  in  my  desk.  I  opened  the  letter 
and  read  it." 

Looking  at  the  whole  of  this  evidence,  I  cannot  resist 
the  conclusion  that  the  respondent  errs  in  his  representa- 
tion— he  does  not  say  so  in  express  words — that  he  knew 
nothing  of  this  letter  until  after  the  election.    He  had 
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heard  of  Mrs.  Stewart's  dissatisfaction,  and  before  the 
election  he  sent  Sisterson  to  her ;  she  told  him  she  would 
write,  and  his  statement  clearly  indicates  he  was  present 
when  she  dictated  the  letter ;  his  remark,  "  that  will  be 
just  as  well,"  clearly  indicates  that  he  knew  of  its  con- 
tents, makes  it  at  least  highly  probable  that  she  had 
expressed  her  views  to  him,  which,  but  for  the  letter,  he 
would  have  communicated  to  respondent.  Sent  for  the 
express  purpose  of  asking  Mrs.  Stewart  "  what  was  the 
matter  with  her,"  Sisterson  must,  on  his  return,  have 
given  some  account  to  respondent,  and  if  he  said  what,  if 
his  present  account  be  true,  he  must  have  said,  that  she 
was  going  to  send  a  letter,  it  makes  it  unlikely  that  the 
letter,  when  it  arrived,  should  have  been  put  away  in  a 
pigeon  hole  unopened.  King  says,  in  reference  to  letters 
for  respondent  arriving  when  he  was  not  at  the  mill,  "If 
he  was  not  at  home  I  opened  them.  .  .  .  He  was  not 
absent,  only  for  meetings,  and  his  letters  always  remained 
on  his  desk."  Stewart  swears  that  King  told  him  that 
he  had  read  this  letter  and  put  it  on  file,  and  afterwards 
told  him  that  respondent  had  read  it  and  put  it  on  file. 
If  King  read  it,  and  it  seems  to  have  come  to  his  hands 
upon  or  soon  after  its  arrival  at  the  mill,  I  cannot  assume 
that  he  put  it  in  respondent's  desk  without  mentioning  it. 
On  the  whole,  I  deduce  as  a  fact  that  respondent  became 
aware  of  it  before  the  election,  and  thought  it  as  well  to 
leave  Stewart  to  vote  without  further  interference,  being 
satisfied  Mrs.  Stewart  would  not  influence  him  adversely. 

But  in  any  event  the  letter  shows  what  impression  the 
conversation  with  respondent  produced  at  the  time  on 
Stewart,  arid  I  attach  more  value  to  that  than  to  his  sub- 
sequent-assertion, which  literally  was  no  doubt  true,  that 
respondent  did  not  make  the  payment  depend  on  his 
voting  for  him.  Stewart  went  to  his  wife,  apparently 
immediately  after  parting  with  respondent,  and  tells  her 
about  it,  and  she  writes,  or  rather  dictates,  a  letter  to 
respondent,  beginning,  "  You  sent  me  word  by  my  hus- 
band ahoiot  voting,  and  what  I  had  to  say,  and  if  you  do 
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what  is  right,  he  can  use  his  own  pleasure  about  it."  I 
cannot  doubt  that,  whatever  were  the  precise  words  used 
by  respondent,  the  conversation  between  him  and  Stewart 
related  to  the  election  and  to  Stewart's  vote,  and  that 
Stewart's  statement  that  respondent  said  to  him,  "  I  would 
like  to  have  you  with  me  at  the  election,"  is  the  key-note 
to  all  that  followed.  Stewart  understood  it,  though  his  vote 
was  not  directly  mentioned,  and  the  respondent  expected 
it  would  be  so  interpreted  though  so  guardedly  veiled  ; 
and  the  subsequent  settlement  and  payment  confirm  me 
in  this  conclusion. 

I  feel  therefore  constrained  to  hold  this  to  have  been  an 
indirect  offer,  originating  with  the  respondent,  of  money 
or  valuable  consideration,  made  to  Stewart  to  induce  him 
to  vote  for  respondent  at  the  coming  election,  and  I  there- 
fore agree  in  the  judgment  that  the  election  is  void  by 
reason  of  this  corrupt  practice  committed  by  the  respond- 
ent himself,  as  well  as  by  reason  of  other  corrupt  practices 
committed  bv  James  S.  Clement,  Robert  McMauo^h,  Hugh 
Hao'an,  and  others  his  ao-ents. 

Before  concluding,  I  desire  to  make  an  observation  as 
to  the  proceedings  and  bribery  which  are  proved  to  have 
occurred  on  the  Sunday  night  before,  or  in  the  early 
morning  of  the  day  of  the  polling. 

The  professions  of  a  candidate  that  he  is  entirely  ignor- 
ant of  the  conduct  and  acts  of  his  most  zealous  supporters, 
especially  in  reference  to  such  acts  as  are  rarely  adopted 
except  as  a  last  resort,  must  unavoidably  be  regarded  with 
suspicion,  and  cannot  be  accepted  without  scrutiny.  And 
this  the  more  if  among  these  supporters  are  found  some 
who  for  years  have  been  and  still  are  in  his  service,  em- 
ployed and  trusted  by  him  in  business  relations,  some  of 
them  confidential,  and  of  frequent,  perhaps  daily  occur- 
rence— the  candidate,  to  insure  immunity,  to  all  appear- 
ance keeping  aloof  from  the  consultations  of  his  friends, 
avoiding  any  apparent  participation  in  their  acts,  and  thus 
remaining  ignorant  of  everything  which  might  not  be- 
come known  to  the  most  ordinary  observer — ignorant,  in 
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fact,  because  he  will  not  use  the  means  o£  information 
which  surround  him. 

Such  ignorance  brings  to  mind  the  old  maxim,  Ignoran- 
tia  juris  quod  quisque  tenetur  scire  neminem  excusat,  and 
makes  Mr.  Best's  comment  on  the  maxim  more  pertinent : 
"  If  those  only  should  be  amenable  to  the  laws  who  could 
be  proved  acquainted  with  them  .  .  .  persons  would 
naturally  avoid  acquiring  a  knowledge  which  carried  such 
dangerous  consequences  with  it." 

And  so  the  wilful  avoidance  of  a  knowledge  also  fraught 
with  danger  might,  without  much  strain,  be  deemed  evi- 
dence of  approval  or  even  of  consent. 

But  in  this  case  I  do  not  find  any  proof  of  a  determin- 
ation to  resort  to  bribery  until  a  late  hour  on  Sunday 
evening,  and  it  was  immediately  acted  upon  and  carried 
out  by  an  early  hour  on  Monday  morning.  As  a  fact,  I 
cannot  find  proof  of  the  respondent's  knowledge  or  con- 
sent. The  evidence  of  agency  I  think  ample,  so  also  of 
bribery  by  those  agents,  and  this  avoids  the  election.  The 
shortness  of  the  interval  between  the  resolve  and  the 
execution  renders  improbable  the  fact  of  the  respondent's 
actual  knowledge,  and  a  finding  against  him  ought  to  be 
free  from  reasonable  doubt. 

Burton,  J.  A. — I  concur  in  thinking  that  this  appeal 
must  be  dismissed,  but  I  desire  to  base  my  decision  en- 
tirely upon  the  Stewart  case. 

T  agree  with  the  learned  Chief  Justice,  that  there  is  no 
evidence  to  connect  the  respondent  with  what  is  spoken 
of  as  the  Sunday  raid.  That  transaction  was  conceived 
and  carried  out  only  a  few  hours  before  the  polling  day, 
and  there  is  not  a  scintilla  of  evidence  to  show  that  the 
respondent  had  knowledge  of  it,  nor,  in  my  opinion,  that 
there  was  any  arrangement  to  which  he  was  a  party,  that 
he  should  be  kept  in  ignorance  of  the  particular  acts  of 
corruption,  whilst  having  a  general  knowledge  that  such 
means  were  being  employed  ;  and — adopting  the  language 
of  the  late  Mr.  Justice  Willes — no  amount  of  evidence 
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ought  to  induce  a  judicial  tribunal  to  act  upon  mere  sus- 
picion, or  to  imagine  the  existence  of  evidence  which 
might  have  been  given,  but  which  the  petitioner  has  not 
thought  proper  to  bring  forward,  and  to  act  upon  that 
evidence,  and  not  upon  that  which  really  has  been  brought 
forward  ;  and  that  when  circumstantial  evidence  is  relied 
on,  the  circumstances  to  establish  the  affirmative  of  a 
proposition  must  be  all  consistent  with  the  affirmative, 
and  that  there  must  be  one  or  more  circumstances  believed 
by  the  tribunal,  if  you  are  dealing  with  a  criminal  case, 
inconsistent  with  any  reasonable  theory  of  innocence. 
There  is  nothing  in  the  whole  of  the  evidence  which  is 
not  consistent  with  the  respondent's  innocence. 

As  regards  the  Stewart  case,  there  was  evidence  which 
might  impress  different  minds  differently. 

In  dealing  with  the  finding  of  the  learned  Judge  upon 
that  evidence,  we  are  much  in  the  position  of  Judges 
when  a  rule  is  moved  for  to  set  aside  the  verdict  of  a  jury 
on  the  o-round  that  the  verdict  is  against  evidence.  The 
Judges  do  not  consider  what  conclusion  they  would  have 
arrived  at  had  they  been  placed  in  tlie  position  of  the 
jury,  but  whether  there  is  sufficient  evidence  to  warrant 
the  verdict,  and  whether  the  presiding  Judge  is  satisfied 
with  it.  Here  the  learned  Judge  has  found  upon  the  evi- 
dence adversely  to  the  respondent,  and  I  should  not  pre- 
sume on  a  question  of  fact  to  set  up  my  opinion  against 
his,  when  he  had  the  advantage  of  hearing  the  witnesses, 
apart  from  the  deference  which  I  feel  to  be  due  to  a  Judge 
of  his  learning  and  experience. 

Patterson,  J.  A. — This  is  an  appeal  from  the  decision 
of  Mr.  Justice  Gwynne,  which  sets  aside  the  election  and 
disqualifies  the  candidate  for  corrupt  practices  committed 
by  him. 

The  evidence  on  one  of  the  charges,  viz.,  that  of  bribing 
a  colored  man  named  Stewart,  is  quite  sufficient  to  sus- 
tain the  finding,  and  I  see  no  reason  for  taking  a  different 
view  of  it  from  that  taken  by  the  learned  Judge. 


1875.] 


LINCOLN. 


417 


The  facts  stated  in  evidence  were,  that  Stewart's  wife 
had  her  leg  broken  about  two  years  before  the  election 
by  Mr.  Neelon's  team,  which  had  run  away,  and  Mr. 
Neelon  had  paid  her  or  her  husband  $55  as  compensation, 
partly  by  cancelling  an  account  and  partly  by  cash.  It 
does  not  appear  that  after  that  settlement  the  Stewarts 
had  had  any  open  account  with  Mr.  Neelon,  or  had  been 
obtaining  goods  on  credit,  until  January,  1875.  The 
Stewarts  were  dissatisfied  with  the  settlement,  but  nothing 
was  done  to  remove  their  dissatisfaction  until  the  approach 
of  the  election  now  in  question.  This  election  was  on 
the  18th  January,  1875.  When  the  municipal  election 
for  the  township  of  Grantham  was  being  held,  in  the 
beginning  of  the  same  month,  Mr.  Neelon  spoke  to  Stewart 
in  a  school -house  where  a  number  of  people  were,  and 
asked  for  his  support,  which  Stewart  declined  to  promise, 
saying  that  Mr.  Neelon  had  not  done  the  fair  thing  when 
his  wife's  leg  was  broken,  and  Mr.  Neelon  gave  him  to 
understand  that  he  was  willing  to  "  do  the  fair  thing." 
Mr.  Neelon  himself  denies  that  he  made  any  promise  to 
Stewart,  although  he  says  that  Stewart  had  put  forward 
his  grievance  as  a  reason  for  not  supporting  him,  both  on 
the  occasion  in  the  school-house  and  on  another  occasion 
shortly  before  that,  when  Mr.  Neelon  had  been  canvassing 
him  for  his  vote.  After  going  home  from  the  school- 
house,  Stewart  appears  to  have  told  his  wife  of  the  con- 
versation with  Mr.  Neelon,  and  some  little  time  afterwards 
she  wrote,  or  dictated  to  her  daughter,  a  letter  to  Mr. 
Neelon,  commencing  thus :  "  Mr.  Neelon,  you  sent  me 
word  by  my  husband  about  voting,  and  what  I  had  to 
say,  and  if  you  do  what  is  right,  he  can  use  his  pleasure 
about  it,"  and  ending  by  asking  $100  more.  Mr.  Neelon 
had  asked  a  Mr.  Sisterson,  who  was  his  salesman  at  the 
mill,  and  apparently  a  confidential  agent  in  the  election 
contest,  to  go  to  Mrs.  Stewart  to  see  "what  was  the 
matter  with  her,"  and  Mr.  Sisterson  was  at  her  house 
when  this  letter  was  being  written,  and  was  told  of  it  by 
Mrs.  Stewart.    The  letter  was  promptly  sent  by  Stewart, 
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and  delivered  to  some  one  at  Mr.  Neelon's  mill  or  office. 
Mr.  Neelon  says  the  contents  of  it  did  not  come  to  his 
knowledge  till  after  the  election.  There  is  quite  room  on 
the  evidence  for  a  different  inference,  but  the  matter  is 
not  very  important.  The  letter  shows,  at  all  events,  the 
terms  on  which  the  Stewarts  understood  the  negotiation 
to  be  proceeding.  Following  Sisterson's  visit  and  the 
sending  of  the  letter,  the  facts  next  in  order  of  time  are 
shown  by  entries  in  Mr.  Neelon's  books,  where  Stewart 
is  charged,  under  date  13th  Jan.,  $4.44  for  flour,  &c.,  and 
on  the  16th  Jan.,  $11.17.  The  election  was  on  the  18th 
January.  On  10th  February  Stewart  is  charged  with 
flour,  &c.,  to  the  amount  of  $3.51,  making  in  all  $19.12. 
Afterwards,  Mr.  Neelon  himself  settled  with  Stewart, 
allowing  him  $30  additional  compensation  in  respect  of 
the  accident,  which  he  paid  by  giving  him  in  cash  the 
difference  between  the  $19.12  and  the  $30. 

The  learned  Judge  having  been  satisfied,  upon  evidence 
of  this  character,  that  Mr.  Neelon  had  directly  or  indi- 
rectly, by  himself  or  by  some  other  person,  given,  offered, 
or  promised  money  or  valuable  consideration  to  Stewart 
in  order  to  induce  him  to  vote,  it  is  impossible  for  us  to 
say  that  he  ought  to  have  come  to  any  other  conclusion. 

This  disposes  of  the  appeal  without  the  necessity  of 
discussing  the  other  matters  covered  by  the  very  careful 
and  elaborate  judgment  of  the  learned  Judge.  One  of 
these  subjects,  viz.,  the  construction  of  section  66  of  the 
Act  of  1866,  and  the  effect  of  the  Act  of  1873,  when  that 
section  has  been  violated  with  the  knowledge  and  consent 
of  the  candidate,  we  have  already  had  occasion  to  notice 
in  the  judgment  of  this  Court  in  the  North  W entworth  case 
{ante  p.  343).  And  we  have  further  to  construe  section  66 
in  the  South  Ontario  case  {jpost  p.  420),  in  which  judgment 
is  now  to  be  delivered. 

With  respect  to  the  charge  founded  on  what  is  spoken 
of  as  the  "  Sunday  raid,"  I  shall  merely  say  that  I  am 
not  prepared  to  assent  to  the  application  to  that  case  of 
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the  principle  on  which  the  London  case  (a)  was  decided, 
or  to  hold  that  on  that  principle  alone  the  candidate  is 
to  be  fixed  with  knowledge  of  the  bribery  committed 
by  his  agents,  however  gross  and  deliberate  that  bribery 
may  have  been,  and  however  strong  may  be  the  suspicion 
created  in  our  minds  that  the  candidate  can  hardly  have 
been  quite  ignorant  of  what  was  being  done  on  his  behalf. 
I  entirely  assent  to  the  distinction  which  was  clearly 
pointed  out  by  Mr.  Robinson  in  the  very  able  argument 
which  he  addressed  to  us,  between  the  case  of  a  city  where, 
within  a  comparatively  small  area  and  for  the  space  of 
two  or  three  weeks,  bribery  had  been  going  on  so  extensive 
and  so  flagrant  as  to  be  appropriately  described  as  per- 
vading the  atmosphere ;  where  not  to  ascribe  knowledge 
of  it  to  the  candidate  in  whose  interest  it  was  committed, 
and  who  was  on  the  spot,  would  be  to  forego  experience 
and  give  no  weight  to  probabilities  so  strong  as  to  be 
almost  irresistible  ;  and  where,  in  the  graphic  language  of 
the  same  learned  Judge  whose  judgment  is  now  on  review, 
one  could  "  as  readily  believe  it  possible  for  the  respond- 
ent to  have  been  immersed  in  the  lake  and  to  be  taken 
out  dry,  as  that  the  acts  of  bribery  which  the  evidence 
discloses  to  have  been  committed  on  his  behalf,  almost 
under  his  eyes,  in  his  daily  path,  with  means  of  corrup- 
tion proceeding  from  his  own  headquarters  and  from  the 
hands  of  his  confidential  agents  there,  could  have  been 
committed  otherwise  than  with  his  knowledge  and  con- 
sent," and  the  present  case,  where  what  was  done  was 
done  only  a  few  hours  before  the  election,  and  though 
initiated  in  -the  town  where  the  candidate  lived  and  by 
agents  who  were  in  his  confidence,  was  carried  out  at  a 
place  several  miles  away,  and  amongst  the  voters  in  one 
locality  only  of  a  county  constituency. 

1  agree  that  the  appeal  should  be  dismissed  with  costs. 

Moss,  J.  A.,  concurred. 

Appeal  dismissed  with  costs. 

(9  Journal  Legis.  Assem.,  1875-6,  p.  199). 


(a)  Reported  Dominion  Elections,  1874,  post. 
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SOUTH  ONTARIO. 


Before  Mr.  Justice  Wilson. 

Whitby,  llfh  to  13th  May,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  22nd  December,  1875,  22nd  January,  1876. 

Abram  Farwell,  Petitioner,  v.  Nicholas  W.  Brown, 
Respondent. 

Agency — Political  association — Committees  —  Corrupt  practices — Treating 
during  polling  hours — Municipality  in  ivhich  polls  are  held'^ — Be- 
spondent  treating  himself  during  polling  hours — JS'eio  charge  in  Appeal 
— Particulars. 

The  respondent  was  nominated  by  a  Conservative  association,  and  he 
accepted  the  nomination.  The  delegates  to  the  association  were  to 
do  all  they  could  to  secure  his  election.  A  committee  was  appointed 
in  0.  to  canvass  the  town,  and  a  committee-room  was  engaged  and  paid 
for  by  the  association,  voters'  lists  were  procured  and  used  as  can- 
vassing books,  and  members  were  apjiointed  to  canvass  parts  of  the 
town,  and  reports  were  made  to  the  committee  of  the  result  of  the 
canvassing.  The  respondent,  who  resided  at  W. ,  did  not  attend  the 
meetings,  but  knew  they  were  canvassing  for  him,  and  gave  them 
blank  appointments  of  scrutineers  to  fill  up,  which  they  did,  but  the 
respondent  did  not  know  who  composed  the  committee. 

Held,  per  Wilson,.!.,  that  the  respondent,  by  authorizing  such  committee 
at  0.  to  appoint  scrutineers,  made  them  his  special  agents  for  that  par- 
ticular matter  and  for  that  occasion  only,  and  did  not  adopt  them  as 
his  general  agents  for  all  the  purposes  of  the  election. 

One  T.,  a  member  of  such  committee,  canvassed  actively  for  the  respond- 
ent and  to  his  knowledge,  and  on  the  nomination  day  attended  a  meet- 
ing of  the  respondent's  friends  in  W.,  at  which  the  respondent  was 
present,  and  at  which  arrangements  were  made  about  canvassing  and 
getting  out  votes,  and  generally  about  the  election. 

Held,  by  the  Court  of  Appeal  (  Wilson,  J.,  duhifante),  that  T.  was  an  agent 
of  the  respondent  for  the  purposes  of  the  election. 

One  G.,  a  member  of  the  same  committee,  had  a  voters'  list,  and  can- 
vassed for  the  respondent,  and  stated  he  had  no  doubt  the  respondent 
expected  him  to  vote  and  work  for  him. 

Held,  per  Wilson,  J.,  that  G.  was  not  an  agent  of  the  respondent. 

The  committee  at  the  town  of  VV.,  having  been  recognized  and  attended 
by  the  respondent,  were  held  to  be  his  agents. 

One  B.  was  a  member  of  the  committee  at  W.  for  the  respondent's  elec- 
tion, canvassed  for  him,  and  met  him  at  the  committee-rooms  once  or 
twice.  B.  was  also  appointed  in  writing  by  the  respondent  to  act  as 
scrutineer  for  him  on  the  polling  day,  and  during  polling  hours  gave 
whiskey  to  the  Deputy  Returning  Officer  in  the  polling  booth. 

Held,  per  Wilson,  J.,  that  B.,  while  acting  as  such  scrutineer,  was  not 
acting  in  his  former  capacity  as  committee-man  or  agent  of  the 
respondent,  and  that  his  appointment  as  scrutineer  did  not  empower 
him  to  do  an  act  of  treating  so  as  to  make  the  respondent  answerable 
for  it. 
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One  C,  a  member  of  such  committee  at  W. ,  partook  of  whiskey  in  the 
kitchen  of  a  tavern  at  W.  during  polling  hours,  and  also,  when  bring- 
ing a  voter  from  the  town  of  0.  to  the  town  of  W.  (within  the  same 
electoral  division)  to  vote  at  W.,  treated  himself  and  the  voter  in  0. 
.  Held  [Draper,  C.  J.  A.,  dissentiente),  that  C.  was  not  guilty  of  corrupt 
practices  within  s.  66  of  the  Election  Law  of  1868. 

Held,  bv  the  Court  of  Appeal  {Draper,  C.  J.  A.,  dissentiente),  that  s.  66 
of  the  Election  Law  of  1868  (32  Vic,  c.  21),  as  amended  by  36  Vic,  c. 
2,  applies  only  to  shop,  hotel  and  tavern  keepers,  who  alone  are  liable 
to  the  penalties  for  keeping  open  the  tavern,  etc.,  and  for  selling  or 
giving  spirituous  liquors  diiring  the  prohibited  hours. 

Held,  by  the  Court  of  Appeal  (reversing  Wilson,  J.),  that  the  prohibition 
in  such  section  (66)  as  to  opening  taverns  and  giving  or  selling  liquor  . 
"in  the  municipalities  in  which  the  polls  are  held,"  applies  to  all  the 
municipalities  within  the  constituency,  irrespective  of  the  place  where 
the  vote  is  given  or  to  be  given. 

The  respondent,  on  polling  day  and  during  polling  hours,  went  to  a 
tavern  at  W.  and  partook  therein  of  spirituous  or  fermented  liquor,  ■ 
for  which  he  did  not  then  pay. 

Held,  per  Wilson,  J.,  that  he  did  not  "sell  or  give  "  spirituous  liquors 
within  the  meaning  of  s.  66  of  the  Election  Law  of  1868. 

The  petitioner  was  not  allowed  to  urge  before  the  Court  of  Appeal  a 
charge  of  corrupt  practices  against  the  respondent  personally,  which 
had  not  been  specified  in  the  particulars,  or  adjudicated  upon  at  the 
trial  of  the  petition. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Bethune  and  Mr.  A.  G-.  McMilla7i  for  petitioner. 
Mr.  Hector  Cameron,  Q.C,  and  Mr.  Billings  for  respondent. 

The  evidence  affecting  the  election  is  set  out  in  the 
judgment. 

Wilson,  J. — -The  petitioner  contends  he  has  proved  cor- 
rupt practices  to  have  been  committed  hj  W.  H.  Thomas 
and  F.  E.  Gibbs,  who,  he  says,  were  the  general  author- 
ized agents  of  the  respondent,  and  that  he  has  proved 
corrupt  practices  to  have  been  committed  by  W.  H.  Billings 
and  Francis  Clark,  who,  he  says,  were  the  general  agents 
of  the  respondent,  but  if  not,  he  says  they  were  his 
agents  for  the  purpose  of  charging  him  with  treating, 
and  that  will  be  sufficient  for  the  petitioner's  case.  He 
charges  also  that  the  respondent  having  had  liquor  sold 
or  given  to  himself  during  the  polling  hours  at  Ray's 
tavern,  in  the  town  of  Whitby,  was  personally  guilty  of 
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a  corrupt  practice  within  the  66th  section  of  the  Election 
Law  of  1868. 

It  must  be  considered — 

Firstly  :  Whether  Mr.  Thomas  and  Mr.  Gibbs  were,  or 
either  of  them,  and  which  of  them  was  the  general  agents 
or  agent  of  the  respondent  ?  Secondly  :  Whether  Mr.  Bil- 
lings and  Mr.  Clark  were,  or  either  of  them,  and  which  of 
them  was  the  general  agents  or  agent  of  the  respondent, 
and  if  not  the  general  agents  or  agent,  whether  they  were, 
or  either  of  them  was,  the  agents  or  agent  of  the  respond- 
ent so  far  as  the  alleged  corrupt  practices  charged  are  - 
concerned  1  Thirdly  :  If  Thomas  were  the  agent  of  the 
respondent,  has  he  been  guilty  of  corrupt  practices  ? 
Fourthly:  If  Gibbs  were  also  an  agent,  has  he  been  guilty 
of  corrupt  practices  ?  Fifthly  :  If  Billings  were  an  agent, 
has  he  been  guilty  of  corrupt  practices  ^  Sixthly:  If  Clark 
were  an  agent,  has  he  been  guilty  of  corrupt  practices  ? 
Seventhly :  If  Thomas  were  an  agent,  has  he  been  guilty 
of  corrupt  practices  by  having  had  given  to  him  a  glass  of 
brandy  by  G.  Hodson  at  the  village  of  Columbus  in  polling 
hours  ^  Eighthly:  Whether  the  respondent  was  guilty  of 
corrupt  practices  by  having  had  sold  or  given  to  him  at 
Ray's  tavern,  by  the  person  attending  the  bar  there,  liquor 
during  polling  hours  ? 

The  first  question  I  have  to  deal  with  is  whether  Thomas 
was  the  agent  of  the  respondent  for  the  purpose  of  the 
election  ?  That  of  course  depends  upon  the  evidence,  and 
it  is  to  this  effect.  Thomas  said  :  "  I  was  at  the  conven- 
tion for  choosing  delegates,  and  was  chosen  one  of  them. 
I  think  it  was  called  by  the  Conservative  Association  for 
the  South  Riding.  I  am  a  member  of  the  association. 
The  meeting  was  at  Brooklin.  The  delegates  retired  to 
an  adjoining  room  and  chose  Mr.  Brown  by  ballot.  Brown 
accepted  the  nomination  two  or  three  days  after.  It  was 
understood  these  delegates  were  to  do  all  that  they 
could  to  secure  Mr.  Brown's  election.  There  was  a  meet- 
ing at  the  committee-room  in  Oshawa  a  few  days  after 
Brown's  acceptance  ;  don't  know  who  engaged  or  paid 
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for  the  room.  The  committee  met  there  nearly  every 
evening  until  the  election  was  over.  It  was  arranged  that 
certain  members  of  the  committee  were  to  canvass  certain 
parts  of  the  town.  I  was  to  canvass  generally.  There 
were  voters'  lists  got  and  put  into  the  form  of  books  for 
canvassing ;  think  the  Conservative  Association  paid  for 
the  use  of  the  room.  The  scrutineers  were  appointed  by 
the  committee.  I  suppose  blank  appointments,  signed  by 
Mr.  Brown,  were  got  and  filled  up  by  the  committee.  I 
did  what  I  could  in  the  riding  for  Mr.  Brown.  I  had 
not  much  else  to  do  at  the  time,  and  I  went  into  this  elec- 
tion to  win.  I  met  Brown  at  Oshawa  during  the  canvass. 
He  was  not  at  our  meetings.  No  arrangement  that  he  was 
not  to  attend.  From  anything  that  passed  between  us, 
I  do  not  know  he  knew  I  was  canvassing  for  him  ;  I  sup- 
pose he  knew  I  was  doing  all  I  could  for  him.  There  were 
reports  made  to  committees  of  the  result  of  the  canvass- 
ing. On  nomination  day,  after  the  nomination  was  over, 
a  meeting  of  Brown's  friends  was  held  in  the  room  over 
the  Chronicle  office  in  the  town  of  Whitby.  Brown  came 
to  it ;  it  was  to  arrange  about  canvassing  and  about  getting 
out  voters  and  generally  about  the  election.  I  was  there 
only  a  few  minutes.  There  were  volunteer  teams  from  a 
number  of  people  for  the  election,  and  among  them  from 
myself.  I  drove  one  Hoey  as  far  as  Cedarville  to  vote, 
drove  him  in  the  team  I  had  hired  to  go  to  Port  Perry  in 
the  North  Riding  to  vote ;  did  not  hire  the  team  to  take 
him,  but  to  go  to  Port  Perry.  I  had  $50  bet  on  the  result 
of  the  election." 

That  is  the  whole  of  the  evidence  as  to  acts  on  which 
the  agency  for  Brown  is  founded  and  from  which  it  is  to 
be  inferred,  excepting  the  acts  of  treating,  which  are  the 
corrupt  practices  to  be  connected  with  the  alleged  agency. 
Do  these  acts  establish  the  agency  ?  The  Brooklin  meeting 
was  called  by  the  Conservative  Association  before  there 
was  any  candidate.  The  meeting  of  the  delegates  was 
also  before  there  was  a  candidate.  Brown's  first  act  was 
two  or  three  days  after  his  nomination  by  the  delegates. 
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So  far,  Thomas  was  not  his  agent ;  he  was  only  a  member 
of  the  party  which  supported  Brown  afterwards,  and  it 
may  be  an  active  member,  too.  The  delegates  were  to  do 
all  they  could  for  Brown.  Brown  resided  in  Whitby ; 
Thomas  resided  in  Oshawa.     The  committee  meetings 

o 

Thomas  speaks  of  were  held  in  Oshawa.  The  committee- 
room  was  paid  for  by  the  Conservative  Association.  It 
may  be  presumed  that  all  that  was  done  up  to  the  time 
of  the  hiring  of  the  committee-room  in  Oshawa  was  done 
by  the  Conservative  Association,  or  by  the  voluntary  con- 
tributions of  the  electors  in  order  to  secure  a  represen- 
tative on  the  side  of  that  body  or  party.  It  is  what  took 
place  after  that  which  must  be  chiefly  relied  upon  to  con- 
nect or  identify  Brown  with  the  acts  of  Thomas,  although 
the  previous  conduct  and  position  of  Thomas  must  not  be 
wholly  lost  sight  of.  What  happened  after  the  committee- 
room  in  Oshawa  was  opened  was  this :  The  committee 
met  almost  every  night  upon  election  business.  They 
provided  for  canvassing  the  town.  Thomas  was  to  canvass 
generally ;  he  was  not  restricted  to  any  particular  division 
of  it.  Voters'  lists  were  got  by  the  committee  for  can- 
vassing. Thomas  met  Brown  at  Oshawa  during  the  can- 
vassing. Thomas  supposes  Brown  knew  he  (Thomas)  was 
doing  all  he  could  for  him.  Brown  signed  blank  appoint- 
ments of  scrutineers,  and  delivered  them  in  some  way  to 
the  committee  in  Oshawa  to  fill  up,  and  they  did  so.  At 
the  meeting  held  after  the  nomination  on  nomination  day, 
at  which  Brown  was  present,  it  was  arranged  that  there 
should  be  canvassing,  voters  brought  up,  and  other  usual 
means  taken  to  forward  the  election.  Thomas  says  he 
went  in  to  win  at  this  election,  and  he  did  what  he  could 
do  for  Brown  all  over  the  riding,  and  he  had  $50  bet  on 
the  result  of  the  election. 

There  can  be  no  doubt,  then,  that  under  these  circum- 
stances, and  from  his  conduct  on  the  polling  day,  that 
Thomas  was  a  very  active  committee-man  and  partizan 
for  Brown,  and  that  he  was  clearly  an  agent  of  the  com- 
mittee. I  was  disposed  to  think  very  strongly  that  Thomas 
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was  shown  to  be  an  agent  of*  the  respondent  during  and 
for  the  purpose  of  the  election,  on  the  following  grounds . 
Brown  knew  there  was  a  committee  sitting  in  Oshawa  in 
connection  with  his  election,  because  he  entrusted  that 
committee  with  blank  appointments  of  scrutineers  signed 
by  him,  to  fill  up  with  the  names  of  such  persons  as  the 
committee  selected  for  that  duty ;  in  fact,  that  he  left 
such  blank  appointments  with  the  committee  was  a  dele- 
gation of  power  to  that  body,  to  that  extent  at  all  events, 
to  act  for  him.  Brown  knew  Thomas  was  doing  all  he 
could  for  him,  although  not  from  anything  which  was 
said  between  them,  and  although  it  does  not  appear  Brown 
knew  Thomas  was  a  member  of  the  committee,  and  Brown 
knew  generally  that  canvassing  and  the  other  ordinary  pro- 
ceedings as  to  elections  were  being  carried  on  in  Oshawa 
for  him,  and  I  thought  it  must  be  said  that  Brown  did 
know  that  Thomas  was  doing  all  he  could  for  him  during 
that  period  of  canvassing,  and  so  that  there  was  sufficient 
authority  conferred  on  Thomas  to  continue  so  to  act,  and 
of  a  ratification  by  Brown  of  what  Thomas  had  already 
done. 

If  it  were  not  that  Brown  gave  authority  to  the  com- 
mittee to  appoint  the  scrutineers,  I  think  it  could  not  be 
said  that  the  evidence  showed  that  Brown  was  identi- 
fied with  the  committee,  but  that  it  was  a  committee 
merely  in  his  interest,  got  up  either  by  the  Conservative 
Association  or  by  voluntary  contributions  of  the  people 
of  the  village  favorable  to  that  party  and  to  the  candi- 
date. Staleyhridge  case  (1  O'M.  &  H.  66) ;  Westminster  case 
(1  O'M.  &  H.  91). 

Having  given  that  authority,  he  did  to  that  extent 
constitute  the  committee  his  agents ;  but  I  think  he 
thereby  did  not  adopt  them  as  his  general  agents  for  all 
purposes,  and  so  constitute  each  member  of  it  his  repre- 
sentative to  canvass  or  to  make  him  responsible  for  the 
bribery  or  treating  of  the  members.  Empowering  a  per- 
son to  act  as  objector-general  at  the  revision  of  voters' 
lists  does  not  give  him  authority  to  bind  the  candidate 
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by  an  act  o£  bribery:  Wigan  case  (1  O'M.  &  H.  188).  I 
thought  that  strictly  agency  on  the  part  of  Thomas  was 
established  by  the  evidence  referred  to,  although  there 
was  no  express  or  direct  authority  given  by  Brown  to 
Thomas  to  canvass  generally  or  to  do  all  he  could  for  him. 
I  did  not  think  it  was  conclusive  evidence  of  agency  ;  but 
that  it  was  evidence  nevertheless,  and  it  certainly  is  so. 

But  I  am  disposed  to  doubt  whether  agency  has  been 
established  either  in  fact  or  by  implication,  for  the  follow- 
ing reasons  :  The  original  meeting  to  choose  delegates  was 
called  by  the  Conservative  Association,  Thomas  being  at 
the  time  a  member  of  it.  The  delegates  so  chosen,  of 
which  Thomas  Avas  one,  nominated  Brown  as  their  can- 
didate. The  committee-room  in  Oshawa  was  hired  by  the 
same  association.  How  the  committee  was  appointed 
does  not  appear.  Thomas  was  a  member  of  it.  Brown 
was  never  at  any  of  its  meetings.  There  is  no  evidence 
he  knew  who  were  the  members  comprising  it.  That 
committee  unquestionably  did  canvassing,  and  authorized 
it  to  be  done,  for  Brown,  and  managed  the  election  matters 
generally  for  their  candidate.  And  if  Brown  can  be 
identified  with  it,  then  agency  by  the  committee  and  by 
Thomas  also  will  be  well  established  against  Brown.  But 
can  Brown  be  identified  with  the  committee  ?  He  did  not 
appoint  it ;  was  never  at  it ;  did  not  know  who  composed 
it ;  excepting  the  fact  that  he  gave  it  authority  to  appoint 
his  scrutineers,  there  is  no  evidence  which  shows  that  he 
knew  there  was  such  a  body  at  all.  In  the  Staleyhridge 
case  (1  O'M.  &  H.  66),  Blackburn,  J.,  speaks  of  a  "  com- 
mittee not  selected  by  the  respondent,  but  consisting  of 
hond  fide  volunteers  chosen  by  the  voters  of  the  district 
as  persons  in  whom  they  had  confidence,  to  be  the  head 
of  their  own  department,  and  to  act  together  ;"  and  again, 
at  p.  72,  he  says :  "  But  in  such  a  case  as  this,  when  I  am 
convinced  that  they  were  really  hond  fide  volunteers, 
voters  acting  for  themselves,  not  selected  by  the  member 
or  chosen  by  him  at  all,  but  really  hona  fide  in  a  business- 
like manner,  the  voters  of  the  district  choosing  sober  and 
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respectable  men  in  whom  they  had  confidence  to  be  the 
head  of  their  own  department,  and  acting  together,  a 
messenger  who  is  sent  by  one  of  them  is  not  so  directly 
connected  with  the  candidate  or  any  of  his  recognized 
agents  as  to  make  him  responsible  for  his  misconduct  in 
offering  a  bribe."  So  also  in  the  Westminster  case  (1  O'M- 
&  H.  91),  Martin,  B.,  said  :  "  It  was  proved  that  one  Davis 
was  a  person  who  canvassed  for  a  society  called  '  The 
Working-man's  Conservative  Association.'  This  society 
was  assumed  to  be  formed  of  working-men,  but  next  to 
nothing  was  subscribed  to  it  by  working-men  ;  all  the  rest 
of  the  funds  of  the  society  came  from  a  subscription  of 
£60  from  the  respondent  himself  (he  withdrew  from  the 
society,  however,  on  becoming  a  candidate),  two  sub- 
scriptions from  his  partner,  and  various  other  sums  from 
persons  who  subscribed,  expecting  this  money  to  be  ex- 
pended in  promoting  their  political  views.  The  funds  of 
the  society  were  spent  in  canvassing  persons  to  vote  for 
the  respondent,  but  the  evidence  was  that  it  was  an  inde- 
pendent agency,  and  that  this  body  was  acting  on  its  own 
behalf."  And  on  this  statement  of  facts,  the  Judge  said, 
"  he  should  not  hold  Davis  to  be  an  agent." 

I  am  not  prepared,  upon  the  evidence  and  upon  the  state- 
ment of  the  law  to  which  I  have  referred,  to  say  that  it 
was  Brown's  committee  appointed  by  him,  or  adopted  by 
him  (excepting  as  to  the  scrutineers),  or  authorized  by 
him  to  canvass  for  or  to  manao^e  the  election  contest  gene- 
rally  for  him.  I  have  already  said  that  the  authority  by 
Brown  to  this  committee  to  name  scrutineers  for  him  was, 
in  my  opinion,  a  special  authority  to  act  in  that  particular 
matter  and  for  that  occasion  only,  and  that  it  cannot  be 
extended  to  the  adoption  by  him  of  the  committee  as  his 
general  agents  for  all  purposes. 

If  the  committee  were  not  of  Brown's  nomination  or 
adoption — were  not,  in  fact,  his  general  agents  deriving 
their  authority  from  him  as  all  agents  must  do,  then  it 
will  be  very  difficult  to  make  out  that  Thomas  was  an 
agent  of  Brown.    He  had  nothing  personally  to  do  with 
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Brown  excepting  that  during  the  canvassing  he  saw  Brown 
in  Oshawa.  He  did  not  speak  to  Brown  of  canvassing,  but 
he  says  he  supposed  that  Brown  knew  that  he  (Thomas) 
was  doing  all  he  could  for  him  in  the  election.  If  these 
circumstances  be  of  such  a  nature  that  it  can  be  inferred 
that  Brown  accepted  Thomas  from  thenceforth  as  his 
agent,  it  is  of  no  consequence  whether  the  committee 
was  appointed  by  or  adopted  by  Brown  or  not.  The 
statement  of  Thomas  shows  rather  that  he  was  a  volun- 
teer and  had  no  authority  from  Brown,  or  if  he  were 
acting  under  any  authority,  that  he  was  acting  for  and 
under  the  committee.  Now  a  candidate  is  not  obliged, 
as  a  rule,  to  repudiate  all  voluntary  acts  of  service.  He 
may  accept  them  at  times  without  binding  himself  to  all 
that  such  persons  may  do  for  him.  As  in  the  Stalcyhridge 
case  (1  O'M.  &  H.  70),  where  Blackburn,  J.,  said :  "  The 
effect  of  that  would  be  to  say  that  whenever  there  were 
volunteers  who  were  acting  at  all,  and  whose  voluntary 
acting  was  not  repudiated  by  the  candidate  or  his  agents — 
whenever,  in  fact,  a  person  came  forward  and  said,  '  I  will 
act  for  you  and  endeavor  to  assist  you,'  and  the  candi- 
date or  his  agent  said,  '  I  am  very  much  obliged  to  you, 
sir,' — any  corrupt  or  improper  act  done  by  that  volunteer, 
although  unconnected  with  the  member,  would  render  the 
election  void.  To  lay  down  such  hard  and  fast  rules  as 
that  would  at  times  work  great  injustice."  But  Brown  did 
not  say  to  Thomas  that  he  (Brown)  was  very  much  obliged 
to  Thomas  for  anything  he  supposed  Thomas  was  doing. 
The  most  that  can  be  said  is  that  if  Brown  did  know 
Thomas  was  doing  all  he  could  for  him,  he  did  not  object 
to  it  or  repudiate  his  acts.  But  a  candidate  by  mere  non- 
interference does  not  necessarily  bind  himself  by  or  to 
what  another  may  be  doing  for  him ;  that  alone  will  not 
make  the  other  his  authorized  agent.  It  must  be  remem- 
bered too  that  Thomas  did  not  tell  Brown  he  was  doing 
all  he  could  for  him.  He  said  that  nothing  of  the  kind 
was  mentioned ;  that  all  he  said  was  that  he  supposed 
Brown  did  know  that  he  (Thomas)  was  doing  all  he  could 
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for  him.  After  much  hesitation,  and  I  must  say  to  a  con- 
siderable extent  against  my  own  primary  impression,  I 
think  the  agency  of  Thomas  has  not  been  established  as 
against  the  respondent.  Thomas  was  not  the  direct  re- 
presentative of  Brown.  He  was  the  agent  of  and  for 
the  committee,  and  if  the  agency  of  the  committee  had 
been  proved,  the  agency  of  Thomas  would  have  been 
proved  too.  But  I  am  not  satisfied  the  committee  are 
shown  to  have  been  the  general  authorized  agents  of  the 
respondent. 

As  to  Mr.  Gibbs,  the  evidence  as  to  him  is  :  "I  was 
working  in  Brown's  interest  in  Oshawa.  The  committee 
there  was  divided  into  wards.  I  was  interested  in  the 
Son's  Hall  ward  particularly,  but  (in  answer  to  the  words 
of  Mr  Bethune's  question)  I  had  a  roving  commission 
over  the  rest  of  the  town.  We  met  at  the  committee- 
rooms.  Oshawa  was  divided  into  sections ;  each  section 
had  a  committee  of  its  own.  I  canvassed  where  I  thought 
it  would  be  of  use.  I  had  a  voters'  list.  We  raised  no 
fund  to  pay  expenses.  I  did  not  contribute  one  dollar. 
No  arrangement  that  I  am  aware  of  to  pay  expenses.  I 
was  in  Oshawa  on  polling  day.  There  were  some  public 
meetings  held  in  Oshawa.  Brown  was  there.  I  am  not 
aware  of  Brown's  convassing  a  single  man  in  Oshawa. 
No  conversation  with  him  about  our  canvassing.  I  said 
to  Brown  I  had  no  doubt  Oshawa  would  do  its  duty  again. 
I  have  not  the  least  doubt  that  Brown  expected  me  to  vote 
and  to  work  for  him  too.  I  spent  no  money  at  the  elec- 
tion but  my  own  personal  expenses,  and  they  were  very 
trifling,  a  glass  of  beer  and  a  cigar  once  in  a  while ;  I  hired 
no  teams."  Upon  that  evidence  I  cannot  say  there  is 
agency  established.  There  is  the  fact  that  Gibbs  was  one 
of  the  committee  and  was  canvassing  generally,  but  not 
by  authority  from  Brown  unless  through  the  committee; 
but  there  is  still  the  same  lack  of  evidence  to  prove  that 
the  committee  was  appointed  by  Brown,  although  it  was 
unquestionably  acting  for  him  and  in  his  interest.  There 
is  also  the  same  lack  of  evidence  that  Brown  personally 
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adopted  or  authorized  Gibbs'  individual  acts.  I  therefore 
find  the  first  question  against  the  petitioner — that  Thomas 
and  Gibbs  were  not,  according  to  the  evidence,  the  author- 
ized accents,  nor  was  either  of  them  the  authorized  agent 
of  the  respondent  at  the  time  of  or  during  the  election. 

As  to  the  second  question,  relating  to  the  alleged  agency 
of  Billings  and  Clark  or  of  either  of  them.  The  evidence 
as  to  Mr.  Billings  is :  "I  took  part  in  the  election ;  was 
on  Brown's  committee  in  the  town,  held  over  the  Chronicle 
office.  I  was  not  an  active  member.  I  canvassed  those 
I  met.  Saw  Brown  every  day  at  that  time  ;  saw  him  at 
the  committee-room  once  or  twice ;  no  other  committee 
but  that  one  in  the  place.  I  was  a  scrutineer  at  one  of 
the  polls  here  for  Brown.  There  was  whiskey  at  the  poll 
that  day.  I  took  it  for  lunch.  I  gave  the  Deputy  Return- 
ing Officer  some  of  it  that  day  at  lunch  time ;  gave  it  to 
no  one  else." 

I  think  on  this  evidence  that  Mr.  Billings,  while 
acting  in  a  special  character  as  scrutineer,  and  under 
a  special  written  authority  from  the  respondent,  cannot 
be  said  to  have  been  in  any  way  acting  in  his  former 
capacity  of  a  committee-man,  or  agent  of  or  for  the  re- 
spondent; and  when  he  gave  the  whiskey  to  the  Deputy 
Returning  Officer  at  lunch  time,  and  took  some  as  part 
of  his  own  lunch,  was  doing  an  act  in  no  way  as  a  repre- 
sentative of  Mr.  Brown.  If  the  authority  to  act  as  an 
objector-general  in  settling  the  voters'  lists  will  not  make 
such  person  the  agent  of  the  candidate,  to  fix  him  with 
bribery  committed  by  such  person —  Wig  an  case  (1  O'M.  & 
H.  188) — the  appointment  of  Mr.  Billings  to  act  as  scruti- 
neer will  not  empower  him  to  do  an  act  of  treating  and  to 
make  the  respondent  answerable  for  it.  Upon  that  occa- 
sion Mr.  Billings'  authority  was  limited  to  that  especial 
duty,  and  he  had  no  power  whatever  to  assume  to  act 
beyond  it :  Boclwin  case  (1  O'M.  &  H.  117) ;  Hereford  case 
(1  O'M  &  H.  194).  The  fact  that  he  gave  whiskey  to  the 
Deputy  Returning  Officer  and  not  to  any  voter,  shows 
that  he  did  not  assume  to  be  acting  as  a  committee-man 
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or  as  a  general  agent  of  the  respondent,  if  he  can  be  said 
even  to  have  been  one.  I  am  of  opinion  Mr.  Billings  was 
not  an  agent  of  Brown's  who  could  bind  him  for  the  act 
of  treating,  if  it  be  one. 

As  to  Clark's  alleged  agency.    He  said :  "  I  attended 
Brown's  committee  meetings  at  the  last  election.  They 
were  held  over  the  Chronicle  office.    I  attended  not  over 
three  times ;  went  there  to  help  on  Brown's  election.  I 
would  like  to  see  Brown  elected.     I  don't  remember 
asking  any  one  to  vote  for  Brown  in  the  Orange  lodge,  or 
out  of  it.    I  went  on  the  polling  day  for' Jordan,  a  voter, 
to  vote  for  Brown.    I  Q^ot  him  and  brouofht  him  to  vote. 
I  was  at  Bandell's  tavern  that  day  in  the  kitchen.  I 
took  a  drink  there  between  9  a.m.  and  5  p.m.  in  Whitby. 
I  had  a  glass  at  Oshawa  too.    I  treated  myself  there  and 
Jordan  also.   I  paid  for  it ;  think  it  was  whiskey  we  had. 
Jordan  worked  in  Oshawa  but  lived  in  Whitby,  and  had 
a_yqte  here.    Fothergill  volunteered  to  drive  me  there 
for  Jordan,  and  we  brought  him  up.    There  was  no  par- 
ticular part  of  the  town  given  to  me  to  canvass.    I  think 
I  saw  Brown  once  at  the  committee  meeting.    I  know  of 
no  other  body  organized  for  Brown's  election  but  this 
committee.    Jordan  went  into  the  polling  place,  and  I 
suppose  he  voted.   He  does  not  belong  to  my  lodge:  he  is  a 
Roman  Catholic."   I  think  the  Whitby  committee  is  shown 
to  have  been  Brown's  committee,  at  which  he  attended 
several  times.    The  members  were  to  canvass  generally 
for  him,  and  Mr.  Billings  did  do  some  of  it.    Clark  was 
one  of  the  committee,  and  he  was  authorized  to  canvass, 
and  was  not  limited  as  to  any  particular  part  of  the  town 
to  work  in.    With  such  authority  he  went  to  Oshawa 
for  Jordan,  a  voter,  and  brought  him  up  to  Whitby  to 
vote  for  Brown,  and  it  is  believed  Jordan  did  vote,  as 
he  went  into  the  poll  for  that  purpose.    While  Clark  had 
Jordan  in  his  company  at  Oshawa,  and  before  they  left 
it  for  Whitby,  where  J ordan  was  to  vote,  he  treated  him- 
self and  Jordan  to  a  glass  of  whiskey  each,  and  he  paid 
for  it. 
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The  third,  fourth,  and  fifth  questions  it  is  unnecessary 
to  say  anything  of,  because  if  Thomas,  Gibbs,  and  Billings 
were  not  the  agents  of  the  respondent,  there  were  no  cor- 
rupt practices  to  make  him  answerable  for  the  acts  proved 
against  them. 

The  sixth  question,  which  relates  to  the  treating  by 
Clark,  an  authorized  agent  of  the  respondent,  I  must  now 
dispose  of.  After  much  consideration,  and  of  doubt  too, 
I  come,  with  some  hesitation,  to  the  conclusion  that  the 
treating  by  Clark,  an  authorized  agent  of  the  respondent, 
of  the  voter  Jordan,  was  not  an  act  within  the  terms  of 
the  66th  section  of  the  Election  Law  of  1868,  because  the 
liquor  was  not  so  given  by  Clark  to  Jordan  within  the 
limits  of  the  municipality,  where  the  poll  of  the  town  of 
Whitby  was  held.  I  think  that  is  the  reading  of  that  part 
of  the  section  which  it  was  said  was  applicable  to  the  case. 
The  whole  section  is  as  follows  :  "  Every  hotel,  &c.,  shall  be 
closed  during  the  day  appointed  for  polling  in  the  wards 
or  municipalities  in  which  the  polls  are  held,  and  no  spirit- 
uous or  fermented  liquors  or  drinks  shall  be  sold  or  given 
to  any  person  within  the  limits  of  such  municipality  during 
the  said  period,  under  a  penalty  of  $100  in  every  such 
case."  If  a  poll  is  held  in  a  city  in  one  of  two  wards 
into  which  the  city  is  divided  for  electoral  purposes,  the 
hotels,  (fee,  in  such  ward  in  which  the  poll  is  held  must  be 
closed  on  the  day  of  polling.  They  need  not  be  closed  in 
the  other,  but  no  liquor  is  to  be  sold  or  given  throughout 
the  whole  of  the  city,  that  is,  in  the  whole  municipality, 
during  that  day.  If  an  election  is  going  on  in  a  town 
and  in  another  municipality  forming  one  electoral  divi- 
sion, the  hotels,  &c.,  in  all  the  municipalities  in  which  the 
polls  are  held  must  be  closed,  and  no  liquor  is  to  be  sold 
or  given  within  the  limits  of  such  municipality  during  the 
said  period.  It  is  not  within  the  limits  of  such  7nunici- 
pcdities  nor  within  the  electoral  division,  nor  within  any 
such  municipality,  but  within  such  municipality;  and  the 
question  arises  when  there  are  more  municipalities  than 
one  in  the  electoral  division  in  which  the  polls  are  held. 
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what  municipality  is  it  that  is  referred  to  by  such  munici- 
pality ?  Will  it  apply  to  the  giving  of  liquor  in  the  munici- 
pality of  Oshawa,  although  a  poll  for  that  election  is  held 
there,  while  the  poll  to  be  voted  at  is  in  the  municipality 
of  the  town  of  Whitby,  both  municipalities  being  in  the 
one  electoral  division  of  South  Ontario  ? 

If  it  will  apply  to  such  a  case  as  that,  it  will  equally 
apply  to  liquor  given  in  North  Ontario  or  in  the  city  of 
Toronto,  in  which  places  elections  are  going  on  when  the 
vote  is  to  be  given  in  South  Ontario,  for  which  division 
an  election  is  also  going  on  upon  the  same  day.  I  under- 
stand such  municipality  to  be  the  municipality  "  in  which 
the  polls  are  held."    Which  poll  is  it  that  is  referred  to  ? 

•If  a  person  were  prosecuted  for  the  penalty  of  SI 00  for 
violating  this  enactment,  I  think  it  would  have  to  be 
held  that  sitch  municivality  applied  to  the  municipality 
"  in  which  the  polls  are  held,"  and  that  these  w^ords 
being  governed  by  the  singular  term  of  municivality, 
must  mean  the  one  in  which  the  poll  to  be  voted  at  is 
held.  I  am  only  speaking  of  the  66th  section,  which,  it 
is  said,  applies  to  the  fact  only  of  selling  or  giving  liquor^ 
and  not  to  the  intent  with  which  it  is  given,  as  in  the 
ordinary  cases  of  treating,  and  I  feel  no  disposition  to 
extend  the  operation  of  a  provision  for  which  so  compre- 
hensive a  grasp  is  claimed  to  have. been  given,  so  long  as 
I  do  not  see  that  any  such  meaning  must  necessarily  be 
attributed  to  it.  I  do  not  say  positively  that  my  construc- 
tion of  the  66th  section,  as  it  respects  Clark's  treating 
Jordan  at  Oshawa  while  the  poll  at  which  the  vote  was 
given  was  in  Whitby,  is  certainly  right.  I  give  it  with 
some  degree  of  diffidence.  But  I  think  it  is  correct,  and 
I  think  it  is  the  only  sensible  one  which  can  be  given 
to  it.  At  the  present,  I  determine  that  Clark,  although 
an  agent  of  the  respondent,  did  not  do  an  act  in  treating 
Jordan  in  Oshawa,  while  he  voted  in  Whitby,  which  was 
contrary  to  the  66th  section  of  the  Election  Law  of  1868  ; 
and  my  answer  to  the  second  question,  therefore,  is  against 
the  petitioner,  both  as  regards  Mr.  Billings  and  Mr.  Clark, 
but  upon  different  grounds,  as  before  stated. 
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The  seventh  question,  which  depends  on  whether  Thomas 
was  guilty  of  drinking  at  Hodson's,  it  is  not  necessary 
to  answer,  as  I  have  not  found  the  agency  to  be  proved. 
If  it  had  been  proved  I  should  have  been  obliged  to  have 
held,  as  in  Clark's  case,  that  the  glass  of  brandy  which 
Mr.  Hodson  gave  to  Mr.  Thomas  at  Columbus,  was  not 
liquor  given  in  the  municipality  in  which  the  poll  was 
held,  so  far  as  Thomas  was  concerned,  who  voted  in  Oshawa. 
If  Thomas  had  not  voted  at  all,  I  understand  it  would 
still  be  contended  by  the  petitioner  that  if  he  had  been 
an  agent  of  the  respondent,  and  the  innkeeper  gave  to 
Thomas  a  glass  of  brandy  at  any  place  within  the  elec- 
toral division,  or  even  beyond  it,  if  a  poll  happened  to  be 
held  there  at  the  time,  it  would  invalidate  the  election 
for  this  South  Riding. 

I  can  see  a  way  in  which  definiteness  can  be  given  to 
the  words  such  municipality,  before  mentioned,  where  a 
person  is  to  vote,  because  it  may  mean  the  municipality 
where  the  vote  is  given  or  to  be  given.  But  when  the 
agent  of  a  candidate,  who  has  no  vote,  is  given  liquor  in 
such  municipcdity ,  I  do  not  knoAV  to  what  municipality 
the  reference  is  made.  Nor  do  I  know  what  municipality 
is  referred  to  if  the  agent  sell  or  give  liquor  to  a  person 
who  is  not  a  voter  in  the  electoral  district.  I  should  say 
also  that  this  act  of  drinking  by  Thomas  was  not  an  act 
of  selling  or  giving  liquor  within  the  66th  section,  but  of 
receiving  only.  As  to  the  act  of  giving  liquor  to  voters 
and  others  by  Thomas  at  Hallett's  hotel,  I  am  of  opinion 
it  has  been  proved,  and  if  the  agency  by  Thomas  had  also 
been  proved,  the  giving  of  such  liquor  must,  I  fear,  by  the 
rigid  construction  of  the  66th  section,  although  there  was 
no  corrupt  intent,  have  made  void  the  election.  But  the 
agency  was  not  proved,  in  my  opinion,  as  before  stated. 

The  eighth  question  is,  What  is  the  effect  of  the  re- 
spondent having  had  liquor  sold  or  given  to  him  at  Ray's 
tavern  in  the  town  during  the  polling  hours  ?  I  think 
the  evidence  shows,  as  a  fact,  that  he  did  get  spirituous 
or  fermented  liquor  during  these  hours  at  Ray's  tavern. 
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Samuel  Ray  says  so.  He  says  Brown  called  for  a  treat. 
He  drank  twice  that  day.  No  one  drank  with  him.  He 
has  not  paid  for  it  yet.  It  is  very  clear,  I  think,  that  his 
buying  or  receiving  drink  is  not  selling  or  giving  it  within 
the  66th  section.  It  is  said  that  as  there  can  be  no  sale 
or  gift  without  a  purchase  or  receipt,  there  can  be  no 
complete  sale  or  gift  until  the  other  contemporary  acts 
take  place  ;  but  that  where  the  sale  or  gift  is  complete, 
the  purchaser  or  receiver  is  as  much  an  offender  against 
that  section  of  the  Act  as  the  seller  or  giver,  because  the 
Act  does  not  say  no  person  shall  sell  or  give,  but  no  liquor 
shall  he  sold  or  given,  and  it  is  sold  or  given  when  there  is 
a  purchaser  or  receiver,  and  in  that  case  the  purchaser  or 
receiver  is  violating  the  Act  by  joining  in  the  transaction 
of  sale  or  gift  as  much  as  the  actual  seller  or  donor. 

A  person  cannot  be  both  seller  and  buyer,  and  if  the 
seller  is  subjected  to  a  penalty,  that,  by  no  force  of  lan- 
guage or  reasoning,  can  be  made  to  extend  to  the  buyer. 
Both  may  be  specially  made  liable  as  both  are  equally 
culpable.  The  statute  does  not  here  speak  of  a  seller  or 
giver,  but  it  says  no  liquor  shall  be  sold  or  given  to  any 
])erson  under  a  penalty.  I  do  not  think  that  includes  the 
person  who  buys  or  receives  in  the  penalty  even  without 
the  words  to  any  person ;  I  think  I  may  say  I  have  no 
doubt  that  it  is  the  seller  or  giver  only  who  is  liable,  for 
he  is  the  person  who  makes  the  sale  or  gift ;  the  other 
cannot  make  it,  although  he  is  a  receiving  party  to  per- 
fect it.  I  fully  adopt  the  opinion  of  Draper,  C.  J.  A.,  as 
given  in  the  West  Toronto  case  {ante  p.  179),  decided  a 
few  days  ago. 

If  a  statute  declared  that  no  promissory  note  should 
be  made  without  a  stamp  being  attached  to  it  under  a 
penalty,  would  the  payee  be  liable  for  the  penalty  if  the 
stamp  were  not  attached  ?    I  think  he  would  not  be. 

This  question  I  also  decide  against  the  petitioner. 

If  this  enactment  as  applied  to  Brown,  the  candidate 
himself,  in  taking  a  glass  of  liquor  as  he  did  in  Ray's 
tavern,  is  enforced,  as  it  is  said  it  must  be,  then,  as  the 
29 
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candidate  himself  at  his  own  expense  drank  a  glass  o£ 
whiskey  or  beer,  he  must  be  personally  gnilty  of  a  cor- 
rupt practice,  and  besides  the  loss  of  his  seat  and  a  pe- 
cuniary penalty,  he  becomes  incapacitated  for  eight  years 
from  being  elected  again.  Such  results  must  make  me 
careful  how  a  statute  is  expounded  which  leads  to  such 
highly  penal  consequences. 

The  more  comprehensive  the  provision  against  drink- 
ing and  treating  at  such  a  time  can  be  made,  the  better  it 
must  be  for  electoral  purposes  and  for  all  persons  con- 
cerned ;  but  it  cannot  be  made  so  absolute  or  unqualified 
as  it  now  reads,  and  as  it  is  said  it  must  be  construed. 

So  far  as  this  case  has  now  gone,  I  must  decide  the 
whole  of  it  in  favor  of  the  respondent.  I  have  had  grave 
doubts,  from  Avhich  I  cannot  say  I  am  yet  relieved,  with 
respect  to  the  agency  of  Thomas  and  Mr.  Gibbs,  although 
with  respect  to  Mr.  Gibbs  it  may  not  be  of  any  moment 
whether  he  was  an  aojent  or  not,  for  I  do  not  think  his 
treating  himself  was  against  the  Act,  as  I  have  before 
stated,  and  I  have  very  great  doubt  whether  his  treating 
the  two  commercial  travellers,  strangers  in  the  division 
and  not  voters,  can  be  an  act  prohibited  by  the  66th  sec- 
tion just  construed ;  and  besides,  tliere  was  no  evidence 
given  of  the  kind  of  liijuor  which  was  taken  by  these  two 
strangers  ;  there  was  nothing  to  show  it  was  spirituous  or 
fermented  liquor ;  and  I  do  not  feel  disposed  to  supply 
such  a  defect  of  evidence,  even  if  it  could  be  done  by  a 
fuller  examination  under  the  circumstances. 

With  respect  to  Thomas,  he  I  think  did,  as  I  have 
before  stated,  violate  the  law,  and  according  to  the  effect 
of  the  66th  section  if  he  were  an  agent  of  the  respondent ; 
but  I  think  he  was  not,  although  he  was  an  agent  of  the 
committee,  but  the  committee  were  not  the  agents  of 
Brown.  Upon  that  point,  and  also  as  to  the  effect  of 
Clark  (who  I  find  was  an  agent  of  the  respondent)  treat- 
ing Jordan  outside  the  municipality  in  which  Jordan 
voted,  I  entertain,  as  I  have  already  said,  a  very  consider- 
able degree  of  doubt,  and  I  shall  of  course  be  very  glad  if 
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the  petitioner  will  carry  the  matter,  by  way  of  review,  to 
the  Court  appointed  to  reconsider  such  questions  for  their 
more  deliberate  judgment. 

The  costs  of  this  part  of  the  case  must  abide  the  event  of 
the  trial.  I  need  not  say  that  I  shall  be  obliged  to  report 
to  the  Speaker,  if  I  have  to  report  at  all,  that  the  evidence 
shows  there  has  been  a  common  and  notorious  violation 
of  the  Act  by  the  keeping  open  of  inns,  and  taverns,  and 
other  places  where  spirituous  liquors  are  usually  sold, 
and  selling  to  all  persons  during  the  prohibited  hours  of 
the  election  day,  and  during  nearly  the  whole  of  that  day, 
and  that  some  measures  should  be  taken  against  all  those 
who  have  so  shamefully  defied  the  law.  I  feel  obliged 
to  say  that  I  regret  to  find  that  the  respondent  should 
have  been  in  any  tavern  during  these  hours,  and  that  he 
should  have  drank  there,  or  that  he  should  have  been 
there  at  a  time  when  others  were  improperly  drinking, 
and  that  other  persons  of  influence  and  good  position 
should  have  been  in  these  places  at  such  a  time,  or  for  a 
purpose  which  they  knew  was  against  the  law,  and  when 
their  example  was  likely  to  be  an  encouragement  to 
others  of  a  different  station  from  themselves. 

[Mr.  Justice  Wilson,  after  the  delivery  of  judgment, 
added  the  following  inemorandum] : 

I  should  perhaps  have  stated  more  clearly  the  grounds 
on  which  committees,  discharging  the  usual  functions  of 
election  committees,  should  be  considered  to  be  or  not  to 
be  the  agents  of  the  candidate  in  whose  interest  they  are 
acting,  because  I  am  not  sure  that  my  first  impression 
on  the  subject  was  not  the  more  correct  one,  that  a  com- 
mittee known  by  the  candidate  to  be  acting  for  him, 
although  neither  appointed  nor  accepted  by  him,  should, 
as  a  rule,  be  held  to  be  the  committee  of  the  candidate, 
for  whose  acts  he  is  responsible,  because  they  are  openly 
acting  for  him,  and  he  is  receiving  the  benefit  of  their 
services  and  exertions.  The  two  cases  to  which  I  have 
specially  referred  in  the  judgment  delivered,  adopt  the 
view  very  strongly  of  voluntary  committees  and  agents 
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being  so  entirely  independent  of  the  candidate  that  he  is 
not  in  any  way  responsible  for  their  conduct,  and  no 
doubt  some  freedom  must  be  afforded  in  such  cases  for 
voluntary  independent  operations,  and  for  the  acts  of  the 
persons  so  aiding  in  the  election,  which  should  not  be 
binding  on  the  candidate. 

While  the  Taunton  case  (21  L.  T.  N.  S.  169)  is  a  decision 
very  much  the  other  way :  that  committees  and  persons  so 
forwarding  the  general  purpose  of  the  contest  have  the 
power  of  binding  the  candidate  they  are  assisting,  unless 
he,  with  a  knowledge  of  their  proceedings,  repudiates  their 
Avork. 

There  is  much  force  in  this  view,  and  I  confess  it  more 
nearly  represents  my  own  original  impression,  before 
referred  to.  It  may  not,  however,  be  entitled  to  pre- 
vail so  absolutely,  as  stated  in  the  last  mentioned  case. 
The  candidate  cannot  be  required,  in  every  case,  to  sup- 
press all  help  from  every  voluntary  association,  and  to 
repudiate  every  effort  of  individual  enterprize.  The  fact 
of  the  candidate  having  left  blank  appointments  of  scruti- 
neers to  be  filled  up  by  them  for  him,  is  a  strong  ground 
for  holding  a  candidate  to  have  adopted  the  committee  as 
his  representatives  and,  I  might  say,  as  his  agents.  Pro- 
bably I  might  have  so  decided  with  more  leisure  for 
consideration,  and  then  the  question  as  to  Thomas'  agency 
would  have  depended  upon  what  he  did  at  Hallett's  tavern 
and  the  effect  of  it,  as  to  which  I  expressed  an  opinion  at 
the  time  which  I  think  to  be  correct. 

The  petitioner  appealed  from  the  decision  of  Mr.  Justice 
Wilson  to  the  Court  of  Appeal — setting  out  among  others 
the  following  ground  of  appeal : 

"  That  the  keeper  of  the  hotel  called  '  Ray's  hotel,'  in 
the  town  of  Whitby,  was  guilty  of  a  corrupt  practice  in 
giving  spirituous  and  fermented  liquors  at  his  tavern  on 
the  day  of  polling,  and  during  the  hours  appointed  for 
polling,  to  divers  persons,  and  that  the  respondent  was 
present  when  liquor  was  so  given  as  aforesaid,  and  con- 
sented thereto." 
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The  order  for  particulars  of  corrupt  practices  provided 
that  the  petitioner  should  deliver  within  a  limited  time 
"  full  particulars  in  writing,  so  far  as  known  to  the  peti- 
tioner, of  the  alleged  corrupt  practices  in  the  said  petition 
referred  to,  with  names  and  additions,  dates  and  places  " 
(and  other  specified  particulars  in  detail) ;  and  the  order 
concluded  as  follows  :  "  And  in  default  the  petitioner  shall 
be  precluded  from  giving  evidence  of  such  particulars  on 
the  trial  thereof." 

In  the  particulars  delivered  pursuant  to  the  order,  the 
charge  was  thus  stated  :  "  The  respondent  on  the  said  day 
of  polling,  and  during  the  hours  appointed  for  polling,  gave 
spirituous  and  fermented  liquor,  and  drank  with  divers 
electors,  to  the  petitioner  unknown,  at  Ray's  hotel  in 
Whitby." 

Mr.  Bethune  for  petitioner. 

Mr.  Hector  Gamer  on,  Q.C.,  for  respondent. 

Counsel  for  the  respondent  objected  that  the  charge 
involved  in  the  first  ground  of  appeal  was  not  in  the  par- 
ticulars ;  that  it  was  urged  now  for  the  first  time ;  and  that, 
by  the  order  for  particulars,  the  petitioner  was  precluded 
from  raising  it. 

The  Court  declined  to  entertain  the  first  ground  of 
appeal,  as  the  allegation  therein  contained  differed  in  a 
material  point  from  the  charge  specified  against  the  re- 
spondent in  the  particulars ;  that  the  particulars  could 
not  now  be  amended;  and  because  the  charge  had  not 
been  inquired  into  nor  adjudicated  upon  by  the  learned 
Judge  at  the  trial  of  the  petition. 

Judgment  in  appeal  was  delivered  on  the  22nd  Janu- 
ary, 1876,  as  follows : 

Draper,  C.  J.  A. — I  have  doubted  the  correctness  of  the 
decision  in  Clark's  case,  and  am  not  sorry  to  find  that 
the  learned  Judge  had  also  a  considerable  degree  of  doubt, 
as  I  should  not,  unless  upon  the  clearest  conviction,  depart 
from  his  deliberate  opinion. 
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The  facts  seem  to  be  as  follows :  One  Jordan  was  a 
voter,  whose  residence  was  in  Whitby,  and  who  was  a 
voter  in  that  municipality.  During  the  time  of  the 
election  he  was  working  in  Oshawa — both  places,  though 
separate  municipalities,  being  within  the  electoral  division 
of  South  Ontario.  Clark,  whose  agency  appears  to  be 
sufficiently  proved,  went  to  Oshawa  on  the  polling  day  to 
bring  Jordan  up  to  vote  at  Whitby,  and  treated  him  in  a 
hotel  at  Oshawa  to  a  glass  of  whiskey.  This  was  held 
not  to  be  a  violation  of  the  66th  section,  because  the  liquor 
was  not  given  by  Clark  to  J ordan  within  the  municipality 
in  which  the  poll  for  the  town  of  Whitby  was  held.  No 
question  was  asked  as  to  the  hour  when  the  treating  took 
place — no  doubt  suggested  as  to  its  being  within  the 
hours  appointed  for  polling,  i.e.,  from  nine  a.m.  to  five 
p.m.  Considering  that  to  make  this  treating  a  corrupt 
practice,  which,  if  committed  by  an  agent  without  the 
actual  knowledge  and  consent  of  the  candidate,  would 
avoid  the  election,  it  cannot  have  been  overlooked  at  the 
trial ;  and  as  the  evidence  shows  that  Clark  drove  from 
Whitby  to  Oshawa  to  get  Jordan;  that  Clark  had  told 
him  when  they  got  to  his  (Jordan's)  own  place  that  he 
could  stop  there  and  go  down  after  dinner  and  vote ;  and 
that  no  point  has  been  suggested  on  either  side  that  the 
treat  was  or  was  not  within  the  hours  appointed  for 
polling,  I  shall  assume  it  to  have  been  so. 

I  have  already  expressed  my  opinion  upon  this  section 
in  the  Lincoln  case  {ante  p.  391),  but  I  avail  myself  of  this 
opportunity  to  add  a  few  observations. 

So  far  as  keeping  peace  and  good  order  at  elections  is 
concerned,  it  can  make  little  difference,  as  between  two 
coterminous  wards  or  municipalities,  in  which  of  them 
persons  who  commit  a  breach  of  the  peace  drank  the 
liquor  which  overcame  their  discretion  and  influenced 
their  disorderly  proceedings.  The  distance  between  mu- 
nicipalities in  which  polls  are  being  held  at  the  same 
time  may  be  such  as  to  render  quite  unnecessary  any 
provision  against  dangers  to  arise  from  the  prohibited 
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cause,  and  ought  to  repel  the  idea  that  the  Legislature 
had  the  prevention  of  any  such  danger  in  their  contem- 
plation. But  it  would  be  little  if  at  all  less  absurd  to 
hold  that  treating  voters  in  municipality  A — who,  being- 
excited  to  lawlessness  and  influenced  by  liquor,  went 
into  the  adjoining  municipality  B,  where  they  created  a 
disturbance — would  not  be  within  the  mischief  intended 
to  be  prevented  by  the  Act,  as  if  the  tavern  in  which  the 
liquor  was  given  to  them  was  in  municipality  B. 

Further ;  I  see  nothing  in  sec.  66  which  makes  the  fact 
that  the  person  to  whom  liquor  is  given  is  or  is  not  a 
voter  an  element  in  the  matter  prohibited,  that  is,  selling 
or  giving  to  any  person  within  the  limits  of  such  munici- 
pality. There  is  no  necessity  that  a  man  should  be  a 
voter  to  make  selling  or  giving  liquor  to  him  on  the 
polling  day  an  offence  subject  to  penalty.  In  Jordan's 
case,  if  he  had  not  been  a  voter,  giving  liquor  to  him  in  a 
tavern  in  Oshawa  would  have  been  a  violation  of  the  law, 
assuming  as  I  do  that  the  day  in  question  was  appointed 
for  holding  the  polls  in  the  municipality  in  which  the 
tavern  stood. 

I  think  we  surmount  most  of  the  difficulties  suggested  \ 
by  holding  that  section  66  is  confined  to  the  regulation  of 
hotels,  taverns  and  shops  in  which  liquors  are  ordinarily 
s^d.^  On  the  day  appointed  for  polling  they  must  be 
kept  closed  under  a  penalty.  No  liquor  must  be  sold  or 
given  to  any  person  in  any  such  hotel,  &;c.,  on  the  polling- 
day.  The  words,  "within  the  limits  of  such  municipality" 
may  perhaps  be  redundant,  but  the  word  such  confines  the 
construction  to  the  municipalities  mentioned  in  the  former 
part  of  the  section,  which  may,  I  think,  be  properly  treated 
as  part  of  the  description  of  the  hotels,  &;c.,  which  are  to 
be  kept  closed,  namely,  hotels,  &c.,  situate  in  "  the  mu- 
nicipalities in  which  the  polls  are  held." 

Adopting  this  conclusion,  I  am  of  opinion  that  Clark 
was  an  agent  of  the  respondent,  and  did,  in  violation  of 
section  66,  give  spirituous  liquors  to  one  Jordan  in  a 
tavern  in  Oshawa,  which  was  a  municipality  in  which  a 
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poll  was  held  on  that  day  appointed  for  the  polling  and 
within  the  polling  hours,  and  that  the  election  was  there- 
fore void  and  should  be  set  aside. 

My  brothers  consider  section  66  of  the  Act  of  1868 
does  not  affect  any  person  except  the  keeper  of  the  hotel, 
tavern  or  shop,  who  is  subjected  to  a  penalty  in  three 
cases : 

'1.  Not  keeping  the  hotel,  &c.,  closed. 

2.  Selling  liquor  in  his  tavern,  &c.,  during  the  polling 
day. 

3.  Giving  liquor  in  his  tavern,  &c.,  during  the  polling- 
day. 

The  whole  three  are  made  corrupt  practices  if  com- 
mitted during  the  hours  appointed  for  polling.  I  hope 
the  Legislature  will  remove  the  doubts  by  a  clear  state- 
ment. 

Burton,  J.  A. — The  three  charges,  assuming  that  in  all 
or  some  of  them  the  agency  is  establislied,  are  charges  of 
giving  liquor  in  a  tavern  by  an  agent  within  the  hours 
appointed  for  polling,  and  involve  the  necessity  of  our 
placing  a  construction  upon  the  language  of  the  much- 
debated  66th  section  of  the  Election  Law  of  1868. 

We  had  occasion  to  consider  this  section  before  in  the 
North  Wcntioortli  {ante  p.  843)  and  North  Grey  cases  {ante 
p.  362),  and  then  held  that  there  having  been  a  clear 
violation  of  the  section  by  the  hotel-keeper,  which  was 
made  a  corrupt  practice  by  the  Act  of  1873,  and  that 
corrupt  practice  having  been  committed  with  the  know- 
ledcre  and  consent  of  the  candidate  in  each  case,  there  was 
no  alternative  but  to  declare  the  election  void  and  the 
candidates  disqualified.  But  it  is  contended  on  the  part 
of  the  petitioner  that  the  latter  part  of  this  section  is 
general  in  its  terms,  and  is  not  to  be  restricted  to  the 
parties  aimed  at  or  intended  to  be  referred  to  in  the  first 
part,  viz.,  the  keeper  of  any  hotel,  tavern  or  shop  in  which 
spirituous  or  fermented  liquors  or  drinks  are  ordinarily 
sold,  but  extends  to  any  person  within  the  municipality. 
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and  that  the  penalty  imposed  is  confined  to  the  offence  of 
selling  or  giving  referred  to  in  that  portion  of  the  section. 

The  clause  in  question,  with  several  others  having  for 
their  object  the  preservation  of  peace  and  good  order  at 
elections,  is  to  be  found  in  the  22nd  Vic,  cap.  82.  That 
to  which  this  section  corresponds  was  consolidated  in  the 
Consolidated  Statutes  of  Canada,  cap.  6,  as  section  81,  and 
read  thus  :  "  Every  hotel,  tavern  or  shop  in  which  spirit- 
uous or  fermented  liquors  or  drinks  are  sold,  shall  be  closed 
during  the  two  days  appointed  for  polling  in  the  wards 
or  municipalities  in  which  the  polls  are  held,  in  the  same 
manner  as  it  should  be  on  Sunday  during  divine  service, 
and  no  spirituous  or  fermented  liquors  or  drinks  shall  be 
sold  or  given  during  the  said  period,  under  a  penalty  of 
$100  against  the  keeper  thereof  if  he  neglects  to  close  it, 
and  under  a  like  penalty  if  he  sells  or  gives  any  spirit- 
uous liquors  or  drinks,  as  aforesaid." 

So  far  there  would  have  been  no  room  for  doubt,  but  in 
re-enactinff  this  section  in  the  Election  Law  of  1868,  the 
words  relating  to  the  period  of  divine  service  are  omitted  ; 
the  words  "  to  any  person  within  the  municipality  "  are 
added  after  "  given,"  and  instead  of  affixing  a  distinct  pen- 
alty upon  the  keeper  for  neglecting  to  close,  and  another 
penalty  upon  him  for  selling  or  giving,  the  clause  con- 
cludes, "  under  a  penalty  of  $100  in  every  such  case."  If 
these  words  have  the  effect  of  extending  the  penalty  to 
each  case  of  omitting  to  close  a  tavern,  hotel  or  shop,  as 
well  as  to  each  case  of  sellino^  or  o^ivinpf,  there  would  be 
no  good  reason  that  a  wider  signification  should  be  given 
to  them  when  read  in  connection  with  the  latter  part  of 
the  section  than  the  former.  The  'party  liahle  to  the  pen- 
alty for  omitting  to  close  must  be  the  keeper.  Why  should 
they  be  construed  as  extending  to  every  person  when  read 
in  connection  with  the  remainder  of  the  section  ?  My 
own  view  is  that  the  new  enactment  is  in  substance  the 
same  as  the  former  one.  It  is  impossible  to  believe  that 
if  the  Legislature  had  intended  to  effect  so  sweeping  a 
change,  they  would  have  left  it  to  be  inferred,  or  as  a 
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question  for  argument,  instead  of  making  it  clear  by  the 
insertion  of  a  few  words.  It  would  be  such  a  mistake 
that,  in  the  lano^uao-e  of  Mr.  Baron  Bramwell,  it  would  be 
an  imputation  upon  that  body  to  suppose  it. 

It  is  true,  that  for  omitting  to  close  the  hotels  there 
could  be  only  the  one  penalty — the  offence  being  complete 
whether  kept  open  for  one  hour  or  for  the  whole  day — 
whilst  each  separate  sale  or  gift  would,  I  presume,  con- 
stitute a  separate  offence.  Brooke  qu  i  tarn  v.  Millikcn  (3  T. 
K  509). 

I  can  see  no  o-ood  reason  for  holdino^  that  the  Leofisla- 
ture  intended  to  confine  the  penalty  to  a  portion  only  of 
the  offences  enumerated  in  the  66th  section,  or  for  holding, 
as  suggested  by  Mr.  Justice  Gwynne,  that  the  whole,  viz., 
the  keeping  open  and  the  sale,  should  be  regarded  as  but  one 
offence,  complete  only  in  the  event  of  spirituous  liquors 
being  sold  or  given.  In  Ncivman  v.  Bendyslie  (10  A.  &  E. 
11),  a  conviction  for  keeping  open  the  house,  for  selling 
beer,  and  for  suffering  the  same  to  be  drank  and  consumed 
in  the  house,  was  held  bad,  as  including  three  several 
offences  in  one  conviction,  for  which  the  defendant  might 
have  been  distinctly  convicted. 

It  is  said  that  if  it  had  been  intended  to  limit  section 
66  to  hotel  and  shop  keepers  it  would  have  been  easy  to 
have  so  expressed  it.  To  my  mind  it  is  so  expressed — 
the  first  part  of  the  section  overriding  and  being  the 
key  to  the  whole.  But  if  there  is  any  doubt  or  ambi- 
guity, I  have  already  intimated  my  opinion  that  in  the 
construction  of  statutes  it  is  not  to  be  presumed  that  the 
Legislature  intended  to  make  any  innovation  upon  the 
common  law  further  than  the  case  absolutely  requires. 
The  law  rather  infers  that  our  Act  does  not  intend  to  make 
any  alteration  other  than  what  is  specified,  and  beside 
what  has  been  plainly  pronounced  ;  for  if  the  Parliament 
had  had  that  design,  it  is  naturally  said  they  would  have 
expressed  it.  It  is  further  argued,  however,  that  the  word 
"  give  "  indicates  an  intention  to  extend  the  Act  to  other 
parties  beyond  the  keepers  of  hotels,  but  it  must  be  borne 


1875.] 


SOUTH  ONTARIO. 


445 


in  mind  that  that  word  is  to  be  found  in  the  original  Act, 
where  the  penalty  was  unquestionably  restricted  to  the 
keeper  o£  the  hotel,  &c.,  and,  as  Mr.  Justice  Gwynne  sug- 
gests in  the  Lincoln  case  {ante  p.  391),  was  probably  added 
to  prevent  the  possibility  of  the  party  proceeded  against 
for  the  penalty  evading  the  statute  by  setting  up  as  a 
defence  that  he  did  not  sell,  but  gave,  the  drinks. 

But  there  is  an  additional  reason  for  concluding  that 
the  Legislature  did  not  intend  to  effect  so  sweeping  a 
change  under  a  section  which  purports  in  its  introductory 
clauses  to  deal  only  with  hotels  and  shops  where  spirit- 
uous or  fermented  liquors  are  sold.  In  such  a  case  we 
may  fairly  refer  to  and  examine  other  parts  of  the  Act 
^for  the  purpose  of  ascertaining  the  intent  of  the  legis- 
lature. On  referring,  then,  to  the  61st  section,  we  find 
that  the  candidate,  or  any  other  person,  is  authorized  to 
furnish  drink  or  any  other  entertainment  to  any  meeting 
of  electors,  even  on  the  polling  day,  at  his  or  their  usual 
place  of  residence.  Here,  then,  we  have  a  clause  in  the 
same  statute  expressly  permitting  what  another  section, 
in  as  express  terms,  prohibits,  if  the  construction  con- 
tended for  by  the  petitioner  be  the  correct  one. 

Now  that  the  elections  are  all  held  in  one  day,  a  literal 
compliance  with  the  first  portion  of  the  66th  section 
would  be  impracticable,  there  being  no  such  exception  as 
is  to  be  found  in  the  English  Acts  in  favor  of  the  recep- 
tion of  travellers,  and  in  the  amendment  to  the  Act  that 
has  just  been  introduced,  I  see  that  it  has  been  omitted ; 
but  whatever  may  be  meant  by  closing  a  hotel  on  the 
day  of  polling,  it  is  directed,  and  the  failure  to  do  so  is 
made  a  distinct  offence. 

I  will  refer  only  to  •  one  other  matter  which  confirms 
me  in  the  opinion  that  in  the  construction  of  this  clause 
we  should  give  no  further  effect  to  the  words  than  they 
clearly  and  unmistakably  bear,  which  is  this  :  The  Legis- 
lature, in  what  is  popularly  known  as  the  Dunkin  Act,  has 
declared  that  no  prohibitory  law  shall  be  passed  by  any 
municipal  council  without  the  consent  of  the  ratepayers, 


446  PROYINCIAL  ELECTIONS.  [A.D. 

and,  whilst  declining  to  pavss  such  a  law  themselves,  have 
left  it  in  the  power  of  the  ratepayers  to  make  such  an 
enactment.  Are  we  to  suppose  that  they  intended  infer- 
entially  to  pass  such  a  law,  even  for  a  limited  period, 
when  they  re-enacted  a  clause  which,  when  first  passed, 
applied  only  to  hotel  and  shop  keepers  selling  spirituous 
and  fermented  liquors  ? 

For  these  reasons  I  am  of  opinion  that  the  person,  and 
the  only  person,  liable  to  the  penalties  imposed  by  the 
Election  Law  of  1868  is  the  hotel  or  shop  keeper,  or  person 
acting  in  that  capacity ;  that  he,  and  he  alone,  is  the  per- 
son who  is  guilty  of  a  violation  of  the  Act,  by  selling  or 
giving  liquors,  and  so  liable  under  the  Act  of  1873  to  the 
additional  penalties  imposed  by  it  if  within  polling  hours  ; 
and  whilst  the  investigation  of  this  case  has  more  fully 
confirmed  me  in  the  conviction  of  the  correctness  of  the 
decision  of  the  Court,  which  declared  that  a  violation  by 
the  hotel-keeper  of  this  section,  with  the  knowledge  and 
consent  of  the  candidate,  avoided  the  election  and  entailed 
the  penal  consequences  affixed  by  the  statute,  I  am  not 
prepared  to  hold  that  the  agent  of  the  candidate  is  guilty 
of  a  corrupt  practice  in  treating  at  a  hotel  within  the 
prohibited  hours.  To  do  so  would  be  in  effect  to  hold 
that  there  could  be  two  penalties  for  the  same  offence, 
when  the  statute  has  imposed  only  one. 

My  conclusion,  therefore,  is  that  there  has  been  no  vio- 
lation of  the  66th  section  within  the  meaning  of  the  Act 
of  1873. 

Patterson,  J.  A. — The  grounds  of  appeal  charge  as  vio- 
lations of  section  66  the  giving  of  liquor  to  various  persons 
by  agents  of  the  candidate  during  the  hours  of  polling, 
the  persons  in  each  case  being  treated  by  the  agents  at 
a  tavern ;  the  agents  not  being  the  tavern-keepers,  but 
merely  casual  guests. 

In  this  respect  the  three  charges  are  precisely  alike. 
The  questions  peculiar  to  each  case  are  those  touching  the 
facts  of  the  agency  and  the  places  where  the  drinking 
took  place. 
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It  is  contended  by  the  appellant  that  under  section  66 
the  giving  of  spirituous  or  fermented  liquors  hy  amy  jperson 
to  any  other  person  during  the  day  appointed  for  polling 
is  made  penal,  and,  by  the  Act  of  1873,  is  a  corrupt  prac- 
tice. On  the  other  side,  it  is  insisted  that  the  section 
applies  only  to  those  who  sell  or  give  in  the  character  of 
keepers  of  a  hotel,  tavern  or  shop  in  which  spirituous  or 
other  fermented  liquors  or  drinks  are  ordinarily  sold.  It 
seems  to  me  that  we  must  either  construe  the  clause  liter- 
ally, and  give  their  full  effect  to  the  words  "  no  spirituous 
or  fermented  liquors  or  drinks  shall  be  sold  to  any  person ;" 
or  we  must  read  the  words  with  which  the  clause  com- 
mences as  indicating  the  class  to  which  the  whole  clause 
applies,  and  read  the  clause  as  if  worded  to  the  effect 
that  "  no  keeper  of  a  hotel,  tavern  or  shop  in  which  spirit- 
uous or  fermented  liquors  or  drinks  are  ordinarily  sold, 
shall  open  his  hotel,  &c.,  during  the  day  appointed  for 
polling ;  nor  sell  or  give  to  any  person,  &c."  This  was 
evidently  the  effect  of  the  clause  as  it  stood  in  C.  S.  Can., 
cap.  6,  sec.  81,  where  it  forms,  as  it  does  in  the  Act  of 
1868,  one  of  the  provisions  for  "  keeping  the  peace  and 
good  order  at  elections." 

It  is  not  difficult  to  suggest  reasons  why,  as  a  matter 
of  policy,  it  may  be  desirable  to  extend  the  prohibition 
against  distributing  liquor  on  polling  days  beyond  the 
ordinary  dealer  in  liquors.  We  have,  however,  to  inquire 
whether  that  has  been  done,  and  if  so,  whether  this  ex- 
tension is  in  any  way  limited,  or  whether  it  reaches  all 
persons  in  the  municipality  without  regard  to  the  place 
where  liquor  may  be  given,  or  the  purpose  for  which  it 
may  be  required. 

The  consequences  which  would  follow  from  holding  the 
restriction  to  be  entirely  unlimited  have  been  well  pointed 
out  by  the  learned  Judge  below,  and  they  are  of  a  character 
so  startling  that  it  is  impossible  to  suppose  they  could 
have  been  in  the  contemplation  of  the  Legislature.  And, 
besides  this,  the  clause,  so  construed,  would  apparently 
be  in  conflict  with  section  61,  which  allows  a  candidate  to 
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entertain  a  meeting  of  electors  at  his  own  house  on  the 
polling  day. 

I  believe  we  are  all  agreed  that  this  unlimited  effect 
cannot  be  given  to  the  section  ;  but  the  learned  Chief  Jus- 
tice, while  he  construes  the  prohibition  as  extending  to  all 
persons,  considers  that  the  law  is  only  violated  when  the 
liquor  is  sold  or  given  in  a  hotel,  tavern  or  shop  in  which 
liquors  are  ordinarily  sold.  I  have  not  been  able  to  see 
in  the  clause  itself  or  in  the  context  anything  which  im- 
poses this  limitation.  I  cannot  find  room  for  any  middle 
course.  I  think  these  two  alternatives  only  are  presented  : 
either  the  keeper  of  the  house  alone  is  aimed  at,  or  the 
prohibition  applies  against  all  persons  and  to  all  places 
within  the  municipalitj^ 

The  true  view  of  the  enactment,  in  my  judgment,  is 
that  it  is  simply  a  re-enactment  of  the  former  law,  either 
without  modification  or  with  no  modification  that  points 
to  any  more  extensive  operation ;  and  I  think  this  appears 
whether  we  closely  examine  the  clause  itself  or  look  else- 
where, as  we  may  do  in  vain,  for  indications  of  an  inten- 
tion to  change  the  law. 

All  the  other  clauses  in  this  division  of  the  statute  are 
verbatim  re-enactments  of  the  former  statute,  except  that 
the  penalties,  while  the  old  amounts  are  retained,  are  im- 
posed in  terms  adopted  to  avoid  any  appearance  of  legis- 
lating as  to  criminal  law. 

Three  changes  are  made  in  the  section.  The  first  change 
is  the  omission  of  the  words  which  directed  that  the  house 
should  be  closed  on  polling  days  "  in  the  same  manner  as. 
it  should  be  on  Sunday  during  divine  service  " — an  omis- 
sion apparently  made  because  the  omitted  words  were  not 
applicable  to  any  law  in  Ontario,  but  which  has  no  bear- 
ins:  on  the  aro-ument  now  in  hand. 

The  second  is  the  insertion  of  the  words  which  I  quote 
in  italics  in  the  passage,  "  and  no  spirituous  or  fermented 
liquors  or  drinks  shall  be  sold  or  given  to  any  person  within 
the  limits  of  such  municipality  during  the  said  period." 
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The  clause  as  it  stood  was,  in  its  terms,  general  enough 
to  forbid  the  selling  or  giving  of  liquor  anywhere  in  the 
municipality;  but  I  have  no  idea  that  either  the  most 
literal  or  the  most  fanciful  expounder  would  have  so  con- 
strued it.  Where  was  the  necessity  for  the  words  now 
inserted  ?  To  my  mind  the  reason  is  plain.  The  whole 
section  as  it  stood  admittedly  applied  only  to  keepers  of 
hotels,  &c.  The  danger  was  that  this  part  of  the  section 
might  be  read  as  forbidding  only  selling  or  giving  in  their 
houses,  but  not  thexlispensing  of  liquor  outside  of  their  four 
walls.  That  doubt  is  set  at  rest,  and  the  present  section 
is  either  simply  declaratory  of  the  law  as  it  stood,  or 
modifies  it  only  so  far  as  to  make  evasion  of  its  intention 
more  difiicult,  without,  by  force  of  the  insertion  of  the 
particular  words  I  am  now  discussing,  otherwise  extend- 
ing its  effect. 

The  third  change  is  in  the  penal  part.  It  formerly  read, 
"under  a  penalty  of  $100  against  the  keeper  thereof  if 
he  neglects  to  close  it,  and  under  a  like  penalty  if  he  sells 
or  gives  any  spirituous  or  fermented  liquors  or  drinks 
aforesaid."  It  now  reads,  "  under  a  penalty  of  $100  in 
every  such  case."  The  words  themselves  appear  to  be 
only  a  statement  in  a  general  and  comprehensive  form  of 
what  was  before  expressed  in  more  detail.  The  argument, 
however,  is  that  because  "the  keeper  thereof"  is  not  now 
mentioned,  an  intention  is  shown  not  to  confine  the  pro- 
hibition as  it  was  before.  Let  us  see  where  this  argument 
leads  to.  We  have  to  take  the  section  either  by  itself,  or 
we  have  to  look  at  it  in  connection  with  and  as  re-enact- 
ing the  other.  Reading  it  by  itself,  and  taking  two  pro- 
visions separately,  we  have  first  this  enactment :  "  Every 
hotel,  &;c.,  shall  be  closed  during  the  day  appointed  for 
polling,  in  the  wards  or  municipalities  in  which  the  polls 
are  held  .  .  under  a  penalty  of  $100."  Whose  duty  does 
this  make  it  to  close  the  house?  I  apprehend  there  would 
be  a  serious  difficulty  in  enforcing  the  penalty  for  neglect- 
ing a  statutory  duty,  unless  the  statute  made  it  the  duty 
of  some  particular  person.    As  far  as  the  clause  expresses 
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it,  the  duty  may  be  intended  to  be  cast  upon  the  owner  of 
the  house,  or  the  holder  of  the  license,  or  the  actual  manao-er 
of  the  business,  or  the  reeve  or  constable  of  the  township. 
The  answer,  of  course,  will  be  that  there  must  be  a  reason- 
able construction  adopted,  and  that  when  it  is  said  that  an 
establishment  is  to  be  closed,  that  is  equivalent  to  saying 
it  shall  not  be  opened,  and  that  the  person  who  could  other- 
wise open  it  is  the  person  intended.  It  is  not  my  present 
object  to  analyse  this  contention  minutely.  It  might  appear 
on  close  reasoning  that  an  enactment  that  a  house  shall 
"be  closed"  is  not  equivalent  to  one  that  it  shall  "not  be 
opened  "  or  shall  be  "  kept  closed; "  and  it  might  not  be 
found  so  clear  that  if  a  servant  opened  the  house  in  the 
absence  of  his  master,  the  master  would  be  liable  to  the 
penalty.  My  object  is,  in  combating  the  contention  that 
by  the  omission  of  the  words  "  against  the  keeper  thereof," 
the  Les^islature  have  relied  on  a  strict  construction  of  the 
language  instead  of  using  an  express  declaration,  to  ex- 
tend to  other  words  an  effect  which  they  had  not  before, 
to  point  out  that  by  strictly  construing  the  section,  the 
first  part  of  it  would  be  inoperative,  and  that  if  it  could 
be  made  operative  at  all,  it  would  be  by  applyinoj  to  it  a 
rule  of  construction  depending  partly  on  presumption, 
and  liable  to  lead  to  a  wrong  conclusion. 

We  get  rid  of  all  the  difficulty  by  looking  first  at  the 
law  as  it  was,  where  we  find  there  was  no  room  for  doubt. 
We  then  inquire,  has  the  law  been  changed  ?  and  we 
find  that  the  Province  of  Ontario  having  become  separated 
from  Quebec,  its  Legislature  having  found  it  necessary 
or  desirable  to  re-enact  the  law  relating  to  elections,  did 
re-enact  it,  making  such  changes  as  the  changed  constitu- 
tion required ;  but  indicating  no  intention  to  change  the 
law  except  where  that  is  done  in  express  terms,  as,  c.  g., 
in  adopting  the  law  then  in  force  in  England.  The  pass- 
age of  the  Act  in  itself  does  not,  under  the  circumstances, 
imply  an  intention  to  change  the  law,  or  to  do  more  than 
to  adapt  it  to  the  changed  political  circumstances  of  the 
country.    No  obstacle  exists  to  prevent  the  section  in 
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question  being  regarded  as  meant  to  be  and  as  being  a  re- 
enactment,  with  only  such  modifications  as  I  have  noticed. 
When  we  refer  for  explanation  to  the  law  as  it  was,  we 
find  no  difficulty  in  reading  the  words,  "under  a  penalty 
in  every  such  case,"  as  the  same  in  effect  as  "  under  a 
penalty  against  the  keeper  thereof,  if  he  neglects  to  close 
it,  and  under  a  like  penalty  if  he  sells  or  gives." 

We  have  either  to  take  the  new  section  by  itself,  when 
we  find  that  one  half  of  it  is  inoperative,  or  if  operative 
at  all,  is  only  so  by  some  nicety  of  construction  which  can 
never  be  other  than  doubtful,  or  we  have  to  take  it  as  a 
re-enactment  of  the  old  law,  when  the  whole  is  operative. 

I  do  not  think  the  word  "  given  "  as  it  occurs  in  the 
phrase  "  sold  or  given  "  adds  much  weight  to  the  conten- 
tion for  the  more  extended  construction,  as  to  have 
prohibited  selling  only  would  have  been  to  invite  evasion 
by  almost  suggesting  that  the  tavern-keeper  should  dis- 
tribute the  liquor  on  the  pretence  of  giving  it. 

I  have  already  said  that  while  satisfied  that  the  sec- 
tion cannot  be  read  as  forbidding  the  giving  of  the  liquor 
hy  any  one,  without  restriction  as  to  place  or  purpose, 
I  am  not  able  to  perceive  any  ground,  satisfactory  to 
myself,  for  holding  that  the  restriction  may  extend  to 
persons,  other  than  the  keeper  of  the  house  or  person 
acting  in  that  capacity,  who  give  liquor  in  the  house 
itself,  when  it  would  not  touch  them  if  they  gave  it  else- 
where in  the  municipality,  as  in  the  charges  now  before 
us,  which  are  ordinary  cases  of  treating,  the  person 
charged  as  giving  did  so  merely  by  buying  from  the  bar- 
keeper, and  then  by  his  own  hand  or  the  hand  of  the 
bar-keeper  giving  it  to  others. 

We  should  have  to  impute  to  the  Legislature  the  inten- 
tion to  convey  by  the  one  expression  two  separate  man- 
dates, one  of  which  pre-supposes  disobedience  to  the  other. 
As  far  as  it  affects  the  tavern-keeper,  the  enactment  is 
that  he  is  neither  to  open  his  house  nor  to  sell  or  give 
liquor  on  the  polling  day.  If  he  obeys  this  command, 
no  other  person  can  possibly  give,  on  that  day,  any  of 
30 
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the  tavern-keeper's  liquors.  He  is  to  retain  his  whole 
stock  safely  in  his  own  possession.  It  would  seem  a 
faulty  rule  of  construction  on  which  we  should  hold  that 
the  Legislature,  in  contemplation  of  the  tavern-keeper 
disobeying  the  law  by  parting  with  liquor,  meant  to  pro- 
vide against  such  disobedience  by  the  further  command 
that  if  he  did  so  disobey,  the  recipient  of  the  liquor  must 
not  give  it  away  again  under  a  penalty,  and  particularly 
as  no  penalty  is  attached  to  the  act  of  receiving  it.  If 
such  an  intention  existed  it  should  and  doubtless  would 
have  been  somewhat  more  clearly  expressed. 

The  only  other  case  in  which  it  can  be  suggested  that 
giving  at  a  tavern,  etc.,  is  the  act  intended,  is  the  case  of 
persons  bringing  liquor  from  elsewhere  to  the  tavern  and 
giving  it  away.  This  is  too  remote  a  possibility  to  require 
more  than  a  bare  mention,  and  no  good  reason  can  be 
suggested  why  a  giving  of  that  nature  should  not  be  an 
offence  wherever  committed,  as  well  as  when  committed 
in  a  tavern  or  place  where  liquor  is  ordinarily  sold. 

In  my  view,  therefore,  the  agents,  Thomas,  Clark  and 
Gibbs,  did  not  violate  sec.  66  by  treating  at  taverns  on  the 
polling  day, 

The  same  remark  applies  to  a  personal  charge  against 
the  candidate  for  treating  at  Ray's  tavern,  which  seems  to 
have  been  urged  below,  but  which  was  not  renewed  before 
us  as  one  of  the  grounds  of  appeal. 

It  is  not  necessary  for  the  disposal  of  the  case  to  dis- 
pose of  the  other  questions  discussed  in  the  judgment 
before  us,  but  on  two  of  those  questions  it  is  proper  that 
we  should  express  our  opinion. 

[The  learned  Judge  then  referred  to  the  agency  of 
Thomas,  and  agreed  with  the  later  opinion  of  Mr.  Justice 
Wilson,  that  he  was  an  agent.    He  then  proceeded :] 

The  other  question  relates  to  sec.  66  of  the  Act  of  1868. 
One  Clark,  an  agent  of  the  candidate,  had  treated  one 
Jordan,  a  voter  whose  polling  place  was  in  Whitby,  at  a 
tavern  in  Oshawa,  during  the  hours  of  polling.  The 
learned  Judge  held  that  this  was  not  an  illegal  act  within 
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sec.  66,  "  because  the  liquor  was  not  given  by  Clark  to 
Jordan  within  the  limits  of  the  municipality  where  the 
poll  of  the  town  of  Whitby  was  held." 

I  think  this  is  a  mistaken  view  of  the  section,  and  that 
the  mistake  has  arisen  from  regarding  the  prohibition  as 
aimed  at  the  treating  of  voters;  and  with  that  idea,  reading 
the  words  "municipalities  in  which  the  polls  are  held"  as 
meaning  the  municipalities  in  which  are  held  the  polls  at 
which  the  voters  who  are  treated  are  entitled  to  vote.  I 
think  it  is  quite  plain,  not  only  that  the  object  of  the  en- 
actment, viz.,  to  preserve  peace  and  good  order  at  elections, 
would  be  very  inefficiently  attained  if  open  house  might 
be  kept  for  all  who  were  not  voters  of  the  particular  ward 
or  municipality,  but  that  nothing  in  the  section  points 
to  that  construction.  An  election  is  proceeding  for  the 
riding :  Whitby  and  Oshawa  are  two  separate  municipali- 
ties in  the  riding,  and  in  each  a  poll  is  held  during  the 
same  hours.  A  tavern-keeper  who  sells  or  gives  liquor  in 
either  municipality  is  plainly  violating  sec,  66,  whether 
he  gives  it  to  voters  of  that  municipality  or  to  voters  of 
the  other  municipality,  or  to  persons  who  are  not  voters. 
The  prohibition  is  against  selling  or  giving  within  the 
limits  of  a  municipality  in  which  a  poll  is  being  held, 
without  any  regard  to  the  persons  to  whom  the  liquor  is 
sold  or  given.  The  decision  in  Clark's  case  is  therefore 
upheld — not  upon  the  ground  on  which  the  learned  Judge 
rested  it,  but  upon  the  other  ground  which  I  have 
discussed,  viz.,  that  the  corrupt  act  was  committed,  not 
by  Clark,  but  by  the  person  who  sold  him  the  liquor. 

The  appeal  should  be  dismissed  with  costs. 

Moss,  J.  A. — The  learned  Judge  below,  upon  a  review 
of  the  evidence  and  an  examination  of  the  authorities, 
held,  although  with  much  hesitation,  that  neither  Thon^^s 
nor  Gibbs  was  an  agent  by  whose  treating  in  taverns  the 
respondent  could  be  affected ;  but  he  was  manifestly  of 
opinion  that  if  the  agency  had  been  established,  their 
conduct  in  giving  treats,  although  not  shown  to  be  for 
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the  purpose  of  influencing  votes,  would  have  avoided  the 
election.  On  further  consideration  he  seems  to  have 
inclined  to  the  view  that  agency  had  been  established  in 
the  case  of  Thomas ;  and  I  must  say  that  that  appears  to 
me  to  be  the  proper  conclusion  from  the  evidence.  In  the 
case  of  Clark  he  decided  that  agency  had  been  proved, 
but  he  thought  that  his  treating  was  not  a  corrupt  practice 
within  the  meaning  of  section  66,  for  reasons  to  which  I 
shall  refer  presently.  But  it  is  broadly  argued  by  the 
learned  counsel  for  the  respondent  that,  even  assuming 
these  persons  to  have  been  agents,  there  was  no  corrupt 
practice,  because  section  66  of  the  Act  of  1868  is  only 
intended  to  deal  with  the  keepers  of  hotels,  taverns  and 
shops  in  which  spirituous  or  fermented  liquors  are  ordin- 
arily sold,  and  to  prohibit  the  selling  or  giving  of  liquor 
by  persons  answering  that  description.  If  that  be  the 
true  interpretation  of  the  section,  it  becomes  immaterial 
to  discuss  the  evidence  of  agency.  On  the  other  hand,  it 
is  contended  by  the  counsel  for  the  appellant  that  the 
section  is  divisible  ;  that  while  the  first  part  relates  to 
keepers  of  taverns,  &c.,  alone,  the  second  extends  to  and 
renders  penal  the  giving  of  liquor  by  any  person  to  any 
person  in  the  electoral  division  during  polling  day  ;  and 
that  consequently,  if  given  by  an  agent  of  the  candidate 
during  the  polling  hours,  the  election  is  avoided  by  force 
of  sections  1  and  3  of  the  Act  of  1873  (36  Vic,  cap.  2). 

The  words  used  are  certainly  of  extreme  generality. 
Read  literally  they  are  sufficient  to  support  the  appellant's 
contention.  But  there  are  numerous  cases  in  which  lan- 
guage quite  as  wide  and  terms  quite  as  general  have  been 
restricted  by  a  consideration  of  the  previous  state  of  the 
law,  the  express  object  of  the  statute,  and  other  circum- 
stances which  the  Courts  have  held  fitting  to  be  regarded 
in  arriving  at  the  intent  of  the  Legislature.  [The  learned 
Judge  here  cited  and  reviewed  the  following  authorities  : 
Hawkins  v.  Gatliercole  (6  D.  McN.  &  G.  1)  ;  Lord  Auckland 
V.  Westminster  Local  Board  of  Works  (L.  R  7  Chy.  597); 
Sedgwick  on  Statutory  and  Constitutional  Law,  234]. 
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These  references  are  authority  sufficient,  not  only  for 
the  proposition  that  we  should  regard  the  terms  of  the 
enactment  for  which  section  66  was  substituted,  but  that 
we  should  presume  that  the  Legislature  only  intended  to 
change  the  law  to  the  extent  that  it  has  clearly  and  posi- 
tively expressed.  The  66th  section  of  the  statute  of  1868 
was  substituted  for  the  81st  section  of  the  Consolidated 
Statutes  of  Canada,  cap.  6.  In  each  statute  the  section 
forms  one  of  a  group  collected  under  the  heading  of 
"  keeping  the  peace  and  good  order  at  elections."  Some 
doubt  has  been  expressed  whether  it  is  allowable  to  refer 
to  this  heading  upon  a  question  of  the  proper  construction 
of  one  of  the  sections  coming  under  it.  It  seems  to  me 
that  it  can  be  taken  into  account  for  the  purpose  of  deter- 
mining the  immediate  and  special  object  which  the  Legis- 
lature had  in  view  while  passing  these  sections,  and  there 
is  no  doubt  that  the  nature  of  this  object  may  have  an 
important  bearing  upon  the  interpretation  to  be  given  to 
language  of  a  general  character.  In  Bryan  v.  Child  (5  Ex. 
368),  Pollock,  C.  B.,  refers  to  the  mode  then  "  recently 
introduced  in  statutes,  namely,  by  having  certain  clauses 
connected  by  a  sort  of  preamble  to  each  separate  class 
of  clauses,  which  preamble  may  really  operate  as  part 
of  the  statute :"  and  he  decides  that  such  preamble 
must  be  read  in  order  to  ascertain  the  meaning  of  the 
Legislature.  The  so-called  preamble  was  this :  "  And  with 
respect  to  transactions  with  the  bankrupt,  &c.,  be  it  en- 
acted." Our  statute  may  fairly  be  read  as  if  expressed 
thus  :  "  For  the  purpose  of  keeping  the  peace  and  good 
order  at  elections,  be  it  enacted,"  &c.  In  Robinson  v.  Col- 
lingwood  (17  C.  B.  N.  S.  777),  the  word  "trusts,"  used  with- 
out any  limitation  in  a  statute,  was  construed  in  the  light 
of  the  preamble  to  mean  "  trusts  in  favor  of  the  grantor," 

It  appears,  then,  that  the  object  which  the  Legislature 
had  in  view  when  it  passed  the  sections  in  the  Consoli- 
dated Statute  was  the  maintenance  of  peace  and  good 
order ;  and  that  the  object  was  still  the  same  when  the 
corresponding  sections  of  the  statute  of  1868  were  enacted. 
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According  to  the  principles  of  construction  to  which  I 
have  referred,  we  ought  not  to  assume  that  the  Legislature, 
which  in  the  associate  clauses  was  re-enacting  the  former 
statute,  contemplated  such  a  wide  extension  of  the  law 
as  is  contended  for  by  the  appellant,  unless  it  has  used 
language  clearly  expressing  that  purpose.  How  wide  that 
extension  would  be  is  manifest  from  an  examination  of 
the  81st  section.  There  is  no  room  for  doubt  as  to  the 
description  of  persons  who  were  affected  by  its  provisions. 
It  enacts  that  every  hotel  shall  be  closed,  and  no  spiritu- 
ous or  fermented  liquors  shall  be  sold  or  given  during  the 
said  period,  under  a  penalty  of  $100  against  the  keeper 
thereof,  if  he  neglects  to  close  it,  and  under  a  like  penalty 
if  he  sells  or  gives  liquor.  This  language  is  free  from  all 
ambiguity.  The  persons  subjected  to  a  penalty  for  giving 
or  selling  liquor  are  the  keepers  of  the  houses  directed  to 
be  kept  closed.  In  the  statute  of  1868  the  phraseology  is 
— except  in  some  particulars  immaterial  to  the  present 
argument — precisely  the  same  until  the  part  relating  to 
the  penalty  is  reached.  The  injunction  to  keep  closed 
and  the  prohibition  against  such  a  gift  are  expressed  in 
the  same  terms  in  both  statutes.  If,  then,  the  later  statute, 
passed  with  the  same  object  as  the  earlier,  and  coinciding 
with  it  in  the  corresponding  sections  directed  to  this 
object,  is  to  be  extended  from  the  comparatively  narrow 
circle  of  keepers  of  such  houses  to  the  general  body  of  the 
public,  it  is  simply  because  in  the  part  of  the  section 
relating  to  the  penalty  there  is  no  definition  of  the  per- 
sons who  are  rendered  liable.  I  entertain  little  doubt 
that  the  draftsman  who  penned  the  66th  section  thought 
that  in  substituting  the  words,  "under  a  penalty  of 
SlOO  in  every  such  case,"  for  the  definite  language  of 
the  81st  section,  he  was  expressing  the  same  thing  in  a 
more  concise  form..  It  may  be  that  in  aiming  at  a  little 
originality  by  this  consideration,  he  has  fallen  into  ob- 
scurity ;  but  such  things  have  been  known  to  occur  in 
Acts  prepared  by  skilful  and  experienced  hands. 
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Regarding  the  66th  section  as  it  stands,  it  is  necessary 
to  supply  by  construction  the  designation  of  persons  whose 
duty  it  is  to  close  the  houses.  The  reasonable  construc- 
tion is  that  these  persons  are  the  keepers  o£  the  houses. 
If  the  words  "  by  the  keeper  of  such  house  "  must  be  in- 
troduced into  the  first  clause  of  the  section,  it  appears  to 
me  that  they  should  equally  be  introduced  into  the  second 
clause.  For  my  own  part,  I  prefer  that  construction  to 
one  that  virtually  seeks  to  introduce  into  the  same  clause 
the  words  "  by  any  person."  The  inconveniences  of  such 
a  construction,  some  of  which  have  been  graphically 
described  by  the  learned  Judge  below,  are  in  themselves 
sufficient  to  induce  the  Court  to  pause  before  adopting  it. 

I  do  not  repeat  the  other  constructions  which  have  been 
presented  by  my  brothers  Burton  and  Patterson,  in  con- 
firmation of  this  view,  but  content  myself  with  saying 
that  if  this  be  the  correct  view  to  take  of  the  section,  it 
follows  that  it  is  only  violated  by  the  giving  of  liquor, 
when  the  giver  is  a  keeper  of  one  of  the  houses  directed 
to  be  closed  ;  and  that  no  agent  of  the  candidate  will,  by 
giving  liquor  to  any  person  within  the  prohibited  hours, 
be  guilty  of  a  corrupt  practice  avoiding  the  election,  unless 
he  is  the  keeper  of  such  a  house. 

I  only  desire  to  add  that  I  entirely  concur  in  the  remarks 
of  my  brother  Patterson  upon  Clark's  case.  If  his  treat- 
ing Jordan  at  Whitby,  where  Jordan  was  entitled  to  vote 
and  did  vote,  would  have  avoided  the  election,  that  would 
have  been  the  result  of  the  treat  he  actually  gave  him  at 
Oshawa.  The  offence  does  not  depend  upon  the  character 
of  the  person  treated.  It  does  not  matter  whether  he  is 
or  is  not  entitled  to  vote  at  any  particular  place,  or  whether 
he  is  entitled  to  vote  at  all. 

In  my  opinion  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs,  (a) 


(a)  No  report  of  this  case  was  sent  to  the  Speaker. 
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Befoee  Mr.  Justice  Wilson. 

Bracebridge,  20th  to  23rd  July,  and  17th  September^  1875. 

Before  the  Court  of  Appeal. 

Toronto,  16th  Decemher,  1875,  and  22nd  January,  1876. 

Andrew  Starratt,  Petitioner,  v.  John  C.  Miller, 

Respondent. 

Corrupt  practice — Each  charge  a  separate  indictment — Cumidative  evidence 
— General  promise  by  ministerial  candidate — Bribery  or  undue  in- 
Jluence—32  Vic,  c.  21,  s.  72. 

The  respondent  was  charged  with  several  acts  of  coiTupt  practice.  Each 
separate  charge  was  supported  hy  the  evidence  of  one  witness,  and  was 
denied  or  explained  by  the  respondent.  The  learned  Judge  trying  the 
petition  held,  that  if  each  case  stood  by  itself,  oath  against  oath,  and 
each  witness  equally  credible,  and  their  being  no  collateral  circum- 
stances either  way,  he  would  have  found  that  each  case  was  not  proved  ; 
but  as  each  charge  was  proved  by  a  credible  witness,  the  united 
weight  of  their  testimony  overcame  the  effect  of  the  respondent's  denial ; 
and  on  the  combined  testimony  of  all  the  witnesses,  he  held  the  sepa- 
rate charges  proved  against  the  respondent. 

Held  by  the  Court  of  Appeal  (reversing  WiUon,  J,),  that  in  election  cases, 
each  charge  constitutes  in  effect  a  separate  indictment,  and  if  a  Judge 

Ion  the  evidence  in  one  case  dismisses  the  charge,  the  respondent  cannot 
be  placed  in  a  worse  position  because  a  number  of  charges  are  advanced, 
in  each  of  which  the  Judge  arrives  at  a  similar  conclusion,  and  there- 
fore the  separate  charges  above  referred  to  were  held  not  sustained. 
The  respondent  stated  at  a  public  meeting  of  the  electors  with  reference 
to  an  alleged  local  grievance,  that  he  understood  it  to  be  the  consti- 
tutional practice,  here  and  in  England,  for  the  Ministry  to  dispense  as 
far  as  practicable  the  patronage  of  the  constituency  on  the  recom- 
mendation of  the  person  who  contested  the  constituency  on  the  Gov- 
ernment side  ;  and  that  he,  being  a  supporter  of  the  Government, 
would  have  the  patronage  in  respect  to  appropriations  and  appoint- 
ments whether  elected  or  not. 

Held,  1.  That  the  respondent  by  such  words  did  not  offer  or  promise 
directly  or  indirectly  any  place  or  employment,  or  a  promise  to  procure 
place  or  employment,  to  or  for  any  voter,  or  any  other  person  to  induce 
such  voter  to  vote,  or  refrain  from  voting. 

2.  (reversing  WiUon,  J.)  That  the  respondent  was  not  guilty  of  undue 
influence  as  defined  by  s.  72  of  the  Election  Law  of  1868,  nor  as  recog- 
nized by  the  common  law  of  the  Parliament  of  England. 

3.  That  to  sustain  such  a  general  charge  of  undue  influence,  it  would  be 
necessary  to  prove  that  the  intimidation  was  so  general  and  extensive 
in  its  operations  that  the  freedom  of  election  had  ceased  in  consequence. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 
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Mr.  M.  C.  Cameron,  Q.C.,  and  Mr.  Evatt  for  petitioner. 
Mr.  U Alton  McCarthy,  Q.C.,  and  Mr.  Bethune  for  re- 
spondent. 

The  cases  disposed  of  by  the  learned  Judge  are  set  out 
in  his  judgment. 

Wilson,  J. — The  case  was  very  fully  argued  by  the 
counsel  for  the  respective  parties.  It  will  not  be  necessary 
to  refer  to  any  other  of  the  charges  than  those  how  stand- 
ing for  judgment. 

The  first  of  the  cases  relied  upon  by  the  petitioner  is 
that  which  is  called  the  Hill  case.  The  charge  as  to  this 
case  is  that  the  respondent  promised  and  guaranteed  the 
said  Hill  that,  through  the  respondent's  influence,  he 
should  never  be  called  upon  to  pay  certain  timber  dues, 
if  the  said  Hill  would  support  and  vote  for  the  respond- 
ent. [The  learned  Judge  then  reviewed  the  evidence  of 
Hill  and  of  the  respondent,  and  proceeded :]  There  is  a  very 
plain  and  direct  contradiction  between  the  two  accounts 
of  these  two  witnesses.  The  fact  whether  Hill  or  the 
respondent  first  spoke  of  the  dues  so  claimed  by  the 
Government  may  not  be  material.  It  does  not  appear  to 
be  of  much  consequence  who  first  introduced  that  subject, 
or  at  what  part  of  the  conversation  it  was  introduced. 
The  main  question  is,  was  it,  whoever  introduced  by,  or 
at  whatever  stage  of  the  conversation  it  was  introduced, 
held  out  in  any  form  by  Miller  to  Hill  as  a  promise  or 
endeavor  to  procure  any  money  or  valuable  consideration 
in  order  to  induce  Hill  to  vote  or  refrain  from  voting? 
According  to  Hill's  evidence  it  manifestly  was  ;  according 
to  the  respondent's  evidence  it  certainly  was  not.  There 
is  no  other  person  who  can  speak  as  to  the  conversation. 
The  counsel  for  the  petitioner  argued  that  the  fact  of  the 
claim  having  been  made  by  the  Government  on  the  firm 
of  which  Hill  was  a  member  was  somewhat  extraordinary^ 
if  it  were  one  which  was  never  intended  to  have  been 
enforced ;  and  that  Hill's  evidence  was  very  direct  and 
reliable  as  to  the  fact  of  such  claim. 
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For  the  respondent  it  was  argued  that  Hill  in  the  former 
sworn  statement  had  said  Miller  first  asked  him  how  he 
was  going  to  vote,  while,  in  the  present  examination,  he 
said  that  Miller  first  spoke  to  him  of  the  dues,  and  that 
the  fact  of  the  petitioner  or  his  friends  having  taken  a 
written  statement  was  to  bind  Hill  to  adhere  to  it,  which 
showed  they  could  not  fully  depend  upon  him,  I  formed 
no  unfavorable  opinion  of  the  witness,  or  the  manner  of 
his  giving  his  evidence ;  I  must  act  upon  his  testimony  if 
I  believe  it  to  be  true,  and  if  I  think  it  has  not  been 
answered  or  rebutted  by  the  evidence  of  the  respondent. 
The  respondent  is  unquestionably,  on  the  face  of  the 
inquiry,  an  interested  witness,  but  there  was  nothing  in 
the  evidence  he  o-ave,  nor  in  his  manner  of  givinsf  it,  which 
could  or  did  excite  any  suspicion  whatever  against  his 
perfect  truthfulness.  Hill,  the  witness,  did  show  he  had 
some  feeling  or  bias  against  the  respondent,  for  he  said  he 
thought  the  statement  in  writing  which  he  made  against 
the  respondent  would  operate  adversely  to  him. 

If  this  were  the  only  charge,  and  it  rested  only  upon 
the  evidence  of  Hill  in  support  of  it  and  that  of  Miller 
against  it,  I  should,  without  disbelieving  either  witness, 
hold  that  as  there  was  as  much  evidence  against  the 
charge  as  there  was  for  it,  it  must  be  considered  to  have 
failed.  It  is  the  fact  that  because  both  witnesses  are 
believed  the  case  must  be  held  to  have  fallen  through.  If 
one  were  believed  and  the  other  were  not,  or  if  more  credit 
were  given  to  the  one  than  to  the  other,  the  decision 
would  be  given  on  a  different  ground.  The  respondent, 
in  a  case  of  even  and  fully  counterbalanced  testimony, 
is  entitled  to  the  presumption  of  innocency  in  his  favor. 
The  question  is,  whether  the  evidence  can,  on  this  record, 
be  said  to  be  equally  balanced,  so  as  to  g^ive  him  the 
right  and  benefit  of  all  just  presumptions  of  law  and  of 
fact  ?  That  will  depend  upon  the  other  charges  which 
are  still  to  be  considered ;  for  if  in  the  other  cases  I  find 
that  they  are  respectively  balanced  by  the  evidence  of 
the  respondent,  the  same  witness  in  all  of  them  as  against 
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several  witnesses — one,  however,  only  in  each  case — I 
should  then  feel  obliged  to  rely  more  upon  the  impar- 
tiality and  truth  of  the  greater  number  who  testified 
against  the  respondent,  and  whose  evidence  and  characters 
were  respectively,  for  reliability  and  veracity,  as  much  to 
be  depended  upon  as  were  those  of  the  respondent.  I 
have  already  stated  my  opinion  on  this  point  in  the  mat- 
ter of  the  North  Renfrew  case  {a),  in  which  also  I  acted 
upon  it. 

I  shall  state  the  conclusion  I  have  come  to  on  this 
charge  when  I  have  gone  over  the  other  charges  before 
mentioned.  £  shall  pass  by  for  the  present  the  charge 
respecting  the  speech  of  the  respondent  at  Matthias'  Hall, 
and  take  up  the  charge  relating  to  Sufferin's  case,  in 
which  the  respondent  is  charged  with  offering,  that  if 
Sufferin  would  support  him,  he,  the  respondent,  would 
get  him  the  laying  out  of  $3,000  on  the  Parry  Sound 
Road. 

The  respondent's  counsel  contended  that  it  was  absurd 
to  suppose  the  respondent  would,  in  the  short  space  of 
two  or  three  minutes,  in  a  hurried  interview,  make  a 
corrupt  promise  to  a  man  who  had  already  pledged  his 
support  to  the  respondent.  There  is  no  doubt  it  was 
not  a  long  conversation  which  took  place  between  them, 
but  they  both  agree  that  there  was  mention  made  of 
SufFerin  being  about  to  run  for  reeve,  and  about  the  ex- 
penditure of  the  $3,000  being  made.  The  parties  differ 
in  these  respects  :  Sufferin  says  the  respondent  applied 
to  him  to  give  his  support,  and  that  the  respondent  said 
he  heard  Sufferin  was  going  to  run  for  reeve,  and  that  he 
wished  Sufferin  to  go  in  for  it  and  to  support  him,  and 
that  he  (the  respondent)  would  get  Sufferin  the  laying 
out  of  the  $3,000,  and  that  Sufferin  said  it  was  all  right, 
he  would  support  him. 

The  respondent  says  he  asked  Sufferin  how  the  matter 
was,  who  said  that  the  respondent  would  have  the  ma- 
jority in  the  township  ;  that  he,  Sufferin,  said  he  was 


(a)  Reported  Dominion  Elections,  1874,  post. 
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going  to  run  for  reeve,  and  he  hoped  as  reeve  that  re- 
spondent would  see  that  the  Council  had  the  laying  out 
o£  the  $3,000,  and  that  the  respondent  said  SufFerin's  claim 
would  have  to  be  considered  at  the  proper  time. 

The  chief  differences  are  that  Sufferin  says  the  respond- 
ent said  he  wanted  SufFerin  to  support  him,  and  he  would 
get  Sufferin  the  laying  out  of  the  money,  and  SufFerin 
said  it  was  all  right,  he  would  support  him  ;  while  the  re- 
spondent says  it  was  SufFerin  who  said  he  hoped  as  reeve 
the  respondent  would  see  the  Council  had  the  laying  out 
of  the  money. 

The  statement  of  SufFerin  is  distinctly  coupled  with 
the  exercise  of  his  right  of  voting  ;  the  statement  of  the 
respondent  is  in  no  way  connected  with  it.  The  state- 
ment of  SufFerin  shows  a  promise  by  the  respondent ; 
the  statement  of  the  respondent  shows  a  hope  only  ex- 
pressed by  SufFerin.  The  statement  by  SufFerin  shows  a 
personal  inducement  held  out  by  the  respondent  to  Suf- 
ferin for  his  support ;  the  statement  of  the  respondent 
shows  a  mere  hope  expressed  by  SufFerin  that  the  Council 
would  get  whatever  advantage  there  was  in  laying  out 
the  appropriation,  but  at  the  same  time  they  would  have 
that  as  distinct  from  the  election.  The  one  statement  is 
a  corrupt  ofFer  or  promise  by  the  candidate  of  personal 
gain  to  the  elector,  in  consideration  of  support  at  the  elec- 
tion being  given ;  the  other  statement  is  a  mere  hope  dis- 
severed from  the  election,  expressed  by  the  voter  to  the 
candidate,  that  the  respondent  would  see  the  Council  were 
allowed  to  appropriate  the  money. 

And  the  question  is,  "  Which  account  of  the  conversa- 
tion should  1  accept  ?" 

If  this  stood  by  itself,  as  before  stated,  oath  against 
oath,  and  each  side  equally  credible,  and  no  collateral  or 
accompanying  circumstances  to  aid  me  either  way,  I 
should  hold  the  charge  not  to  be  proved.  But  the  other 
charges,  if  severally  sworn  to  by  a  credible  witness,  and 
the  united  weight  of  their  testimony  is  to  overcome  the 
effect  of  the  respondent's  unsupported  word,  I  may  be 
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obliged  to  attach  such  a  degree  of  importance  to  the  com- 
bined testimony  of  these  witnesses,  as  to  hold  the  charges 
to  which  they  severally  speak  as  sufficiently  proved  in 
law,  against  the  opposing  testimony  of  the  respondent.  I 
shall,  before  forming  any  opinion  on  this  part  of  the  case, 
consider  the  other  remaining  charge  of  the  like  general 
character,  resting  on  the  evidence,  also  of  one  witness  on 
each  side,  which  is  contained  in  the  next  charge  relating 
to  Barker's  case ;  the  witness  for  the  respondent  being  the 
respondent  himself  as  in  the  two  preceding  cases. 

[The  learned  Judge  reviewed  the  evidence  in  the  charge 
referred  to,  and  decided  it  was  not  proved.] 

The  remaining  charge  is  the  one  relating  to  the  respond- 
ent's speech  at  Matthias'  Hall,  in  the  township  of  Draper, 
and  as  it  is  a  peculiar  and  a  very  important  one,  I  shall 
have  to  get  the  language  used  as  accurately  as  I  can. 

I  must  make  out,  in  the  first  place,  what  Miller  really 
said,  as  well  as  I  can  extract  it  from  the  accounts  of  what 
he  said. 

His  own  statement,  especially  when  it  is  adverse  to  him, 
may  be  accepted  as  a  genuine  account  of  his  language. 
The  respondent  says  he  used  the  words  following :  "  I  was 
the  recognized  ministerial  candidate,  having  been  nomi- 
nated by  the  Reform  party.  That  I  understood  it  to  be 
the  constitutional  practice  here,  and  in  England,  for  the 
Ministry  to  dispense,  as  far  as  reasonable  and  practicable, 
the  patronage  of  the  constituency  on  the  recommendation 
of  the  individual  who  had  contested  the  constituency  in 
favor  of  the  Government."  He  said,  "  I  did  not  state  I 
would  have  the  patronage  whether  elected  or  not.  I  said  I 
understood  the  constant  practice  was,  or,  as  above  stated, 
I  said  the  patronage  would  be  in  me,  and  I  would  redress 
the  grievance  complained  of,  if  elected."  The  respondent, 
although  not  now  in  words,  in  efiect  shows  he  did  say  or 
gave  those  at  the  meeting  to  understand  that  he  would 
have,  as  the  Government  or  ministerial  candidate,  the  in- 
fluence or  patronage  of  the  Government  in  the  district 
whether  he  was  elected  or  not,  because,  he  says,  he  told 
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them  he  understood  the  practice  was  "  that  the  Ministry 
should  dispense  the  patronage  of  the  constituency  on  the 
recommendation  of  the  individual  who  had  contested  it 
in  favor  of  the  Government" — not  on  the  recommendation 
of  the  person  who  had  contested  the  constituency  in  favor 
of  the  Government,  if  that  person  were  successful  at  the 
election,  or  were  elected,  or,  in  other  words,  on  recom- 
mendation of  the  member  if  he  were  a  Government  sup- 
porter, but  on  the  recommendation  of  the  person  who 
contested  the  constituency  on  the  Government  side,  or,  in 
other  words,  whether  he  was  successful  or  not. 

Dill,  one  of  the  respondent's  witnesses,  says :  To  a 
certain  extent  Miller  said,  as  I  understood  him,  that, 
being  the  supporter  of  the  Government,  he  would  have 
the  patronage  whether  he  was  elected  or  not."  Meyers, 
also  one  of  the  witnesses,  says :  "  His  speech  was  that,  as 
he  was  the  Government  candidate,  it  was  the  interest  of 
the  people  to  vsupport  him  whether  he  was  elected  or  not; 
that  he  would  have  the  patronage  and  Mr,  Long  would 
not — he  was  not  the  Government  candidate." 

Assuming,  then,  that  the  respondent  did  use  such 
language  and  on  the  occasion  spoken  of,  is  it  an  offence 
within  the  Election  Law,  or  is  it  an  act  or  the  exercise  of 
undue  influence,  "  recognized  by  the  common  law  of  the 
Parliament  of  England,"  according  to  the  36  Vic,  c.  2, 
s.  1  ?  Is  such  language  an  offer  or  promise,  directly  or 
indirectly,  of  any  place  or  employment,  or  a  promise  to 
procure,  or  endeavor  to  procure,  any  place  or  employment 
to  or  for  any  voter,  or  any  other  person,  in  order  to  induce 
such  voter  to  vote  or  refrain  from  voting  ?  The  language 
was,  in  effect,  "I  am  the  Government  candidate,  and,  be- 
cause I  am  so,  I  shall  have  the  patronage  and  influence  of 
the  Government  as  to  appointments  and  in  the  laying  out 
of  money  appropriations  in  the  district  roads,  and  in  the 
appointment  of  overseers  for  .such  works,  and  I  shall  have 
such  patronage  and  influence  whether  I  am  elected  or  not, 
and  1  shall  take  care  that  no  outside  persons,  but  residents 
only  of  the  district,  receive  such  appointments."    I  think 
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it  is  not  an  offer  or  promise  of  any  place  or  employment, 
or  a  promise  to  procure,  or  to  endeavor  to  procure,  any 
place  or  employment  to  or  for  any  voter  or  other  person. 
I  think  it  is  not  so,  because  the  number  of  overseers 
in  the  district  would  be  comparatively  small  for  the  ex- 
penditure to  be  made  there,  and  the  promise,  if  one  were 
made,  was  not  exclusively  addressed  to  those  present 
at  Matthias'  Hall,  but  to  the  whole  constituency.  If  the 
respondent  had  said  the  district  was  about  to  be  formed 
into  a  county,  and  a  sheriff  would  have  to  be  appointed 
at  once,  and  he  would  have  the  disposal  of  that  office,  and 
he  would  see  that  a  resident  of  the  district  would  get  it, 
I  think  it  could  not  properly  be  said  that  the  respondent 
had  offered  or^  promised  a  place  or  employment,  or  had 
promised  to  procure,  or  had  endeavored  to  procure,  a 
place  or  employment  to  or  for  any  one  within  the  meaning 
of  that  section  of  the  Act. 

The  expectation  that  each  one  of  the  constituency  would 
form  or  might  form  on  such  language,  would  be  of  the 
vaguest  and  most  indefinite  kind.  But  if  the  respondent 
had  said  that  100  or  500  men  would  be  required  for  a 
particular  work  at  good  wages  and  for  a  good  while,  and 
he  would  have  the  selection  of  them,  and  he  would  take 
care  they  were  taken  from  the  district,  and  that  no 
outsiders  should  be  employed,  and  that  he  would  have 
that  patronage  whether  he  was  elected  or  not,  I  am 
disposed  to  think  that  such  a  case  might  be  brought 
within  the  operation  of  that  section  of  the  statute.  For 
although  there  was  nothing  addressed  to  any  particular 
100  or  500,  and  the  persons  to  be  selected  could  not  then 
be  known,  yet  the  great  number  who  were  to  be  em- 
ployed would  afford  some  ground  for  each  person  sup- 
posing he  might  be  one  of  so  numerous  a  body ;  and  in 
that  way,  although  the  offer  or  promise  were  not  made  to 
any  defined  body  or  number  of  persons,  it  being  made  to 
such  a  body  that  it  might  naturally  operate  practically  in 
advantaging  a  very  great  number  of  people,  and  raise  an 
expectation  that  the  promise  so  made  would  be  or  might 
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be  fulfilled  to  each  one  in  his  own  case.  A  promise  to 
two  to  employ  one,  not  naming  which  one,  would,  in  my 
opinion,  be  within  the  Act ;  a  promise  to  one  thousand  to 
employ  one  of  them  would,  in  my  opinion,  not  be  within 
the  Act.  In  this  district  there  were  at  least  1,400  voters 
polled.  Those  capable  of  being  overseers,  or  who  might 
probably  look  for  or  take  the  office,  I  only  conjecture. 
Perhaps  there  were  several  hundred,  and  as  the  expendi- 
ture was  not  very  large  (I  am  not  sure  whether  it  wais 
named  or  not),  the  number  of  overseers  would  not  be  very 
numerous.  The  data  are  not  given  to  me  to  enable  me  to 
state  them  accurately ;  but  I  have  no  reason  to  believe 
that,  acting  upon  the  rule  which  I  have  stated,  the  exact 
facts,  if  I  knew  them,  would  establish  a  case  within  the 
provision  of  the  Act  of  an  offer  or  promise  of  any  kind, 
respecting  place  or  employment,  which  could  possibly  be 
called  an  ofier  or  promise,  having  been  made  contrary  to 
that  enactment  by  the  respondent.  If  it  is  a  violation  of 
the  Act,  or  of  the  common  law  of  the  Parliament  of  Eng- 
land, it  must  be  by  reason  of  its  amounting  to  undue  in- 
Huence  by  the  respondent. 

The  72nd  section  of  the  Act  defines  what  is  undue  in- 
riuence  under  that  Act:  "Every  person  who  shall  directly 
or  indirectly,  by  himself  or  by  any  other  person  on  his 
behalf,  make  use  of,  or  threaten  to  make  use  of,  any  force, 
violence  or  restraint,  or  inflict,  or  threaten  the  infliction  by 
himself  or  by  or  through  any  other  person,  of  any  injury, 
damage,  harm  or  loss,  or  in  any  manner  practise  intimi- 
dation upon  or  against  any  person,  in  order  to  induce  or 
compel  such  person  to  vote  or  refrain  from  voting,  &c., 
shall  be  deemed  to  have  committed  the  oflence  of  undue 
influence,  and  shall  incur  the  penalty  of  £200." 

Can  the  case  be  brought  within  the  terms  just  quoted 
of  that  section  ?  If  it  can  it  must  be  by  the  following 
words  :  "  Every  person  who  shall  directly  or  indirectly 
.  .  make  use  of  .  .  any  restraint  .  .  or  in  any 
manner  practise  intimidation  upon  or  against  any  person 
in  order  to  induce  or  compel  such  person  to  vote  or  refrain 
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from  voting    .    .    shall  be  deemed  to  have  committed 
the  offence  of  undue  influence."    The  word  restrained  is 
used,  it  will  be  seen,  in  connection  with  force  or  violence, 
and  so  may  be  said  to  mean  some  physical  restraint.  But 
menace  has  been  held  not  to  be  confined  to  indicating  only 
bodily  injury.    The  apprehension  of  being  excluded  from 
the  sacraments  of  the  church,  and  the  menace  of  eternal 
punishment,  might  be  far  more  powerful  than  any  threat 
of  corporal  punishment.    County  of  Dublin  case,  1827 
(Espinasse  57,  note).    So  restraint  does  not  mean  only  cor- 
poral confinement  or  the  fear  of  bodily  harm.  Taking 
away  the  will  of  the  person  by  threats  or  by  improper 
means  of  any  kind  not  willingly  assented  to  by  the  per- 
son, but  brought  about  by  the  exercise  of  authority  o^ 
by  fear,  or  apprehension  of  loss  of  any  kind,  must  be  a 
restraint.    It  is  ,said  to  be,  to  keep  from  action  by  any 
means  ;  to  hold  back ;  to  hold  on  ;  to  curb,  check,  repress, 
coerce,  constrain,  debar,  prevent,  abridge,  hinder.  "  I  have 
promised  to  restrain  him  hurting  any  man's  reputation." 
— Addison.    Constraint  (Worcester's  Dictionary)  respects 
the  movements  of  the  body  only ;  restraint,  those  of  the 
mind  and  the  outward  actions.  The  conduct  is  restrained 
by  particular  motives.    Restraint  is  an  act  of  power  ;  re- 
strict is  an  act  of  authority.    "  The  will  or  the  actions  of 
the  child  are  restrained  by  the  parents." — Crabbe's  Syno- 
nyms.   I  refer  to  the  leading  case  of  Hugitenin  v.  Baseley 
(2  White  &  Tudor's  L.  C.  462)  for  a  very  full  and  admirable 
exposition  of  what  is  undue  influence,  and  the  variety  of 
Ways  in  which  it  may  be  exercised.    I  think  language 
may  be  addressed  to  a  body  of  electors  which,  by  a  par- 
ticular person,  may  constitute  a  restraint  upon  the  free 
action  of  the  electors. 

Now,  what  I  have  to  determine  is,  whether  the  language 
in  question  can  be  held  to  have  been  a  restraint  upon  or 
ao-ainst  any  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting ;  or  whether  it  can 
be  said  the  respondent,  by  his  language,  in  any  manner 
practised  intimidation  upon  or  against  any  person  for  the 
31 
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like  purpose ;  or  whether  it  can  be  said  to  be  an  act  or 
the  exercise  of  undue  influence  recognized  by  the  common 
law  of  the  Parliament  of  England,  within  the  meaning 
of  the  statute.  Too  much  strictness  must  not  be  imposed 
upon  election  speeches.  It  is  said  "  a  husting's  speech  has 
become  almost  a  proverb  for  insincerity." — Freeman's 
Federal  Government,  p.  83.  But  that  will  not  sanction 
anything  being  said  without  any  check  or  restraint. 

When  the  respondent  made  the  declaration  he  did, 
which  is  the  subject  of  this  charge,  what  was  its  nature, 
purpose  and  import  ?  It  was  to  show  the  electors  that, 
under  any  circumstances,  he,  the  respondent,  would  have 
the  influence  and  patronage  of  the  Government  in  the 
electoral  district,  and  that  he  would  distribute  them  among 
the  residents  ;  and  that  under  no  circumstances  would  his 
opponent  have  any  such  favor  or  influence.  The  effect  of 
that  was  to  draw  votes  to  himself  and  to  withdraw  them  or 
keep  them  from  his  opponent ;  and  it  is  a  fair  conclusion 
that  the  respondent  intended  to  bring  about  such  a  result, 
for  it  is  the  natural  tendency  of  the  language  which  he  used. 

I  think  that  is  not  a  fair  or  warrantable  course  of  argu- 
ment to  take ;  it  does  interfere  with  the  free  deliberation  and 
choice  of  the  electors  of  their  candidates.  It  is  made  hope- 
less to  struggle  against  the  influence  and  patronage  of  the 
Crown  so  to  be  exercised,  and  useless  to  vote  for  a  candi- 
date who  is  in  no  case  to  have  any  voice  or  influence  in 
such  matters  in  the  constituency.  Whether  such  language 
will  operate  upon  a  large  body  of  the  electors,  or  upon 
what  precise  number  it  will  operate,  is  not  so  much  the 
question.  It  will  undoubtedly  operate  upon  some  of  them, 
especially  in  this  district,  a  newly  settled,  sparsely  peopled, 
and  what  may  be  called  a  poor  settlement ;  poor  because 
newly  settled,  and  because  the  labors  of  the  people  are 
turned  to  the  clearing  of  their  land  and  the  establishment 
of  a  home  for  their  families.  They  have  not  received  and 
are  not  receiving  the  return  as  yet  of  their  labor.  Their 
efibrt  is  until  they  can  make  their  land  remunerative ; 
and  it  was  designed  to  operate  upon  them  prejudically 
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and  unduly  as  affecting  their  choice  of  a  candidate ;  for,  of 
course,  the  candidate  in  dispensing  his  favors  will  prefer 
those  who  supported  him  to  those  who  opposed  him.  I 
don't  place  any  stress  upon  the  respondent  calling  himself 
the  Government  candidate  or  the  ministerial  candidate; 
it  is  the  common  mode  of  speaking ;  all  that  is  meant  by 
it  is,  that  he  is  the  person  that  the  party  which  supports 
the  Ministry  has  selected  as  its  candidate.  No  one  thinks 
that  the  Government  or  Ministry  has  actually  selected  a 
candidate  and  put  him  forward  as  its  nominee  in  the  con- 
test. I  do  not  think  either  that  the  respondent  saying 
that  it  was  the  custom,  and  by  parliamentary  practice  he 
would  have  the  influence  and  patronage  whether  he  was 
elected  or  not,  alters  the  character  or  the  force  or  effect  of 
the  language. 

It  is  the  fact  that  the  Minister  in  his  department  has 
the  patronage  of  it,  and  that  the  contractor  has  the  choice 
of  his  workmen.  And  it  would  not  lessen  the  objection 
of  their  holding  out  what  they  could  do,  and  what  they 
meant  to  do  in  the  district,  and  how  they  meant  to  spend 
their  money  and  distribute  their  patronage  among  the 
electors,  by  telling  them  at  the  same  time  that  they  had 
the  right  and  power,  and  it  was  the  practice  to  act  on 
these  matters  as  they  pleased — the  Minister  by  custom 
of  parliamentary  practice,  and  the  contractor  because  he 
may  do  as  he  pleases  with  his  own. 

I  put  out  of  consideration  all  those  arguments  addressed 
to  the  electors  by  the  candidates,  the  one  saying  he  is  in 
favor  of  a  new  road,  or  a  canal,  or  a  railway,  or  some 
other  object,  and  his  opponent  is  not,  and  that  he,  the 
speaker,  will  press  the  performance  of  that  work,  and  it 
will  be  a  great  advantage  for  the  people  of  the  constitu- 
ency ;  because  it  is  one  of  the  duties  of  a  representative 
to  attend  to  matters  of  that  kind,  and  he  may  as  freely 
speak  in  that  manner  on  such  subjects  as  he  may  speak  on 
changes  in  the  school  law,  or  on  the  tariff,  or  on  any  other 
matter  not  so  peculiarly  affecting  the  constituency.  There 
is  a  difference  between  such  a  line  of  argument  and  the 
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candidate  saying  he  will  have  the  patronage  and  influence 
of  the  Government  in  all  the  work  and  expenditure  to  be 
done  or  to  be  made  in  the  constituency,  and  that  he  will 
have  them  whether  he  is  elected  or  not,  and  that  he  will 
see  that  no  outsiders  participate  in  these  benefits,  even 
although  he  should  add  that  he  would  have  that  power 
and  patronage  according  to  the  custom  of  the  parlia- 
mentary practice  in  such  cases.  I  consider  that,  fairly 
interpreted,  to  be  the  exercise  of  undue  influence,  not  of 
Government  influence,  but  of  influence  in  the  name  of  the 
Government  by  the  respondent,  and  if  it  be  not  that,  or 
do  not  mean  that,  it  means  nothing.  But  I  have  no  doubt 
it  was  meant  for  a  purpose,  and  that  purpose  could  only 
have  been,  and  in  his  case  it  was,  I  think,  unduly  to  in- 
fluence the  electors  in  their  free  choice  and  deliberate 
judgment  of  a  candidate. 

The  conclusion  I  come  to  in  reference  to  this  charge  is 
that  I  think  the  respondent  did  make  use  of  restraint  or 
practise  intimidation  upon  the  occasion  in  question  upon 
or  against  the  electors  present  at  the  meeting  at  Matthias' 
Hall,  and  perhaps  upon  or  against  those  who  were  not 
present,  in  order  to  induce  or  compel  such  persons  to  vote, 
or  refrain  from  voting,  at  that  election.  Or  if  the  case  do 
not  come  within  that  section  of  the  statute,  I  am  of  opinion 
it  must  be  undue  influence  according  to  the  common  law 
of  the  Parliament  of  England.  New  modes  of  undue  in- 
fluence must  or  may  be  practised  from  time  to  time  which 
may  not  be  covered  by  the  written  law,  but  the  principle 
of  the  law  itself,  written  or  unwritten,  is  that  every  elec- 
tion must  be  free  (2  Co.  Inst.  169 ;  W.  &  M.,  sess.  2,  c.  2, 
sees.  1,  2 ;  2  W.  &  M.,  sess.  1,  c.  7) ;  that  the  electors  must 
be  allowed  freely  and  indifferently  to  exercise  their  fran- 
chise ;  and  it  is  for  that  cause  an  election  is  vacated  by 
riot  or  other  serious  disturbance,  or  by  general  drunken- 
ness, or  by  general  bribery,  although  neither  the  sitting 
member  nor  any  one  for  him  had  anything  to  do  with 
such  acts :  Lichfield  case  (1  O'M.  &  H.  22)  ;  Bradford  case 
(1  O'M.  &  H.  30) ;  Beverley  case  (1  O'M.  k  H.  143) ;  Staf- 
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ford  case  (1  O'M.  &  H.  228) ;  Tamworth  case  (1  O'M.  & 
H.  75).  However  varied  or  novel  the  acts  or  conduct  of 
these  may  be  who  proceed  in  such  a  manner  as  to  violate 
the  freedom  of  the  election,  can  make  no  difference  in  the 
law.  If  the  law  itself  be  broken,  if  the  whole  election  be 
rendered  in  any  manner  or  by  any  persons  not  free,  the 
result  must  be  that  it  will  be  vacated  as  a  void  election. 
If  the  whole  election  be  not  so  affected,  but  the  sitting 
member  or  any  of  his  agents  is  or  are  chargeable  with 
certain  acts  of  the  violation  of  such  freedom,  the  return 
of  the  election  of  that  candidate  will  be  avoided. 

But  if  the  candidate  is  no  way  chargeable  with  any 
individual  case  of  violating  the  principle  of  a  free  election, 
his  seat  will  not  be  affected ;  the  vote  or  votes  which  may 
be  affected  by  it  will  be  deemed  to  be  illegal.  There  is  a 
resolution  of  the  Commons  of  December,  1779  (37  Com- 
mons' Journal,  507),  against  the  interference  in  elections 
by  Ministers  of  the  Crown  :  "  That  it  is  highly  criminal 
in  any  Minister  or  Ministers  or  other  servants  under  the 
Crown  of  Great  Britain,  directly  or  indirectly,  to  use  the 
powers  of  office  in  the  election  of  representatives  to  serve 
in  Parliament,  and  an  attempt  at  such  influence  will  at 
all  times  be  resented  by  this  House  as  aimed  at  its  own 
honor,  dignity,  and  independence,  as  an  infringement  of 
the  dearest  rights  of  every  subject  throughout  the  em- 
pire, and  tending  to  sap  the  basis  of  this  free  and  happy 
constitution." — Rogers  on  Elections,  9th  ed.,  p.  370.  In 
Chambers'  Election  Law,  p.  374,  it  is  said  the  interference 
of  Ministers  was  made  a  principal  ground  of  avoiding  the 
election  in  the  DuUin  case,  1831.  That  case  I  have  not 
seen.  The  only  one  I  have  seen  where  a  charge  was  made 
against  the  interference  of  Ministers  of  the  Crown,  is  the 
Dover  case  (Wolf.  &  Br.  121). 

If  it  is  highly  criminal  in  a  Minister  of  the  Crown  to 
use  the  powers  of  office  in  electoral  contests,  it  must  be 
objectionable  for  a  candidate  to  assert  that  he  has  and  will 
have  those  powers,  although  he  is  not  in  office,  because  he 
is  the  Government  or  ministerial  candidate,  whatever  may 
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be  the  result  of  the  election.  The  powers  of  office  are  not 
to  be  used  in  the  contest,  and  whether  they  are  used  by 
a  Minister,  or  a  friend,  ally  or  supporter  of  the  Minister, 
must  be  alike  vicious  and  objectionable.  Of  course,  in 
all  of  these  cases  I  am  assuming  that  such  a  course  of 
proceeding  is  adopted  with  the  intent  mainly  to  influence 
the  election :  for,  as  I  have  already  said,  the  intent  is 
everything  in  such  a  case.  These  powers  of  office  are 
the  patronage  and  influence  which  that  office  confers. 
The  exercise  of  that  patronage  and  influence  by  delega- 
tion to  a  ministerial  supporter  is  quite  as  effectual  to 
operate  perniciously  on  the  freedom  of  elections  as  if  the 
powers  were  exercised  by  the  principal  himself.  I  see  no 
difference  between  the  Minister  saying  to  the  electors  in 
an  electoral  district  in  which  there  are  Crown  lands  to  be 
valued  for  the  settlers,  "  I  have  the  power  and  patronage 
of  the  valuation  of  all  your  lands,"  or,  "  I  will  have  the 
valuation  of  them,"  if  said  with  the  intent  unduly  to 
influence  the  election  in  which  he  is  a  candidate  or  the 
supporter  of  a  candidate,  and  another  person  (not  a  Minis- 
ter, but  the  friend  and  supporter)  saying  the  same  thing 
by  reason  of  his  being  such  supporter  and  of  his  contest- 
ing the  constituency  in  favor  of  the  Government,  if  such 
person  say  it  with  the  like  intent ;  and  the  same  thing 
applies  to  language  of  the  like  kind  addressed  to  lumber- 
men with  respect  to  lumber  dues  in  their  imposition,  remis- 
sion or  otherwise,  and  to  the  expenditure  of  Government 
appropriations  in  the  opening  of  roads,  or  in  the  perform- 
ance of  other  public  works. 

I  am  obliged  to  find  this  charge  has  been  sustained. 

I  must  now  dispose  of  the  other  charges,  relating  to 
the  alleged  remission  of  timber  dues  to  W.  J.  Hill,  and  to 
the  appropriation  by  Sufferin  of  the  road  money  in  his 
township.  These  charges  depend  not  so  much  on  the 
credibility  as  upon  the  weight  of  testimony,  and  I  am 
now  disposed  to  adopt  the  case  of  the  petitioner  with  re- 
spect to  them,  partly  because  of  the  weight  of  testimony 
by  their  united  force,  and  partly  because  they  are  to  some 
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extent  of  a  like  nature  with  the  last  charge,  resting  upqn 
the  influence,  or  upon  the  alleged  interest  and  influence,  of 
the  respondent  with  the  Government  or  Ministry  of  the 
day,  which  it  is  not  improbable  the  respondent  used  as  an 
argument  on  these  occasions,  as  it  is  said  he  did,  and  as  he 
unquestionably  did  on  the  occasion  which  is  the  subject  of 
the  last  charge.  I  should  have  been  glad  to  have  been 
spared  from  pronouncing  any  opinion  on  the  other  two 
charges.  And  I  am  not  sure  I  should  have  found  as  I 
have  upon  them  but  for  the  conclusion  to  which  I  have 
come  with  respect  to  the  last  charge.  The  evidence  would 
have  warranted  me  in  one  view  in  finding  adversely  to 
the  respondent  upon  them,  but  not  necessarily  so. 

Upon  the  whole,  with  much  concern  and  with  an  earnest 
desire  to  decide  fairly  between  the  parties,  I  must  find 
these  charges  above  enumerated  to  have  been  proved  by 
the  petitioner  against  the  respondent.  And  I  direct  that 
the  cost  shall  abide  the  result  of  my  finding  upon  the  said 
petition. 

I  have  retained  this  judgment  for  a  considerable  time 
in  order  to  advise  with  some  of  the  Judges  upon  a  point 
which  has  not  before  arisen  here.  I  am  bound  to  say  that 
some  of  the  learned  Juds^es  I  have  consulted  do  not  aa;ree 
with  me.  I  have  not  been  able  to  adopt  their  opinions.  It 
has  also  been  a  question  with  me,  and  that  too  has  been 
discussed,  whether,  as  I  desired  advice,  which  indicated  to 
some  extent  a  doubt  in  my  own  mind,  I  should  not  give 
efiect  to  that  doubt  by  deciding  for  the  respondent,  and 
particularly  in  a  case  which  is  attended  with  such  highly 
penal  consequences.  I  have  not  been  able  to  adopt  that 
view,  because  I  do  not  entertain  such  a  degree  of  doubt 
as  would  warrant  me  in  adopting  that  course.  I  should 
gladly  have  done  so  if  I  could  have  done  it  from  convic- 
tion. But  I  have  not  that  conviction,  and  I  cannot  force 
myself  to  it  from  the  opinions  of  others,  however  highly 
I  may  prize  their  advice  and  judgment.  I  must,  after  all, 
act  on  my  own  responsibility  and  judgment.  The  conse- 
quences resulting  from  an  adverse  judgment  to  the  re- 
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spondent  I  cannot  help  thinking  of;  but  they  are  not  my 
work  ;  I  am  not  answerable  for  them.  That  is  the  declara- 
tion of  the  written  law,  which  is  above  my  power.  I  have 
now  only  to  say  I  desire  most  sincerely  that  this  case  will 
be  appealed  to  another  tribunal,  and  I  for  one  shall  in  no 
way  regret  if  the  conclusion  I  have  felt  obliged  to  come 
to  should  not  be  the  opinion  of  the  higher  Court. 

The  respondent  thereupon  appealed  to  the  Court  of 
Appeal. 

Mr.  U Alton  McCarthy,  Q.C.,  and  Mr.  Betliune  for  appel- 
lant (respondent  in  the  petition). 

Mr.  M.  C.  Cameron,  Q.C.,  and  Mr.  Boiolthee  for  respondent 
(petitioner). 

Draper,  C.  J.  A. — I  agree  in  the  conclusion  arrived  at 
by  my  brother  Burton,  that  the  appeal  should  be  allowed 
and  the  petition  dismissed. 

But  a  principle  as  to  the  law  of  evidence  was  laid  down 
in  the  North  Rcnfrcio  case,  which  was  referred  to  and 
acted  upon  in  the  present  case,  with  regard  to  which  I 
entertain  some  doubts  ;  and  I  do  not  wish,  by  passing  it 
over  in  silence,  to  be  supposed  to  concur  in  it,  or  to  have 
been  influenced  by  it  in  being  a  party  to  the  judgment 
now  given.    I  am  not  deciding  one  way  or  'the  other. 

It  has  been  distinctly  enough  held  that  on  a  petition 
charging  any  corrupt  practice,  the  respondent  is,  in  a  case 
of  even  and  fully  counterbalanced  testimony,  entitled  to 
the  presumption  of  innocency  to  turn  the  scale  in  his  favor. 
Now  the  question  presented  in  the  present  case  is,  whether 
the  evidence  can  be  said  to  be  so  equally  balanced  as  to 
render  it  necessary  for  this  respondent  to  invoke  the  aid 
of  that  presumption,  or,  on  the  other  hand,  to  entitle  him 
to  it.  It  is  put  in  the  judgment  in  the  following  shape  : 
The  question  is,  whether  the  evidence  can,  on  this  record, 
be  said  to  be  equally  balanced,  so  as  to  give  him  the  right 
and  benefit  of  all  just  presumptions  of  law  and  fact. 
That  will  depend  upon  the  other  charges  which  are  still 


1875.] 


MUSKOKA. 


475 


to  be  considered ;  for  if  in  the  other  cases  I  find  that  they 
are  respectively  balanced  by  the  evidence  of  the  respond- 
ent, the  same  witness  in  all  of  them  as  against  several 
witnesses — one,  however,  only  in  each  case — I  should  then 
feel  obliged  to  rely  more  on  the  impartiality  and  truth  of 
the  greater  number  who  testified  against  the  respondent, 
and  whose  evidence  and  characters  were  respectively,  for 
reliability  and  veracity,  as  much  to  be  depended  on  as 
those  of  the  respondent.  I  have  already  stated  my 
opinion  on  this  point  in  the  North  Renfrew  case!' 

In  another  part  of  the  same  judgment  it  is  said :  "  If 
this  stood  by  itself,  as  before  stated,  oath  against  oath, 
and  each  side  equally  credible,  and  no  collateral  or  accom- 
panying circumstances  to  aid  me  either  way,  I  should 
hold  the  charge  not  to  be  proved.  But  the  other  charges, 
if  severally  sworn  to  by  a  credible  witness,  and  the  united 
weight  of  their  testimony  is  to  overcome  the  effect  of 
the  respondent's  word  (second  oath),  I  may  be  obliged  to 
attach  such  a  degree  of  importance  to  the  combined  testi- 
mony of  these  witnesses  as  to  hold  the  charges  to  which 
they  severally  speak  as  sufficiently  proved  in  law  against 
the  opposing  testimony  of  the  respondent." 

In  the  North  Renfrew  case  there  were  nine  independent 
charges  of  corrupt  practices  committed  by  Thomas  Murray, 
the  brother  and  agent  of  the  respondent.  Each  charge 
was  proved  by  one  witness  only,  and  was  based  upon 
offers  or  promises,  not  upon  any  act  of  the  agent.  Ad- 
mitting the  general  circumstances  and  much  of  the  con- 
versation, and  in  the  very  words  of  each  witness,  Thomas 
Murray  gave  a  different  color  to  the  language  and  a 
different  turn  to  the  expression  used,  which  altered  the 
meaning  of  the  conversations  detailed  by  the  witnesses, 
and  so  constituted  in  effect  a  complete  substantial  denial 
of  the  character  of  the  charge  attempted  to  be  proved,  and 
in  many  respects  he  directly  contradicted  the  witnesses. 
The  learned  Judge  discussed  at  some  length  the  question 
as  to  whose  testimony  he  should  act  upon,  and  observed : 
"  It  is  impossible  to  avoid  seeing  and  feeling  that  the 
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more  frequently  a  witness  is  contradicted  by  others — 
although  such  opposing  witnesses  contradict  him  on  a 
separate  point — the  more  is  our  confidence  in  that  single 
witness  affected,  until  at  length,  by  the  number  o£  con- 
tradictory witnesses,  we  may  be  induced  in  effect  to  dis- 
believe him  altogether.  It  is  difficult  to  believe  that  so 
many  are  wrong  ;  it  is  easier  to  believe  that  one  is  wrong 
so  many  times  ;  and  the  more  there  are  who  speak  against 
him,  the  more  we  are  led  to  believe  that  he  is  the  one  who 
is  in  the  wrong.  .  .  .  The  question  of  veracity  does 
not  depend  only  upon  the  strength  of  numbers,  nor  in 
some  cases  does  it  do  so  at  all.  Its  true  basis  is  character. 
It  is  upon  the  quality  of  the  evidence,  and  the  point  is  to 
determine  that  quality."  In  the  application  of  these  obser- 
vations in  several  cases,  the  determination  was  against  the 
respondent,  although  it  was  expressly  stated  that  if  each 
case  stood  alone  it  would  have  been  decided  the  other 
way.  In  one  case  the  learned  Judge  said  :  "  I  would,  as 
I  have  already  said  of  other  charges,  decide  this  against 
the  petitioner  if  this  were  the  only  charge ;  but  as  it  is 
one  of  a  series  of  charges,  each  one  of  which  is  supported 
by  a  different  witness,  I  do  not  know  what  I  can  do,  even 
in  so  small,  I  may  say  so  trivial,  a  matter,  unless  I  give 
effect  to  the  accumulated  weight  of  testimony,  when  I 
have  no  reason  whatever  to  doubt  the  truth  of  the  re- 
spective witnesses  who  maintain  these  charges." 

I  have  found  no  reported  case  which  deals  with  this 
question.  On  an  indictment  for  perjury,  the  oath  of  the 
defendant,  which  is  charged  to  be  false,  is  nevertheless, 
for  certain  purposes,  assumed  by  the  law  to  be  true  ;  that 
is,  to  warrant  a  conviction  it  is  held  necessary  to  have  the 
evidence  of  two  witnesses,  or  if  only  one,  that  "  there  be 
some  documentary  evidence,  or  some  admission,  or  some 
circumstances  to  supply  the  place  of  a  second  witness  " 
{]jeT  Tindal,  C.  J.,  Reg.  v.  Parker,  Car.  &  M.  639).  In  lleg. 
V.  Yates  (Car.  &  M.  132),  Coleridge,  J.,  held  that  one  wit- 
ness was  not  sufficient  to  sustain  an  indictment  for  per- 
jury ;  that  this  is  not  a  mere  technical  rule,  but  a  rule 
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founded  on  substantial  justice.  The  facts  in  Reg.  v.  Parker 
are  worth  noting  :  A  debtor  had  made  affidavit  that  he 
had  paid  all  the  debts  proved  under  his  bankruptcy  except 
two,  and  in  support  of  an  indictment  for  perjury  on  that 
affidavit  several  creditors  were  called,  each  of  whom 
proved  the  non-payment  of  a  debt  due  by  the  debtor  to 
himself,  and  this  evidence  was  held  insufficient.  The  dis- 
tinction between  a  criminal  prosecution  and  the  present 
case  is  not  to  be  overlooked,  but  considering  the  respond- 
ent's position  as  a  defendant  in  this  proceeding,  there  is  not 
only  the  presumption  of  innocence  of  an  oifence  charged 
against  him  in  his  favor,  but  also  the  maxim,  applicable  in 
civil  as  in  criminal  cases,  "  semper  presumitur  pro  neganter 
(See  10  01.  &.  Fin.  534.) 

The  respondent  is  charged  with  corrupt  practices.  There 
were  four  cases  on  which  the  learned  Judge  took  time  to 
consider,  and  three  were  held  to  be  sustained,  and  the 
election  was  declared  void.  He  was  in  the  position  of  a 
defendant  accused  of  an  offence  before  a  competent  tri- 
bunal. The  presumption  of  innocence,  until  his  guilt  was 
proved,  was  in  his  favor — having  denied  the  charge  ;  the 
maxim  above  quoted  was  in  his  favor  also.  The  case  as 
put  is  one  of  even  and  fully  balanced  testimony  ;  each 
separate  charge  is  supported  by  only  one  witness,  and  is 
contradicted  by  the  respondent  on  oath ;  and,  as  I  under- 
stand from  the  judgment  delivered,  would  have  been 
found  against  the  petitioner  if  it  had  been  the  sole  charge, 
for  though  the  proof  adduced  by  the  petitioner  sustained 
it,  it  was  answered  and  displaced  by  the  respondent's  evi- 
dence. It  is  not  asserted  that  this  evidence  in  rebuttal 
was  untrue,  or  that  the  respondent  was  a  man  not  worthy 
of  belief.  I  cannot  follow  the  reasoning  which  makes  the 
fact  that  several  independent  charges  were,  prima  facie, 
proved — each  by  one  witness  only,  and  were  rebutted, 
though  by  the  respondent  alone — a  ground  for  convicting 
him  of  all,  for  no  distinction  can  be  drawn  between  them. 
And  yet  I  cannot  to  my  own  satisfaction  answer  the 
arguments  on  which  the  judgments  in  this  and  the  North 
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Renfrew  case  were  founded,  and  1  am  relieved  from  the 
necessity  of  so  doing,  as  on  the  other  grounds  taken  I  fully 
concur  in  the  judgment  of  my  brother  Burton. 

Burton,  J.  A. — We  are  fortunately,  in  this  case,  not 
embarrassed  with  any  difficulty  arising  from  a  conflict  of 
testimony.  The  learned  Judge  finds  expressly  that  there 
was  nothing  in  the  evidence  of  the  respondent,  nor  in  the 
manner  of  giving  it,  which  could  or  did  excite  any  suspi- 
cion whatever  against  its  perfect  truthfulness,  whilst  in 
commenting  upon  the  evidence  both  of  Hill  and  Sufferin, 
it  is  clear  that  he  had  not  formed  an  equally  favorable 
opinion  of  their  manner  of  giving  their  testimony  or  of 
their  conduct  as  disclosed  by  themselves,  remarking  that 
the  behaviour  of  the  latter,  even  on  his  own  version  of 
what  occurred  in  conversation  with  another  witness  when 
going  to  vote,  and  his  voting  against  the  respondent  after 
voluntarily  engaging  to  support  him,  had  not  been  altoge- 
ther creditable;  whilst  Hill  had  shown  some  feeling  against 
the  respondent  in  giving  his  evidence. 

We  have  before  us,  therefore,  the  learned  Judge's  views 
of  the  way  in  which  the  witnesses  impressed  him,  and  we 
have  to  draw  such  inference  from  the  whole  evidence  set 
out  on  the  record  as  we  think  he  should  have  drawn,  and 
find  accordingly. 

It  must,  in  the  first  place,  be  borne  in  mind  that  no 
acts  of  bribery  were  established ;  what  is  alleged  in  the 
two  cases  of  Hill  and  Sufferin  (assuming  them  for  the  pre- 
sent to  constitute  corrupt  practices  within  the  meaning  of 
the  statute)  consisted  merely  of  offers  or  proposals  to  bribe. 
In  such  cases  it  ought  to  be  made  out  beyond  all  doubt 
that  the  words  imputed  to  the  respondent  were  actually 
used,  because,  as  has  been  remarked  in  one  of  the  decided 
cases,  when  two  people  are  talking  of  a  thing  which  is 
not  carried  out,  it  may  be  that  they  honestly  give  their 
evidence,  but  one  person  understands  what  is  said  by 
another  differently  from  what  he  intends  it.  Still  more 
should  that  be  the  case  when  the  adverse  finding  is 
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attended  with  such  highly  penal  consequences  as  the  Legis- 
lature has  declared  shall  follow  the  infraction  of  several 
clauses  of  the  Election  Act. 

The  learned  Judge  reports  that  he  should  have  found 
both  these  charges  disproved  if  there  were  no  collateral  or 
accompanying  circumstances  to  aid  him  either  way.  He 
finds  all  the  other  charges,  with  the  exception  of  the  last 
(to  which  I  shall  presently  refer),  disproved,  which  should, 
I  venture  to  think,  have  some  weight. 

The  collateral  circumstance  which  turned  the  scale,  and 
induced  the  learned  Judge  to  arrive  at  a  different  conclu- 
sion, was  what  occurred  at  Matthias'  Hall.  The  speech 
there  delivered  induced  him  to  adopt  the  case  of  the 
petitioner  with  respect  to  these  two  charges  also ;  partly, 
as  he  says,  "  because  of  the  weight  of  testimony  by  their 
united  force,  and  partly  because  they  are  to  some  extent 
of  a  like  nature  with  the  Matthias'  Hall  charges,  resting 
upon  the  influence  or  upon  the  alleged  interest  and  influ- 
ence of  the  respondent  with  the  Government  or  Minis- 
try of  the  day,  which  it  is,"  he  adds,  "  not  improbable 
the  respondent  used  as  an  argument  on  these  occasions, 
as  he  unquestionably,  did  on  the  occasion  of  the  speech." 

I  can  quite  understand  that  a  judge  or  a  jury  may  find 
their  confidence  considerably  shaken  in  a  witness  whom 
they  were  at  first  inclined  to  credit,  by  his  being  contra- 
dicted by  a  number  of  witnesses,  although  each  witness 
speaks  of  a  different  subject.  Still,  after  all,  it  comes  back 
to  the  question  of  what  credit  is  to  be  given  to  the  wit- 
nesses on  each  side. 

The  judge  or  jury,  under  such  circumstances,  would  scru- 
tinize the  evidence  of  the  witness  with  greater  care.  The 
maxim  of  law  is,  ponderantur  testes  non  numerantur"  and, 
as  laid  down  by  Mr.  Starkie,  no  definite  degree  of  pro- 
bability can  in  practice  be  assigned  to  the  testimony  of 
witnesses;  their  credibility  usually  depends  upon  the 
special  circumstances  attending  each  particular  case  ;  upon 
their  connection  with  the  parties  and  the  subject  matter 
of  litigation,  and  many  other  circumstances,  by  a  careful 
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consideration  of  which  the  value  of  their  testimony  is 
usually  so  well  ascertained  as  to  leave  no  room  for  mere 
numerical  comparison. 

I  do  not  understand  that  there  is  any  conflict  of  evi- 
dence as  to  what  occurred  at  Matthias'  Hall ;  the  speech, 
as  proved  on  both  sides,  is  substantially  the  same. 

The  weight  of  the  evidence,  then,  so  far  as  it  is  in- 
creased by  what  the  learned  Judge  calls  its  united  force, 
is  confined  to  the  two  charges  in  respect  of  Hill  and 
Suflerin. 

There  is  a  peculiarity  about  these  election  cases,  that 
each  charge  constitutes  in  effect  a  separate  indictment.  It 
seems  to  me,  therefore,  that  if,  in  the  opinion  of  the  Judge, 
there  is  not  sufficient  evidence  to  support  the  charge,  or, 
in  other  words,  if  evidence  is  given  on  both  sides,  and 
the  Judge  gives  credit  to  the  respondent,  and  so  dismisses 
the  charge,  the  respondent  cannot  be  placed  in  a  worse 
position  because  a  number  of  charges  are  submitted,  in 
each  of  which  the  Judge  arrives  at  a  similar  conclusion,  or 
that  a  limit  could  eventually  be  reached  where,  although 
his  conclusion  upon  the  particular  charge  in  addition  to 
the  others  would  in  itself  be  favorable  to  the  respondent, 
the  Judge  should  feel  called  upon,  by  reason  of  the  multi- 
plicity of  the  charges  in  which  the  respondent's  evidence 
and  that  of  the  witnesses  opposed  to  him  have  been  in 
conflict,  to  come  to  an  adverse  decision  by  reason  of  the 
cumulative  testimony  which  he  has  previously  discredited. 
To  my  mind,  an  accumulation  of  such  acquittals  should,  if 
any  weight  is  to  be  given  to  it  at  all,  be  thrown  into  the 
scale  in  favor  of  the  respondent. 

The  only  two  charges  in  which  there  is  a  conflict  of 
evidence  are  those  of  Hill  and  Suflerin.  The  learned 
Judge,  in  the  first  of  these  cases — a  case  dependent  al- 
together upon  the  witness'  precise  recollection  of  the 
words  used  and  the  way  in  which  they  were  understood 
— reports  his  conviction  of  the  perfect  truthfulness  of 
the  respondent,  and  that  Hill's  evidence  was  given  with 
a  manifest  bias ;  and  he  comes  to  the  conclusion  at  first  to 
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believe  the  respondent — a  conclusion  which,  from  a  per- 
usal of  the  evidence,  I  should  also  have  arrived  at,  but 
in  the  correctness  of  which  I  am  further  confirmed  by 
two  circumstances  not  referred  to  by  the  learned  Judge, 
viz.:  (1.)  That  Hill  himself  states  that  he  did  not  regard 
it  as  a  bribe  at  the  time,  but  only  awoke  to  the  conscious- 
ness of  there  being  anything  corrupt  in  it  some  six  weeks 
afterwards,  when  it  was  deemed  necessary  to  bind  him 
down  by  a  statement  under  oath.  (2.)  That  it  was  deemed 
necessary  so  to  fetter  him.  These  two  circumstances, 
apart  altogether  from  the  explicit  denial  by  the  respond- 
ent, carry  conviction  to  my  mind  that  the  learned  Judge's 
first  impression  was  the  correct  one. 

In  the  Sufierin  case  it  is  clear  that  when  the  alleged 
conversation  occurred  Sufierin  had  avowed  his  intention 
to  support  the  respondent,  who  was  aware  of  the  fact,  and 
any  promise  thus  made  could  not  have  been  made  in  order 
to  induce  him  to  vote  or  refrain  from  voting ;  and  this 
renders  Sufierin's  version  of  it  highly  improbable.  He 
is,  moreover,  contradicted  by  two  witnesses  besides  the 
respondent.  Sufierin  himself  admits,  "I  was  not  induced 
to  support  him  by  this  ofier  of  $3,000  (that  is,  as  to  the 
laying  out  of  $3,000  on  the  roads  in  his  township) ;  it 
made  no  definite  impression  on  my  mind  at  the  time  ; " 
and  the  conduct  of  this  witness  was  such  as  not  unnatur- 
ally to  call  forth  the  remark  from  the  Judge,  that  it  was 
not  straightforward  dealing,  and  was  calculated,  and 
perhaps  purposely  so,  to  deceive.  This  also,  subject  to 
the  investigation  of  the  two  other  charges,  he  held  to  be 
not  proved.  "But,"  adds  the  learned  Judge,  "the  other 
charges,  if  severally  sworn  to  by  a  credible  witness,  and 
the  united  efiect  of  their  testimony  is  to  overcome  the 
efiect  of  the  respondent's  unsupported  word,  I  may  be 
obliged  to  attach  such  a  degree  of  importance  to  the 
combined  testimony  of  these  witnesses  as  to  hold  the 
charges  to  which  they  severally  speak  as  sufiiciently 
proved  in  law  against  the  opposing  testimony  of  the  re- 
spondent." 
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The  learned  Judge  then  proceeded  to  investigate  the  re- 
maining charges,  holding  one  of  them  not  proved,  and  the 
other,  viz.,  the  Matthias'  Hall  speech,  is  one  about  which 
there  is  no  conflict  of  evidence. 

We  may  assume,  therefore,  that  but  for  the  learned 
Judge's  view  of  that  speech,  he  would  have  disregarded 
the  united  force  of  the  adverse  testimony ;  and  had  he 
taken  the  same  view  of  that  speech  which  we  are  inclined 
to  do,  he  would  not  have  varied  his  first  decision  upon  the 
other  charges. 

It  would  seem  that  both  the  respondent  and  his  op- 
ponent claimed  to  be  supporters  of  the  Ministry  of  the- 
day  ;  but  that  the  respondent  claimed  to  be  the  recognized 
ministerial  candidate,  having  been  nominated  by  the  Re- 
form party.  He  claimed  further,  that  his  opponent,  having 
originally  pledged  himself  to  support  him  and  then  coming 
out  in  opposition,  could  not  expect  to  retain  the  confi- 
dence of  the  Government,  and  that  according  to  his  ideas 
of  constitutional  practice,  the  patronage  in  the  consti- 
tuency would  be  in  his  hands,  as  the  ministerial  candidate, 
whether  elected  or  not. 

It  seems  to  be  admitted  on  all  sides  that  it  was  felt  to 
be  a  grievance  of  some  standing,  that  strangers  were  sent 
up  to  superintend  the  work  on  the  roads,  and  the  respond- 
ent is  said  to  have  stated  that,  whether  elected  or  not,  he 
would  endeavor  to  get  it  remedied.  Taken  in  the  most 
unfavorable  view  for  the  respondent,  what  he  did  say, 
according  to  Mr.  Teviotdale's  evidence,  was,  "  He  would 
have  the  patronage,  as  he  was  the  choice  of  the  Govern- 
ment, he  would  have  it  whether  elected  or  not  elected  ;" 
adding  by  way  of  explanation,  as  I  understand  it,  "  It  was 
the  laying  out  of  money  on  the  roads  and  appointment  of 
overseers." 

There  is  a  slight  difference  between  the  respondent's 
version  of  this  speech  and  that  of  some  of  the  witnesses ; 
but,  taking  them  in  the  strongest  way  against  him,  I 
have  been  unable  to  convince  myself  that  they  constitute 
a  corrupt  practice,  or  that  they  differ  substantially  from 
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what  is  constantly  done  by  candidates,  in  impressing  upon 
electors  the  importance  to  themselves  of  being  represented 
by  a  ministerial  candidate. 

The  learned  Judge  holds  that  such  language  cannot 
amount  to  an  offer  or  promise  of  any  place  or  employment, 
or  a  promise  to  procure,  or  to  endeavor  to  procure,  any 
place  or  employment  to  or  for  any  voter  or  other  person, 
within  the  1st  section  of  36  Vic,  cap.  2,  and  therein  we 
agree  with  him  ;  but  he  holds  that  it  amounts  to  undue 
influence  within  the  72nd  section  of  32  Vic,  cap.  21,  or 
according  to  the  common  law. 

To  prove  an  offence  within  that  section,  it  must  be 
shown  either  that  physical  force  was  used  or  threatened, 
or  that  loss  or  damage  was  caused  or  threatened  upon  or 
against  some  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting.  This  was  not  a 
threat,  nor  does  it  come  within  the  definition  of  physical 
force  or  violence,  or  doing  any  loss  or  harm  to  any  one. 
Can  it  then  be  brought  within  the  remaining  words,  "  in 
any  manner  practice  intimidation  ?"  To  bring  the  case 
within  this  branch  of  the  section,  it  would,  I  presume,  be 
necessary  to  show  that  some  one  had  been  intimidated. 
But  it  appears  to  me  to  be  quite  impossible  to  hold  that 
it  comes  within  this  section  at  all.  There  was  no  attempt 
to  work  upon  the  fears  of  any  one ;  it  was  rather  upon 
their  hopes  or  expectations ;  and  would  come  more  pro- 
perly, if  an  offence  at  all,  within  the  bribery  clauses,  but 
the  learned  Judge  has  himself  given  the  answer  to  that. 

Baron  Bramwell,  in  reference  to  the  evidence  necessary 
to  bring  a  case  within  this  clause,  is  reported  to  have 
said :  "  When  the  language  of  the  Act  is  examined  it  will 
be  found  that  intimidation,  to  be  within  the  statute,  must 
be  intimidation  practised  upon  an  individual.  I  do  not 
mean  to  say  upon  one  person  only,  so  that  it  would  not 
do  if  practised  upon  two  or  a  dozen,  but  there  must  be 
an  identification  of  some  or  more  specific  individuals 
affected  by  the  intimidation,  I  will  not  say  influenced  by 
it,  but  to  whom  the  intimidation  was  addressed,  before 
32 
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it  could  be  intimidation  within  the  statute,  otherwise  it 
comes  under  the  head  of  general  intimidation." 

The  suggestion  that  the  offence  was  one  at  common  law 
was  perhaps  sufficiently  answered  by  the  statement  that 
no  such  charge  was  made  in  the  petition,  and  that  the 
respondent  should  not  be  called  upon  to  meet  it.  But 
apart  from  that,  I  apprehend  it  would  be  necessary  to  go 
much  further  to  sustain  such  a  charge,  and  to  prove  that 
the  intimidation  is  of  such  a  character,  so  general  and 
extensive  in  its  operation,  that  people  were  actually  intimi- 
dated to  such  an  extent  as  to  satisfy  the  Court  that  freedom 
of  election  had  ceased  to  exist  in  consequence ;  just  such 
evidence,  in  fact,  as  would  be  required  to  avoid  an  election 
on  account  of  an  organized  system  of  treating  or  bribery. 

Great  latitude  is  necessarily  allowed  in  speeches  of  this 
kind;  and  to  hold  an  election  illegal  because  of  the  use  of 
such  language  as  is  attributed  to  the  respondent  in  this 
case  would  be  to  render  a  law,  harsh  enough  admittedly 
in  many  of  its  provisions,  intolerable.  What  the  respond- 
ent is  alleged  to  have  said  was  an  argument  or  reason  for 
the  electors  supporting  him  rather  than  his  opponent,  if 
they  believed  his  statement  that  he  would  be  more  in- 
fluential with  the  Government  in  securing  local  benefits, 
and  in  redressing  the  particular  grievances  of  which  they 
complained  ;  but  it  would  be  going,  in  my  opinion,  far 
beyond  what  the  Legislature  ever  contemplated,  to  hold 
that  self-recommendation  of  that  kind  on  the  part  of  a 
candidate  was  to  subject  the  electors  to  have  the  election 
avoided,  and  to  expose  him  to  the  disgrace  of  disqualifica- 
tion for  any  office  in  the  gift  of  the  Crown,  or  any  muni- 
cipal office,  for  eight  years. 

I  think  the  evidence  fails  to  establish  either  of  the  two 
first  charges,  and  that  the  remaining:  charg^e  is  not  a  cor- 
rupt  practice  within  the  Act ;  and  adopting  the  language 
of  Mr.  Justice  Willes  in  the  Lichfield  case — "  considering 
the  extreme  solemnity  and  weight  which  ought  to  be  attri- 
buted to  an  election  that  has,  so  far  as  one  can  judge,  in 
all  its  substantial  been  regularly  and  properly  conducted 
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— looking  to  the  amount  and  weight  of  evidence  which 
ought  justly  to  be  required  to  disturb  a  proceeding  of 
that  description ; "  and  looking,  I  may  add,  to  the  highly 
penal  consequences  resulting  to  the  respondent,  and  find- 
ing no  evidence  which,  in  my  opinion,  ought  to  outweigh 
the  denial  of  the  respondent,  and  justify  me  in  finding 
him  guilty  of  the  offences  charged,  I  think  we  ought  not 
to  arrive  at  a  conclusion  adverse  to  him,  and  that  the 
appeal  should  be  allowed  and  the  petition  dismissed. 

Patterson  and  Moss,  JJ.  A.,  concurred. 

Appeal  allowed  and  petition  dismissed. 

(9  Journal  Legis.  Assent.,  1875-6,  p.  198). 
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Before  Chief  Justice  Draper. 

Brampton,  2nd  to  5th,  mid  14th  June.,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  17th  December,  1875,  24th  Januarij,  1876. 

William  Hurst,  Petitioner,  v.  Kenneth  Chisholm, 
jRespondent. 

Corrupt  practices — Partial  denial — Appeal — Further  evidence — Hew  trial 
—  Withdrawal  of  petition — Refusal  to  allow  substitution  of  petitioner. 

Charges  of  corrupt  practices,  consisting  of  promises  of  money  and  of  em- 
ployment, were  made  against  the  respondent  and  one  M.,  his  agent. 
Both  the  respondent  and  his  agent  denied  making  any  promises  of 
money,  but  left  the  promises  of  employment  unanswered  ;  and  the 
Judge  trying  the  petition  {Draper,  C.  J.  A. )  so  found,  and  avoided  the 
election.  Thereupon  tlie  respondent  appealed  to  the  Court  of  Appeal, 
and  under  38  Vic,  c.  3,  s.  4,  offered  further  evidence  by  affidavit, 
specifically  denying  any  offer  or  promise,  directly  or  indirectly,  of  em- 
ployment. Draper,  C.  J.  A.,  who  tried  the  petition,  having  intimated 
to  the  Court  that  had  the  respondent  and  his  agent  made  the  explicit 
denial  as  to  offers  of  money  or  employment  which  it  appeared  they  had 
intended  making,  he  would  have  found  for  the  respondent, 

Held,  under  these  circumstances,  that  the  finding  of  the  Election  Court 
should  be  set  aside,  and  that  a  new  trial  should  be  held  before  another 
Judge  on  the  rota. 

Observations  on  the  difierence  between  an  election  trial  and  a  trial  at 
Nisi  Prius. 

The  Court  recommended  the  petitioner  to  withdraw  his  petition  in  this 
case  ;  and  on  an  application  for  that  purpose,  another  elector  having 
applied  to  be  substituted  as  petitioner, 
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Held,  per  Burton,  J.  A. ,  that  as  the  Court  of  Appeal  had  been  placed  in 
possession  of  all  the  charges  against  the  respondent,  and  of  the  evidence 
in  support  of  them,  and  had  recommended  the  withdrawal  of  the  peti- 
tion, and  no  sufl&cient  additional  grounds  having  been  shown  for  such 
substitution  of  petitioner,  the  order  for  the  withdrawal  of  the  petition 
should  be  granted. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Boultbee  and  Mr.  Evatt  for  petitioner. 

Mr.  Betlmne  and  Mr.  James  Fleming  for  respondent. 

The  evidence  showed  that  the  respondent,  in  company 
with  one  Martin  Maddigan,  when  canvassing  a  voter, 
Daniel  Mullen,  was  given  to  understand  that  Mullen 
wanted  money  for  his  vote.  Mullen's  wife  also  swore — 
"  Mr.  Chisholm  said,  if  my  husband  was  put  out  of  work 
for  him,  he  would  find  him  employment ;  if  he  voted  for 
him,  and  he  was  put  out  of  his  winter's  work  through  his 
means,  he  would  find  employment  if  he  voted  for  him." 
The  respondent  swore  that  he  did  not  make  Mullen  any 
promise,  or  offer  him  anything ;  that  he  told  Mrs.  Mullen 
that  it  was  against  the  law,  and  that  it  was  impossible  to 
pay  for  a  vote ;  that  he  had  to  take  a  solemn  oath  if  elected 
that  he  had  neither  paid  nor  promised  to  pay  anything  ; 
and  that  he  would  not  pay  one  cent  for  a  vote  in  any 
shape  whatever. 

Another  voter,  Michael  Hugo,  and  his  wife  swore  that 
when  canvassed  by  the  respondent  and  Maddigan,  money 
was  talked  of,  and  that  the  respondent  said,  "  If  he  (Hugo) 
got  out  of  employment,  he  (respondent)  would  give  him 
employment  if  he  would  vote  for  him."  The  respondent 
swore  that  he  did  not  offer  any  money  in  any  form  of 
words  or  in  any  shape,  or  any  inducement. 

The  respondent's  evidence  in  each  case  was  confirmed 
by  Martin  Maddigan. 

Draper,  C.  J.  A.  [in  giving  judgment  on  this  part 
of  the  case,  said  :]  "  Although  the  respondent  and  Martin 
Maddigan  meet  the  statements  as  to  money,  or  promises 
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of  money,  by  a  full  denial,  neither  they  nor  any  other 
witness  touch  the  question  of  employment,  which,  as  far 
as  I  see,  is  unanswered.  This  conclusion  makes  it  my 
duty  to  determine  the  election  and  return  of  the  respond- 
ent void." 

The  respondent  appealed  to  the  Court  of  Appeal  from 
this  decision  of  the  learned  Chief  Justice,  and  set  out 
amongst  others  the  following  as  one  of  the  grounds  of 
appeal:  "  That  the  judgment  of  the  said  Chief  Justice  was 
erroneous  in  finding  that  the  evidence  of  Daniel  Mullen,  > 
Mrs.  Mullen,  Michael  Hugo  and  Mrs.  Hugo,  was  uncon- 
tradicted by  the  evidence  of  the  said  respondent ;  and 
that  on  the  hearing  of  the  said  appeal  the  respondent 
will  ask  that  this  Honorable  Court  hear  the  affidavits  of 
the  said  respondent,  Martin  Maddigan  and  John  Mad- 
digan,  specifically  denying  the  said  alleged  offers  or  pro- 
mises." 

The  affidavits  above  referred  to  specifically  denied  any 
offer  or  promise,  directly  or  indirectly,  of  employment  to 
the  voters  referred  to. 

Mr.  Blake,  Q.C.  (Attorney-General  of  Canada),  and  Mr. 
Bethiuie  for  respondent. 

Mr.  Hector  Cameron,  Q.C,  and  Mr.  Beaty,  Q.C,  for  peti- 
tioner. 

Richards,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  pointed  out  the  difference  that  existed  between 
an  election  trial  and  one  at  a  Nisi  Prius  Court,  showing 
that  in  the  latter  there  was  every  facility  for  the  analysis 
and  comparison  of  evidence,  and  the  discovery  and  cor- 
rection of  error ;  while  at  election  trials,  by  reason  of  the 
usually  large  mass  of  evidence  taken,  and  the  fact  that 
such  trials  were  comparatively  new,  the  liability  to  mis- 
take by  omission  or  mistake  was  much  greater.  Under 
these  circumstances,  he  thought  it  would  be  rather  severe 
if  rules  applicable  to  Nisi  Prius  trials  were  strictly  en- 
forced at  the  Election  Courts,  especially  when,  perhaps  by 
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an  oversight  on  the  part  of  counsel,  parties  might  be 
visited  by  very  severe  penalties. 

He  had  communicated  with  the  learned  Chief  Justice 
by  whom  the  present  case  had  been  tried,  and  he  (Chief 
Justice  Draper)  had  said  that  if  the  respondent  and  the 
witness  Maddigan  had  made  the  explicit  denial  as  to  the 
alleged  offers  of  money  or  employment  which  it  appeared 
they  had  intended  making,  he  would  have  found  for  the 
respondent.  The  Chief  Justice  had  further  stated  that  he 
was  satisfied  that  the  respondent  and  Maddigan  had  in- 
tended makinof  such  denial,  but  it  not  havinof  been  made, 
he  was  obliged  to  decide  against  the  respondent  on  the 
evidence.  Under  these  circumstances,  this  Court  could  not 
allow  the  finding  of  the  Election  Court  to  stand.  They 
would  therefore  grant  a  new  trial,  to  be  held  before  an- 
other Judge  on  the  rota.  On  account  of  the  irksomeness 
attending  the  second  trial  of  the  same  case  by  a  Judge, 
and  having  in  view  the  advantage  of  the  evidence  being 
brought  before  a  mind  new  to  the  case,  they  deemed  it 
preferable  to  have  the  trial  conducted  by  another  Judge 
on  the  rota.  The  petitioner  should  seriously  consider 
whether  it  would  not  be  better  to  withdraw  the  petition 
altogether  without  costs  to  either  party.  The  costs  of  the 
former  trial  and  of  the  appeal  to  abide  the  event  of  the 
new  trial. 

Subsequently,  on  an  application  by  the  petitioner  to 
withdraw  the  petition, 

Mr.  Justice  Burton  made  the  order  for  the  withdrawal 
of  the  petition,  and  on  the  24th  January,  1876,  transmitted 
the  following  report  thereon  to  the  Speaker : 

"  I  have  the  honor  to  report  to  you,  in  accordance  with 
the  requirements  of  the  39th  section  of  the  Controverted 
Elections  Act  of  1871,  that  an  application  made  by  the 
petitioner  against  the  return  of  Kenneth  Chisholm  as 
member  for  the  County  of  Peel,  for  leave  to  withdraw 
such  petition,  was  heard  before  me  on  the  19th  instant ; 
and  being  of  opinion  that  the  withdrawal  was  not  the 
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result  of  any  corrupt  agreement,  or  in  consideration  of  the 
withdrawal  of  any  other  petition,  I  granted  the  application- 
"  I  beg  further  to  report  that  on  the  hearing  of  such 
application,  one  George  Sharpe,  an  elector,  applied  to  be 
substituted  for  the  petitioner ;  but  as  the  Court  of  Appeal 
had  been  placed  in  possession  of  all  the  charges,  and  of 
the  evidence  which  had  been  adduced  in  support  of  them ; 
and  had,  with  such  information  before  them,  considered 
it  a  fit  case  for  withdrawal,  and  had  recommended  that 
course  to  the  petitioner,  although  he  had  not  availed  him- 
self of  the  permission  within  the  prescribed  period ;  and  as 
no  sufficient  additional  grounds  were  in  my  opinion  shown 
for  such  substitution,  in  the  exercise  of  the  discretion 
vested  in  me  by  the  Act,  I  declined  to  allow  such  substi- 
tution." 

(9  Journal  Legis.  As'^em.,  1875-6,  p.  167). 


LINCOLN  (2). 


Before  Mr.  Justice  Patterson  and  Mr.  Vice- 
Chancellor  Blake. 

St.  Catharines,  11th  to  13th  September ;  4th  and  5th 
December,  1876. 

Toronto,  30th  September  ;  6th,  23rd  and  30th  December,  1876  ; 
21st  Februarij,  1879. 

Nathan  Henry  Pawling  et  cd,  Petitioners,  v.  John 
Charles  Rykert,  Respondent. 

Waiver  of  particulars — Amendment — Cumulative  acts  of  bribery — 39  Vic, 
c.  10,  s.  37 — Affecting  result  of  election— Bets  to  change  votes — Interim 
certificate  to  Speaker — Stolen  ballots — Costs. 

The  respondent  was  elected  by  a  majority  of  23,  and  on  the  trial  of  an 
election  petition,  filed  to  set  aside  his  election  for  corrupt  practices  and 
illegal  votes,  evidence  was  given  by  both  sides  on  a  charge  not  properly 
set  out  in  the  petitioners'  particulars  of  corrupt  practices.  At  the  close 
of  the  evidence  the  respondent  objected  that  the  charge  was  not  in  the 
particulars,  and  that  it  was  not  verified  by  the  affidavit  of  the  peti- 
tioners : 

Held,  1.  That  the  petitioners  might  amend  their  particulars,  and  that  the 
charges  in  the  petition  were  wide  enough  to  cover  the  charge. 

2.  That  as  to  this  charge,  the  parties  had  in  fact  gone  into  evidence 
without  particulars,  and  that  the  petitioners'  affidavit  verifying  the 
particulars  was  not  necessary. 
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Where  corrupt  practices  by  agents,  and  others  in  the  interest  of  the 
respondent,  affected  less  votes  than  the  majority  obtained  by  the  re- 
spondent at  the  election  : 

Held,  under  39  Vic,  c.  10,  s.  37,  that  such  corrupt  practices  did  not 
extend  beyond  the  votes  affected  thereby,  and  did  not  avoid  the  election. 

Where,  in  addition  to  the  above  corrupt  acts,  bets  were  made  by  agents  of 
the  respondent  and  others,  with  a  number  of  voters  who  were  sup- 
porters of  N.,  the  opposing  candidate,  the  effect  of  the  bets  being  that 
in  order  to  win  the  bets,  the  voters  must  vote  for  the  respondent : 

Held,  that  these  bets  were  for  the  purpose  of  getting  votes  for  the  re- 
spondent, and  were  corrupt  practices ;  and  that  in  connection  with  the 
other  corrupt  acts  proved  as  set  out  above,  they  affected  the  result  of 
the  election  ;  and  that  the  election  was  therefore  avoided. 

The  Court  cannot  gi^ant  an  interim  certificate  declaring  an  election  void, 
as  the  statute  contemplates  only  one  certificate  to  the  Speaker,  certi- 
fying the  result  of  the  election  trial. 

During  the  progress  of  a  scrutiny  of  votes,  certain  ballot  papers,  counter- 
foils and  a  voters'  list  were  stolen  from  the  Court,  which  had  the  effect 
of  rendering  the  proceedings  in  the  scrutiny  useless. 

And  in  disposing  of  the  costs,  the  Court  ordered  the  respondent  to  pay 
the  costs  up  to  the  date  the  election  was  avoided,  but  that,  under  the 
circumstances,  each  party  must  bear  his  own  costs  of  the  scrutiny. 

The  election  of  January,  1875,  having  been  declared 
void  {ante,  p.  391),  a  new  election  was  held  on  the  18th 
and  25th  February,  1876,  at  which  the  respondent  was 
declared  elected  by  a  majority  of  23. 

The  petition  was  thereupon  tiled,  containing  the  usual 
charges  of  corrupt  practices,  and  claiming  the  seat  fo'r  the 
unsuccessful  candidate. 

Mr.  Maclennan,  Q.C.,  Mr.  Hodgins,  Q.C.,  and  Mr.  Calvin 
Broivn,  for  the  petitioners. 

Mr.  M.  C.  Cameron,  Q.C.,  and  Mr.  Peter  McCarthy,  for 
the  respondent. 

Evidence  was  given  on  behalf  of  the  petitioners  on  a 
charge  that  John  Junkin,  the  financial  agent  of  the  re- 
spondent, had  been  guilty  of  corrupt  practices  in  bribing 
one  Arthur  Belcher.  The  evidence  showed  that  the  corrupt 
practice  was  an  offer  to  the  wife  of  Belcher  to  procure 
the  husband's  vote  for  the  respondent  in  the  manner  set 
out  in  the  judgment.    At  the  close  of  the  evidence, 

Counsel  for  the  petitioners  contended  that  the  evidence 
sustained  the  charge,  and  asked  for  leave  to  amend  the 
particulars. 
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Counsel  for  the  respondent  contended  that  the  charge 
relied  upon  was  not  in  the  particulars,  and  therefore,  a& 
laid,  it  failed  ;  and  that  the  evidence  did  not  sustain  an j 
charge  of  a  corrupt  act.  No  new  particulars  could  now 
be  allowed,  for  by  the  Act  of  1876  the  particulars  must 
be  verified  by  the  oath  of  the  petitioners.  The  amend- 
ment would  be  in  effect  new  particulars,  and  the  evidence 
would  have  to  be  given  over  again.  Besides,  the  evidence 
of  Mrs.  Belcher  showed  that  the  petitioners  had  long  been 
in  possession  of  the  facts  relied  upon. 

Patteeson,  J.  A. — The  amendment  is  opposed  on  the 
grounds,  amongst  others,  that  the  charges  now  asked  to  be 
added  are  founded  on  facts  which  were  stated  in  the 
affidavit  made  by  Mrs.  Belcher  before  the  petition  was 
filed,  and  which  has  been  ever  since  in  the  hands  of  the 
solicitors  for  the  petitioners ;  and  that  the  charges  ought 
to  have  been  embodied  in  the  particulars  delivered  under 
the  order  in  the  cause,  instead  of  the  illusory  statements 
then  made,  and  which  are  neither  supported  by  the 
evidence  now  given  nor  by  the  information  which  it  is 
sworn  was  in  the  solicitors'  hands.  This  is  a  serious 
objection,  and  upon  it  we  should  refuse  the  amendment^ 
as  we  did  yesterday  refuse  one  on  the  same  grounds  ;  but 
in  this  case  no  objection  was  made  at  the  close  of  the 
petitioners'  evidence,  but  the  respondent  called  evidence^ 
not  to  rebut  the  charge  in  the  particulars  which  the  peti- 
tioners' evidence  had  not  approached,  but  to  rebut  the 
charge  of  offering  inducements  to  the  wife  to  procure  her 
to  persuade  her  husband  to  vote  or  refrain  from  voting. 
The  charge  has  thus  been  brought  before  us  by  both 
parties;  and  we  think  that  however  strongly  we  disapprove 
of  the  practice  of  paying  so  slight  regard  to  the  order  for 
particulars  as  to  furnish  as  particulars  a  statement  based 
on  no  grounds  warranting  the  oath  now  required  to 
accompany  the  particulars,  and  to  withhold  the  facts 
embodied  in  the  affidavit,  which,  by  another  most  repre- 
hensible practice,  had  been  taken  as  a  fetter  upon  the 
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conscience  o£  the  witness,  yet  we  have  to  regard  this 
application  as  one  to  state  on  the  record  what  has  already 
been  investigated  as  if  it  had  been  there. 

It  is  further  objected  that  under  section  28  of  the  Act 
of  1876  (39  Vic,  c.  10),  we  cannot  allow  these  amended 
particulars  without  an  affidavit  of  verification,  and  that  if 
they  are  received  the  charge  must  be  investigated  afresh. 
We  do  not  think  this  objection  well  founded.  The  peti- 
tion is  wide  enough  to  cover  the  charges  in  their  amended 
shape.  The  parties  maj^  go  on  without  particulars  if  they 
please,  and  this  is  in  fact  what  they  have  done  as  to  these 
charges. 

The  amendment  is  made  under  the  power  given  us  by 
section  33  of  the  Act  of  1870-71  (34  Vic,  c  3),  and  by 
General  Rule  No.  6,  and  has  the  same  effect  as  any  amend- 
ment at  Nisi  Prius.  We  do  not  read  section  28  of  the 
new  Act  as  restricting  this  power. 

[The  learned  Judge  here  reviewed  the  evidence.] 

On  the  evidence  we  find  that  John  Junkin  did  offer 
Anne  Belcher  a  valuable  consideration,  by  offerin^^  either 
to  procure  two  months'  rent  to  be  thrown  off,  or  that  time 
should  be  given  for  the  payment  of  that  rent ;  and  that 
this  was,  within  the  words  of  section  67,  subsec  1,  31  Vic, 
c.  21,  an  offer  or  promise  of  valuable  consideration  to  a 
person  on  behalf  of  a  voter,  or  to  a  person  in  order  to 
induce  a  voter  to  vote  or  refrain  from  voting. 

We  hold  that  Junkin  was  an  agent  of  the  respondent. 
The  acts  done  by  him  during  the  election  contest  are  un- 
questionably sufficient  evidence  of  agency,  if  they  had  the 
requisite  recognition  by  the  candidate  or  his  agents.  We 
think  this  recognition  is  shown  both  by  the  evidence  of 
the  respondent  himself  as  to  his  calling  on  his  friends  at 
his  nomination  to  work  for  him — not  merely  to  vote  for 
^him ;  by  the  fact,  which  is  apparent  from  the  evidence, 
that  the  whole  of  what  was  done  in  the  city  was  left  to 
Junkin  and  others  to  do  ;  and  by  the  circumstance  that 
Junkin  was  named  by  the  respondent  as  his  financial 
agent ;  and  Junkin's  evidence  that  he  constantly  resorted 
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to  the  respondent's  office  to  meet  with  the  other  persons 
who  were  canvassers  like  himself,  and  compare  progress, 
and  otherwise  promote  the  election  of  the  respondent. 

The  respondent  may  not  have  been  at  any  of  these  meet- 
ings, or  have  any  personal  knowledge  of  the  persons  who 
were  there ;  but  his  clerks  were  there,  and  he  had  the 
means  of  knowledge,  and  must  be  held,  as  the  proper 
inference  of  fact,  to  have  known  of  what  was  taking 
place. 

Blake,  Y.-C,  concurred. 

An  order  was  then  made  appointing  the  times  and 
places  for  a  scrutiny  of  votes  to  be  taken  before  the  Re- 
gistrar (Mr.  C.  A.  Brough)  in  each  municipality  of  the  elec- 
toral division. 

Evidence  was  given  that  one  Dexter  Potter  was  an 
agent  of  the  respondent,  and  that  on  the  night  preceding 
the  election  he  made  bets  with  two  voters,  John  Jackson 
and  Abram  Hollings worth,  in  consequence  of  which  bets 
they  voted  for  the  respondent. 

After  argument,  the  following  judgment  was  given  : 
Patteeson,  J  A. — We  hold  that  the  agency  of  Dexter 
Potter  is  established,  and  that,  therefore,  the  charges  of 
bribery  by  an  agent  are  made  out  in  the  cases  of  Jackson 
and  Hollingsworth ;  but  the  effect  of  these  acts  of  bribery, 
either  by  themselves  or  in  connection  with  the  Belcher 
case,  do  not  extend  beyond  the  votes  affected. 

Evidence  was  then  given  of  the  payment  of  $150,  in 
sums  of  $50  each,  to  Patrick  Hennegan,  John  Y.  Cush- 
man  and  Thomas  Nihan,  by  one  Arthur  Aiken,  on  the 
22nd  or  23rd  February.  The  money  was  placed  in  three 
separate  parcels  on  a  table  in  the  tavern  kept  by  Aiken 
at  St.  Catharines,  and  each  of  the  parties  above  named 
took  a  $50  parcel  of  the  money.  One  of  the  witnesses 
(Hennegan)  swore  he  used  the  money  for  election  pur- 
poses. 
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Evidence  was  also  given  of  the  payment  by  the  said 
Arthur  Aiken  of  the  taxes  of  nine  income  voters  between 
the  10th  and  17th  February. 

The  petitioners  then  applied  for  leave  to  amend  charg- 
ing the  above  as  corrupt  practices  by  an  agent  of  the 
respondent,  and  the  Court,  by  consent  of  parties,  then 
adjourned  to  meet  in  Osgoode  Hall,  Toronto,  on  the  30th 
September,  on  which  day  the  following  judgment  was 
delivered : 

Patterson,  J.  A — After  conference,  we  hold  that  the 
agency  of  Aiken  is  not  proved,  but  that  the  evidence  is 
sufficient  (if  not  rebutted)  to  show  an  illegal  act  by  Aikeii 
under  s.  67,  subs.  5  of  the  Election  Law  of  1868  ;  and  we 
allow  an  amendment  to  charge  an  offence  by  Aiken  under 
that  subsection,  and  also  to  charge  an  offence  in  respect 
of  the  payment  of  the  income  tax  of  the  nine  voters. 

The  Court  then  adjourned  to  meet  at  the  Court  House 
in  St.  Catharines,  on  the  4th  December. 
On  the  reassembling  of  the  Court, 

Mr.  Maclennan,  Q.C.,  proposed  to  read  to  the  Court 
evidence  taken  before  the  Registrar  on  the  scrutiny  of 
votes. 

3Ir.  M.  C.  Cameron,  Q.C.,  objected. 

The  Court  ruled  that  the  evidence  taken  on  the  scru- 
tiny was  not  admissible  on  the  trial  of  the  petition. 

The  petitioners  then  called  the  following  witnesses  : 
Arthur  Aiken :  I  went  out  on  the  night  previous  to 
the  election  with  James  Brownlee ;  cannot  say  where  I 
first  met  him;  cannot  say  if  it  was  before  I  went  to 
Rykert's  office  ;  had  no  particular  business  in  meeting 
him ;  if  1  swore  I  met  Brownlee  for  election  purposes  I 
must  have  been  crazy  at  the  time ;  we  talked  about  the 
election  and  about  making  bets ;  I  heard  some  one  say  at 
Rykert's  office,  "  We  must  all  do  our  best ; "  don't  know 
who  it  was ;  I  think  Rykert  was  in  one  of  the  rooms,  but 
am  not  positive ;  we  were  all  to  do  our  best  at  the  elec- 
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tion ;  think  there  were  fifty  people  present ;  have  no 
recollection  of  scrutineers  being  appointed  ;  was  at  a  com- 
mittee meeting  at  Cain's,  for  St.  James'  Ward,  a  week  or 
two  before  that ;  we  were  looking  over  the  voters'  list. 
When  I  met  Brownlee  on  the  night  before  election  I  had 
about  $1,000  in  my  pocket ;  I  went  out  to  get  men  to  bet ; 
I  did  not  know  whether  the  men  were  Neelon  or  Rykert 
men ;  wanted  to  bet  they  would  vote  for  Neelon,  or  for 
them  to  bet  they  would  not  vote  forRykert;  believe  Brown- 
lee got  some  men  to  bet  that  way ;  do  not  recollect  how 
much  money  I  gave  Brownlee  to  bet  with ;  I  think 
Brownlee  gave  me  back  all  the  money  except  $35  ;  the 
bets  were  $5  and  $10 ;  do  not  recollect  how  much  I 
bet  myself  ;  expended  about  $50  or  $60  in  bets  ;  have  no 
recollection  of  saying  it  was  $60  or  $70  ;  I  sent  Brownlee 
to  make  bets ;  he  told  me  he  had  made  two  bets ;  I  asked 
Dexter  Potter  if  he  knew  anyone  who  would  bet  that 
they  would  vote  for  Rykert ;  Potter  said,  "  Come  along," 
and  Brownlee  and  1  went  with  him ;  I  suppose  I  had  six 
or  seven  other  bets ;  think  one  of  the  bets  occurred  next 
morning ;  they  were  not  all  Neelon  men  I  bet  with ; 
nearly  all  of  them  I  thought  would  vote  for  Neelon ;  I 
thought  a  little  money  at  election  time  would  do  almost 
anything,  and  I  think  so  still ;  have  great  faith  in  money 
at  election  times ;  thought  the  election  would  be  close, 
and  did  what  I  could  to  change  it ;  spent  $55  altogether 
in  bets  ;  made  other  bets  with  supporters  of  each  party ; 
bet  that  Neelon  would  be  elected  ;  bet  on  majorities  all 
over  the  county  ;  the  bet  on  the  morning  of  the  polling 
day  was  with  David  Grant,  a  colored  voter;  went  to 
Jacob  Moore's  place  on  polling  day  with  Dexter  Potter, 
and  offered  to  bet  with  him  ;  do  not  know  if  Moore  had 
any  money;  Moore  said  he  did  not  want  to  bet;  had 
nearly  $1,000  in  my  pocket,  the  balance  of  what  I  had 
the  night  before  ;  first  talked  of  these  bets  with  Brownlee 
on  the  night  previous  to  the  election  ;  no  one  suggested 
the  idea  of  making  these  bets ;  think  I  met  Brownlee  at 
Rykert's  office ;  did  not  consult  anyone  beside  Brownlee 
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and  Potter  ;  thought  I  was  getting  round  the  law,  but  it 
seems  I  was  not ;  lost  all  of  the  bets  but  one ;  kept  no 
account  of  them  in  any  book  ;  only  put  them  down  on  a 
piece  of  paper  in  an  envelope  ;  have  had  large  financial 
dealings  with  Mr.  Rykert ;  did  not  bring  a  farthing  of 
this  betting  account  into  the  dealings  with  him ;  may 
have  discussed  these  bets  with  him ;  he  never  mentioned 
bets  to  me  ;  he  told  me  I  was  very  foolish  ;  have  made 
no  claim  through  him  for  any  money  expended  in  bets  > 
did  not  know  Moore  was  a  supporter  of  NeeJon's  ;  thought 
he  would  accept  the  bet  when  I  made  it ;  think  he  said 
he  would  see  Potter  again. 

Cross-examined  :  I  am  not  an  agent  of  Mr.  Rykert's  ; 
^  was  in  his  office  on  the  night  before  the  election  ;  did 
not  receive  any  instructions  from  Rykert ;  most  of  the 
bets  were  sporting  bets. 

Dexter  Potter :  I  supported  Mr.  Rykert  at  last  election  . 
do  not  recollect  that  there  were  any  committee  rooms  for 
St.  James'  Ward  ;  looked  over  the  voters'  list  when  at 
Cain's  house  to  see  who  were  voters ;  there  may  have 
been  a  dozen  people  present ;  the  names  of  two  scruti- 
neers were  agreed  on  ;  Brownlee  and  Aiken  asked  me 
about  several  voters ;  mentioned  the  names  of  Wise^ 
Parker,  John  Jackson,  HoUingsworth,  and  the  two 
Tyrrells  ;  cannot  remember  how  many  I  spoke  of ;  Collins' 
name  was  mentioned  later  in  the  evening;  do  not  think 
Moore's  name  was  mentioned  ;  might  have  spoken  about 
David  Grant ;  think  I  was  out  with  Brownlee  and  Aiken 
about  two  hours  ;  I  bet  that  the  voter  would  vote  for 
Neelon ;  think  Aikens  suggested  the  bets ;  my  father 
stopped  at  my  house,  and  asked  me  to  go  up  to  Cain's 
place  ;  I  went  there  expecting  to  meet  others  and  hear 
what  was  going  on ;  went  there  for  purposes  of  the 
election. 

Counsel  for  the  petitioners  contended  that,  in  any  event, 
Aiken  was  an  agent  of  the  respondent,  either  from  his 
attending  the  respondent's  committee  meetings,  or  from 
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Potter,  who  had  been  held  to  be  respondent's  agent,  re- 
questing him  to  canvass  with  him  the  night  before  the 
election ;  that  the  respondent's  majority  was  23  ;  that  the 
bets  proved  were  with  voters  who  had  intended  voting 
for  Neelon,  and  the  effect  of  their  voting  for  the  respond- 
ent was  to  "  count  two  on  a  division."  Under  s.  37  of  the 
Act  of  1876,  these  acts,  in  connection  with  the  illegal 
practices  already  adjudicated  upon,  have  affected  the  elec- 
tion :  Hackney  case  (31  L.  T.  N.  S.,  69  ;  s.  c,  2  O'M.  &  H.  81.) 

Counsel  for  the  respondent  contended  that  the  agency 
of  Aiken  had  not  been  established,  and  that  the  peti- 
tioners had  failed  to  bring  the  case  within  the  operation 
of  s.  37 ;  that  to  do  so  they  must  show  that  the  corrupt 
practices  and  illegal  acts  have  had  a  material  effect  on  the 
election. 

Blake,  V.-C,  referring  to  the  majority  of  23,  by  which 
the  respondent  was  declared  the  member  for  the  county, 
said  the  question  was — would  the  result  have  been  that 
had  not  these  corrupt  practices  been  adopted  ?  He  re- 
ferred to  the  advance  of  Si 50  by  Aiken  to  Cushman  and 
others,  and  to  its  having  been  admitted  that  that  money 
effected  the  very  object  the  person  advancing  the  money 
had  in  view,  and  it  was  but  reasonable  to  suppose  it  more 
or  less  affected  the  result  of  the  election.  Then  again,  this 
same  gentleman  advances  money  to  persons  to  pay  their 
income  taxes,  which  payment  gave  them  a  vote,  and  it  is 
a  reasonable  conclusion  that  the  election  was  more  or  less 
affected  by  these  nine  voters  whose  income  tax  was  paid. 
Then  there  are  these  three  men  going  out  and  pursuing  a 
system  of  betting  for  the  purpose  of  getting  votes,  and  it 
is  out  of  all  question  to  say  that  this  did  not  affect  the 
election.  Aiken  says  he  thought  by  doing  so  he  would 
get  outside  of  the  law,  for  he  knew  he  could  not  openly 
bribe  any  voter  :  that  is  the  system  of  betting  which  was 
pursued  on  the  night  previous  to  the  election,  and  again  on 
the  morning  of  the  election.  He  goes  to  bet  with  a  person 
more  for  the  purpose  of  inducing  him  not  to  vote  the  way 
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the  other  intended.  Had  these  corrupt  practices  not  pre- 
vailed there  is  no  doubt  the  result  of  the  election,  instead 
of  being  in  favor  of  the  respondent,  would  have  been  the 
other  way ;  and  under  the  37th  section  of  the  Act,  it  is 
impossible  to  say  that  the  seat  can  be  held  by  respondent. 
He  did  not  express  any  opinion  on  the  point  as  to  Aiken 
being  an  agent  of  the  respondent,  although  he  strongly 
believed  he  was  such  agent. 

Patterson,  J.  A.,  agreed  with  the  conclusion  arrived  at 
by  his  learned  brother.  It  was  shown  that  there  had 
been  a  considerable  expenditure  of  money,  and  that  Aiken 
actively,  and  for  considerable  time  before  the  polling  day, 
was  endeavoring  by  the  expenditure  of  money  to  influence 
the  election,  and  that  two  corrupt  practices  already  ad- 
judicated upon  were  committed  by  agents  of  the  respond- 
ent, with  his  money  and  in  concert  with  Aiken.  It  is 
impossible  to  say  that  the  corrupt  acts  were  of  such  trifling 
nature  or  extent,  that  the  result  cannot  be  reasonably 
supposed  to  have  been  affected  by  those  acts  and  illegal 
practices.  We  therefore  declare  the  election  void.  It  is 
not  necessary  to  hold  that  Aiken  was  an  agent,  but  I  am 
vStrongly  of  opinion  that  his  agency  is  established. 

The  Court  then  adjourned  to  23rd  December,  to  allow 
the  scrutiny  of  votes  to  proceed.  On  the  reassembling 
of  the  Court  on  that  day, 

Mr.  Maclennan  moved  to  have  the  statutory  certificate 
sent  to  the  Speaker,  showing  that  the  election  of  the 
respondent  had  been  declared  void.  He  also  asked  tjiat 
the  Court  declare  that  sec.  31  of  the  Election  Act  of  1876, 
which  prohibits  the  trial  of  an  election  petition  during 
the  session  of  the  Legislative  Assembly,  did  not  apply  to 
prevent  the  scrutiny  of  votes  proceeding  in  this  case. 

Mr.  Cameron,  for  the  respondent,  declined  to  consent  to 
the  trial  proceeding  during  the  session. 

The  Court  declined  to  grant  the  interim  certificate 
asked  for,  as  the  statute  contemplated  only  one  certificate ; 
and  held  that  the  prohibition  in  the  Act  applied  to  prevent 
the  scrutiny  proceeding  during  the  session  of  the  legislature. 
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After  the  close  of  the  then  session  of  the  Legislature, 
the  scrutiny  of  votes  proceeded  before  the  Registrar.  A 
case  affecting  the  revision  of  the  voters'  lists  by  the 
County  J udge  of  Lincoln  was  stated  by  the  Registrar  and 
reserved  for  the  decision  of  the  Judges  under  36  Vic ,  c.  3 
s.  34.  (See  re  Lincoln  Election,  Borrow  mm  s  case,  2  App.  R. 
316.)  The  judgments  in  appeal  from  the  Registrar  are 
reported  post,  p.  500. 

During  the  proceedings  before  the  Registrar,  certain 
ballot  papers,  etc.,  required  to  identify  a  number  of  votes 
which  had  been  declared  bad,  were  stolen  from  the  Court.* 

Both  parties  thereupon  made  admissions  before  the 
Registrar  as  to  how  the  voters  whose  ballots  had  been 
stolen  had  voted,  which  admissions  the  respondent  after- 
wards sought  to  withdraw. 

A  special  case  was  then  settled  by  the  election  Judges 
for  the  opinion  of  the  Court  of  Appeal :  re  Lincoln  Election 
Petition,  4  App.  R.  206.  The  Court  held  the  admissions  \ 
were  not  bindinof,  and  that  no  evidence  could  be  «:iven  to  I 
show  how  the  voters  had  voted.  The  proceedings  w^ere 
then  terminated  by  an  application  to  the  election  Judges 
to  certify  the  result  of  the  trial  to  the  Speaker,  and  to 
dispose  of  the  costs.  After  argument,  the  judgment  as  to 
costs  was  given  by 

Patterson,  J.  A. — I  think  that  there  are  abundantly 
sufficient  reasons  for  not  giving  either  party  the  costs  of 
the  scrutiny ;  but  the  respondent  should  pay  the  costs  up 
to  the  time  when  his  seat  was  declared  void. 

The  certificate  to  the  Speaker,  after  setting  out  the  pro- 
ceedings and  the  result  of  the  election  trial,  set  forth  the 
following  special  report : 

"  And  the  said  Judges  further  specially  report  that 
while  the  scrutiny  was  proceeding  before  the  Registrar  at 
the  Court-house  in  the  city  of  St.  Catharines,  some  of  the 
papers  which  had  been  procured  from  the  custody  of  the 
Clerk  of  the  Crown  in  Chancery  for  the  purpose  of  the 


*  The  Report  of  the  Commissioner  appointed  to  investigate  the  theft  of  the  ballots 
will  be  found  in  Ontario  Sess.  Paper,  No.  3^,  1878. 
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trial — namely,  some  ballot  papers,  some  counterfoils,  and 
a  voters'  list — were  stolen  from  the  said  Court-house,  and 
were  not  recovered  ;  and  that  by  reason  of  .  the  loss  of 
those  papers,  it  was  impossible  for  the  Judges  to  deter- 
mine for  whom  the  majority  of  good  and  lawful  votes 
were  polled  at  the  said  election." 

(12  Journal  Legis.  Assem.,  1879,  p.  209.) 
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Before  Mr.  Justice  Patterson. 

Toronto,  26th  November,  1877,  to  31st  July,  1878. 

Nathan  Henry  Pawling,  PdiUoner,  v.  John  Charles 
Rykert,  Respondent. 

Selling  and  givlnr/  liquor  during  polling  hours — Tanern-keepers — Aliens — 
071US  probandi — Supporting  vote  bij  otJier  qualifications — Income  Voters 
—  Tendered  Bullots— Parol  declaration. 

By  the  3rd  sec.  of  39  Vic,  cap.  10,  which  is  substituted  for  the  66th 
sec.  of  the  Election  Law  of  1868,  tavern-keepers,  or  persons  acting  in 
that  capacity  for  the  time,  who  sell  or  give  liquor  at  taverns  on 
polling  day  and  within  the  hours  of  polling,  are  gxiilty  of  corrupt  prac- 
tices ;  but  persons  who  treat  or  are  treated  at  such  taverns  are  not 
affected  by  the  statute.    {James  Ford\s  vote). 

Whefc  evidence  was  given  of  parol  admissions  made  by  certain  voters, 
some  years  before  the  election,  that  they  had  been  born  in  a  foreign 
country,  and  also  evidence  that  since  the  parol  admission  the  voters 
had  voted  at  Parliamentary  elections,  and  had  sworn  to  the  voter's 
oath  as  to  being  British  subjects  by  birth  or  naturalization  : 

Held,  1.  That  tlie  oath  a*  the  polls  could  not  be  treated  as  testimony,  not 
having  been  given  in  any  judicial  proceeding. 

2.  That  by  swearing  at  the  polls  he  was  a  British  subject  by  birth  or 
naturalization,  the  voter  only  stated  the  legal  result  of  certain  facts. 

3.  That  there  was  therefore  no  presumption  of  naturalization  sufficiently 
strong  to  rebut  the  presumption  of  the  continuance  of  the  original 
.status  of  alienage.    {Jacob  IShenck's  vote.) 

Where  a  voter,  in  support  of  his  own  vote,  swore  that  he  was  born  in  the 
United  States  but  that  his  parents  were  British  subjects, 

Held,  that  the  whole  statement  of  the  voter  must  be  taken,  and  that  it 
amounted  to  this  :  '  I  was  born  in  the  United  States  of  British 
parents."    {Jam.es  Mulrennan\'i  vote.) 

Certain  aliens  had  taken  the  oaths  of  allegiance,  &c.,  before  a  Justice  of 
th^^  Peace  of  a  town,  which  oaths  were  administered  to  them  in  a  town- 
ship, but  within  the  same  county  : 
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Held,  that  under  the  Alien  Act,  34  Vic,  cap.  22,  sec.  2,  Can.,  the  Justice 
of  the  Peace,  in  administering  the  oaths,  was  acting  ministerially  and 
not  judicially  ;  and  that  the  oaths  were  properly  administered.  [John 
Johnson'' s  vote.) 

A  voter  whose  qualification  is  successfully  attacked  may  show  a  right  to 
vote  on  income  ;  but  in  such  case  he  must  prove  that  he  has  complied 
with  all  the  requirements  of  the  Act  which  are  essential  to  qualify  him 
to  vote  on  income.    [James  B.  Gray's  vote.) 

A  voter  was  assessed  in  two  wards  of  a  town  ;  he  parted  with  his  property 
qualification  in  one  of  the  wards,  but  voted  in  such  ward  : 

Held,  that  the  vote  might  be  supported  on  the  qualification  in  the  other 
ward,  which,  if  the  voter  had  voted  on  it,  would  have  made  it  neces- 
sary for  him  to  vote  in  another  polling  division.  (  William  T.  Gibson's 
vote. ) 

A  person  assessed  for  land  he  does  not  own,  though  receiving  rent  for  it 
from  a  tenant,  is  not  qualified  to  vote.    {John  Clark's  vote.) 

Where  a  voter  offered  to  vote  at  a  poll,  but  did  not  ask  for  or  put  in  a 
tendered  ballot  paper  : 

Held,  that  the  Ballot  Act  required  the  vote  to  be  given  secretly,  and  that 
the  parol  declaration  of  the  voter  as  to  his  vote  could  not  be  received 
in  order  to  add  it  to  the  poll.    [George  Secord's  vote.) 

The  scrutiny  of  votes  referred  to  on  pp.  493,  499,  having 
taken  place  before  the  Registrar,  appeals  from  his  decisions 
were  heard  by  consent  before  Mr.  Justice  Patterson. 

Mr.  Hodgins,  Q.C.,  for  petitioner. 

Mr.  Beihune,  Q.  C,  and  the  llespondent  in  person,  for  the 
respondent. 

JAMES  ford's  vote.  {Liquor  cases.) 
A  number  of  voters  who  had  given  or  partaken  of 
liquor  at  taverns  during  polling  hours  on  the  polling  day 
were  held  disqualified  for  corrupt  practices.  The  follow- 
ing judgment  was  given  on  the  appeals  affecting  this  class 
of  voters : 

Patterson,  J.  A. — Some  of  the  cases  in  these  appeals 
raise  the  question  of  the  construction  of  section  3  of  the 
Act  ^^9  Vic,  c.  10,  which  reads  thus : 

"  No  spirituous  or  fermented  liquor,  or  strong  drink, 
shall  be  sold  or  given  at  any  hotel,  tavern,  shop,  or  other 
place,  within  the  limits  of  a  polling  district,  during  the 
polling  day  therein  or  any  part  thereof,  under  a  penalty 
of  $100  for  every  offence ;  and  the  offender  shall  be  sub- 
ject to  imprisonment,  not  exceeding  six  months,  at  the 
discretion  of  the  Judge  or  Court,  in  default  of  payment 
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of  such  fine;  and  this  provision  is  substituted  for  the  66th 
section  of  the  Election  Law  of  1868." 

The  votes  which  are  claimed  to  be  vitiated  are  of  three 
classes  : 

1.  Those  of  tavern-keepers  who  sold  or  gave  the  liquor. 

2.  Those  of  persons  who  treated  at  taverns. 

3.  Those  of  persons  who  were  treated. 

The  first  and  general  question,  which  applies  to  all  the 
cases,  is  whether  a  violation  of  the  section  during  the 
hours  appointed  for  polling  is  a  corrupt  practice. 

The  Act  of  1875,  36  Vic,  cap.  2,  s.  3,  made  any  violation 
of  the  66th  section  of  the  Election  Law  of  1868,  during 
the  hours  of  polling,  a  corrupt  practice.  The  present  section 
is  substituted  for  section  66. 

I  see  no  reasonable  grounds  for  reading  the  word  "sub- 
stituted," in  any  narrow  sense.  The  new  section  is  in  pari 
materia  with  the  former  one.  It  merely  varies  the  terms 
in  which  the  offence  of  selling  or  giving  liquor  on  polling 
day  is  prohibited.  It  retains  the  same  penalty,  though  it 
adds  more  stringent  means  of  enforcing  it.  It  does  not, 
in  terms,  repeal  sec.  66,  and  though  it  does  not,  in  terms, 
enact  that  the  new  section  is  to  be  read  as  sec.  66  of  the 
former  Act,  I  think  the  expression  used  is  at  least  as  effec- 
tive as  that  form  of  amendment  would  have  been  to 
attach  to  the  infringement  of  the  substituted  law  all  the 
consequences  attendant  upon  the  infringement  of  the 
original  law.  In  other  words,  I  think  the  new  law  must 
be  substituted  in  the  reading  of  the  Act  of  1875,  as  well 
as  in  reading  the  provisions  for  keeping  peace  and  good 
order  at  elections,  contained  in  the  Act  of  1868. 

It  was  argued  by  Mr.  Bethune  that  as  sees.  1  and  2  of 
the  Act  of  1875  dealt  with  acts  expressly  required  to  have 
heen  done  with  corrupt  intent,  we  ought  not  to  import 
into  sec.  3,  which  says  nothing  of  intent,  the  implication 
of  corrupt  practice  derived  from  the  Act  of  1873.  This 
argument,  I  think,  is  untenable  for  two  reasons.  The  Act 
is  not  providing  a  general  scheme,  or  dealing  generally 
with  any  classes  of  offences.    It  is  an  amending  Act  only, 
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and  makes  amendments  more  or  less  isolated  in  their 
character.  There  is,  therefore,  no  sound  rule  which  makes 
it  necessary  to  construe  any  particular  amendment  by  the 
light  of  an  association  which  we  may  discover  here,  but 
which  may  be  absent  when  the  new  clause  is  read  with 
the  rest  of  the  law  which  it  amends.  But  it  happens 
that  these  three  sections  are  classed  in  the  amending  Act 
under  the  head  of  corrupt  practices — a  circumstance 
which,  as  shown  by  the  present  Chief  Justice  of  Appeal 
in  his  judgment  in  the  South  Ontario  cise  (12  Can.  L.  J. 
223  ;  s.  c,  ante,  p.  455),  may  be  taken  into  account  in 
determining  the  immediate  and  special  object  the  Legis- 
lature had  in  view  ;  and  which,  in  the  present  case,  cer- 
tainly does  not  dissociate  the  clause  in  question  from  the 
subject  of  corrupt  practices,  showing  rather  that  in  re-en- 
acting the  law  in  its  altered  shape,  it  was  in  the  contem- 
plation of  the  Legislature  that,  in  the  application  of  it,  an 
offence  against  its  provisions  would  be  a  coiTupt  practice, 
as  it  had  been  before. 

It  is,  therefore,  in  my  opinion,  clear  that  every  tavern- 
keeper,  or  person  acting  in  that  capacity  for  the  time, 
who  sold  or  gave  liquors  at  the  tavern  within  the  hours 
of  polling,  committed  a  corrupt  practice. 

Then,  as  to  persons  who  were  not  tavern-keepers.  I  have 
no  hesitation  in  holding  that  it  is  the  selling  or  giving 
only,  and  not  the  receiving,  which  is  prohibited  under  the 
penalties  attaching  to  the  violation  of  this  law.  The 
words  are  plain  and  unambiguous,  and  cannot  be  extended 
to  include  accessories.  The  penalty  is  upon  the  offender ; 
and  the  offender  is  the  person  who  sells  or  gives.  In  this 
respect,  the  statute  differs  from  the  English  Act,  17  &  18 
Vic,  cap.  102,  sec.  4,  which  makes  accepting  or  taking  an 
offence  as  well  as  giving. 

In  considering  whether  the  man  who  treats  another  is 
one  who  gives  within  the  meaning  of  the  section,  it  will 
be  useful  to  refer  to  the  old  sec.  66.  It  providpd  that 
every  hotel,  tavern  and  shop,  in  which  spirituous  or  fer- 
mented liquors  or  drinks  are  ordinarily  sold,  shall  be  closed 
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during  the  day  appointed  for  polling  in  the  wards  or  muni- 
cipalities in  which  the  polls  are  held  ;  and  no  spirituous 
or  fermented  liquors  or  drinks  shall  be  sold  or  given  to 
any  person  within  the  limits  of  such  municipality  during 
the  said  period,  under  a  penalty  of  $100  in  every  such 
case.  This  section  had  been  the  subject  of  several  judg- 
ments in  contested  election  cases. 

In  the  South  Essex  case  (11  Can.  L.  J.,  247  ;  ante,  p.  285), 
the  Chancellor  avoided  the  election  for  a  corrupt  practice 
participated  in  by  an  agent  of  the  candidate,  by  receiving 
a  treat  at  a  tavern  during  the  polling  hours.  That  deci- 
sion has  not,  that  I  am  aware  of,  ever  been  followed  ;  and 
it  was  in  effect  overruled  by  the  judgment  of  the  Court 
of  Appeal  in  the  South  Ontario  case  {ante,  p.  420).  In  the 
last  named  case,  the  Court  held  that  the  person  prohibited 
was  the  tavern-keeper,  or  the  person  acting  in  that  capa- 
city. It  has  been  suggested  by  Hagarty,  C.  J.,  in  his 
judgment  given  in  the  Court  of  Appeal  in  the  North  W ent- 
worth  case  (11  Can.  L.  J.,  296  ;  s.  c,  ante,  p.  350),  that  to 
confine  the  section  wholly  to  the  innkeeper  would  prevent 
its  reaching  the  case  of  a  private  person  who  might,  on  the 
polling  day,  broach  casks  of  ale  or  spirits  for  the  public 
use  of  all  comers  ;  and  in  the  South  Ont  irio  cise,  Draper, 
C.  J.  A.  {ante,  p.  439),  did  not  take  exactly  the  same  view 
of  the  section  as  the  other  members  of  the  Court,  his 
opinion  being  that  it  extended  to  all  persons  who  sold  or 
gave  liquor  in  a  tavern. 

In  this  state  of  the  law,  the  amending  Act  was  passed. 
It  prohibited  the  selling,  &c.,  at  any  hotel,  tavern,  shop,  or 
other  place  within  the  limits  of  a  polling  district.  Now, 
hotel,  tavern  and  shop  are  evidently  places  ejusdem  generis, 
and  the  general  words,  "  or  other  place,"  must  therefore 
be  confined  to  places  ejusdem  generis.  In  this  particular, 
the  Legislature  has  affirmed  the  existing  law,  as  it  tiad  been 
construed  by  the  Court  in  the  Soiith  Ontario  case,  so  far  as 
the  place  of  selling  or  giving  was  concerned. 

There  is  no  prohibition  in  the  clause  against  selling  or 
giving  at  any  other  place.    It  probably  was  considered 
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snfScient  for  the  purposes  of  this  enactment,  and  with  the 
object  of  keeping  peace  and  good  order,  so  to  limit  its 
operation.  A  person  giving  under  any  other  circumstances 
would  apparently  be  in  one  of  two  positions.  He  would 
either  do  the  act  in  perfect  innocence,  as  in  the  case  of 
giving  a  glass  of  beer  or  of  wine  to  a  friend  dining  at 
his  table ;  or  he  would  do  it,  as  in  the  suggested  case  of 
broaching  a  cask  for  all  comers,  or  even  in  the  case  of 
carrying  a  bottle  in  order  to  treat  an  occasional  tippler,  in 
a  way  that  would  probably  amount  to  bribery. 

The  object  of  the  enactment  seems  to  be  the  same  as  in 
the  former  case,  while  it  is  so  framed  as  to  avoid  the  diffi- 
culties that  attended  the  attempt  to  construe  the  earlier 
clause.  The  leading  idea  is  that  liquors  kept  for  sale  at 
hotels,  taverns,  shops,  or  other  places  where  liquor  is 
usually  sold,  shall  not  be  dispensed  on  polling  days,  either 
by  selling  or  under  the  pretence  of  giving,  The  mandate 
points  to  that  object;  and  it  cannot  be  disobeyed,  except 
by  the  act  or  permission  of  the  person  in  whose  control 
the  liquors  are.  That  person  is  the  offender,  if  the  law  is 
disobeyed.  If  he  obeys  the  law  and  sees  that  none  of  his 
liquor  is  sold  or  given,  he  has  done  what  the  statute  was 
passed  to  insure.  It  is  only  after  a  violation  of  it  on  his 
part  that  a  second  giving,  such  as  occurs  when  one  man 
treats  another,  can  take  place.  I  do  not  think  such  a 
second  giving  is  aimed  at  by  this  statute,  which  attaches 
no  penalty  to  the  purchasing,  or  accepting,  or  drinking. 
I  do  not  think  it  was  ever  intended  by  the  words  before 
me  to  make  two  offences — not  one  joint  offence,  but  two 
separate  offences — out  of  what  is  in  reality  but  the  one 
act.  Giving  is,  in  my  opinion,  prohibited  to  prevent  an 
evasion  of  the  prohibition  to  sell,  and,  like  its  companion 
word,  points  to  the  vendor  only. 

If  intended  to  have  a  more  general  application,  we 
should  not  find  it  limited  in  its  operation  to  the  walls  of 
the  tavern,  or  counter  of  the  drinking  booth,  or  other 
place  for  the  sale  of  liquor,  as  it  is  in  this  clause ;  and 
we  should  find,  what  is  here  wanting,  a  penalty  attached 
to  accepting  or  drinking. 
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Some  observations  which  I  made  in  the  South  Ontario 
case  (12  Can.  L.  J.,  222  ;  ante,  p.  452),  seem  as  apposite  to 
the  present  law  as  to  the  old  sec.  66  :  "  It  would  seem  a 
faulty  rule  of  construction,  on  which  we  should  hold  that 
the  Legislature,  in  contemplation  of  a  tavern-keeper  dis- 
obeying the  law  by  parting  with  liquor,  meant  to  provide 
against  such  disobedience  by  the  further  command,  that 
if  he  did  so  disobey,  the  recipient  of  the  liquor  must  not 
give  it  away  again  under  a  penalty,  and  particularly  as 
no  penalty  is  attached  to  the  act  of  receiving  it.  If  such 
an  intention  existed,  it  should,  and  doubtless  would,  have 
been  somewhat  moi'e  clearly  expressed.  The  only  other 
case  in  which  it  can  be  suggested  that  giving  at  a  tavern^ 
&c.,  is  the  act  intended,  is  the  case  of  persons  bringing 
liquor  from  elsewhere  to  the  tavern  and  giving  it  away. 
This  is  too  remote  a  possibility  to  require  more  than  a 
bare  mention,  and  no  good  reason  can  be  suggested  why 
a  giving  of  that  nature  should  not  be  an  offence  wherever 
committed,  as  well  as  when  committed  in  a  tavern  or  place 
where  liquor  is  ordinarily  sold." 

I  think,  therefore,  that  when  a  man  treats  another  at  a 
tavern,  he  does  not  give  within  the  meaning  of  this  penal 
law  ;  but  that  the  offender  is  the  inn-keeper  or  his  sub- 
stitute. 

JACOB  shenck's  vote.  {Alien  cases.) 
The  appeal  in  this  and  nine  other  cases  were  heard 
together,  as  involving  the  same  question  of  law.  The 
respondent  had  given  evidence  before  the  Registrar  of  a 
parol  admission  made  by  each  voter,  in  some  cases  many 
years  before  the  election,  of  his  having  been  born  in  a 
foreio^n  countrv.     Ao^ainst  this  admission  evidence  was* 

O  I/O 

given  on  behalf  of  the  petitioner,  that  since  the  date  of 
admission,  the  voter  had  voted  at  this  or  a  former  parlia- 
mentary election  and  had  taken  the  voter's  oath,  which 
contained  a  declaration  that  he  was  a  subject  of  Her 
Majesty  by  birth  or  naturalization.  The  Registrar  con- 
sidered that  the  oath  displaced  the  parol  admission,  and 
held  the  vote  good. 
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iir.  Bethune  contended  that  the  admission  was  prima 
facie  evidence  against  the  voter,  and  that  it  was  incorrect 
to  allow  the  oath,  as  that  was  showing,  in  answer  to  an 
admission,  that  the  party  had  at  another  time  asserted 
the  contrary  :  Tipperary  case  (3  O'M.  &  H.  34) ;  Taylor  on 
Evidence,  s.  686 ;  Brightly  on  Elections,  395  ;  People  v. 
Pease  (27  N.  Y.  45  ;  30  Barb.  588) ;  Rex  v.  Twyning  (2  B.  & 
Aid.  386);  Lapsley  v.  Grierson  (1  H.  L.  Cases,  504);  Reg.  v- 
Inhahitants  of  Harhorne  {2  A.  &  E.  540);  Chambers  Dic- 
tionary of  Elections,  23 ;  Montgomery  v.  Graham  (31  U.  C. 
K  57) ;  Boe  Hay  v.  Hunt  (11  U.  C.  R.  367.) 

Mr.  Hodgins  contended  that  as  the  admissions  as  to 
foreign  birth  were  made  long  before  the  status  of  voter 
was  acquired,  it  could  not  affect  the  after  acquired  status. 
Admissions  to  affect  a  person  in  an  office  or  holding  a 
title  or  status  cannot  bind  until  the  office,  title  or  status 
has  vested.  Voting  at  an  election  without  qualification 
involves  a  criminal  neglect  of  duty,  and  renders  the  voters 
liable  to  a  penalty,  and  the  presumption  is  in  favor  of 
innocence  ;  therefore  the  former  parol  admission  cannot 
now  be  taken  as  against  the  oath  and  the  voting :  People 
V.  I'ease  (supra) ;  Brightly  on  Elections,  411,  413  ;  Regina 
ex  rel.  Carroll  v.  Bechwith  (1  Pr.  R.  284);  Bex  v.  Edith  (8 
East,  542)  ;  Fitch  v.  Weher  (6  Hare,  57 ;  S.  c.  12  Jur.  76)  : 
The  Acorn  (2  Abbott,  U.  S.  434). 

Patterson,  J.  A. — In  the  case  of  nine  voters  objected 
to  as  being  aliens,  it  was  established  that  each  one  had 
been  born  out  of  the  Queen's  allegiance  ;  and  it  was  then 
contended  that  the  burden  of  proving  naturalization  was 
cast  upon  the  supporters  of  the  votes. 

This  contention  was  resisted  on  the  grounds  that  each 
voter  had  taken  the  oath  prescribed  by  the  statute  when 
his  vote  was  challenged  at  the  poll,  in  which  oath  he  had 
sworn  (amongst  other  things)  that  he  was  a  subject  by 
birth  or  naturalization. 

In  each  case  it  has  been  proved  that  the  voter  was  not 
a  subject  by  birth  ;  therefore,  it  was  argued,  his  oath 
must  be  understood  as  affirming  that  he  was  naturalized ; 
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and  having  thus  professed  to  have  voted  as  a  naturalized 
subject,  it  is  of  no  avail  that  he  was  not  born  a  subject, 
but  some  evidence  must  be  given  to  show  that  he  was 
not  naturalized.  To  accede  to  this  suggestion  would  be 
unwarranted  by  any  rule  of  evidence. 

The  oath  at  the  polls  cannot  be  treated  as  testimony  in 
this  matter,  either  primary  or  secondary  in  its  character. 
As  a  statement  made  by  the  voter  in  his  own  interest,  it 
proves  nothing  for  him. 

It  derives  no  greater  force  from  being  made  under  oath ; 
for  the  reasons,  amongst  others,  that  it  could  not  be 
received  as  secondary  evidence  unless  it  were  out  of  the 
power  of  the  person  adducing  it  to  produce  primary  evi- 
dence ;  that  it  was  not  given  in  any  judicial  proceeding, 
the  functions  of  the  Returning  Officer  being  ministerial 
only,  and  his  duty  compelling  him  to  receive  the  vote 
when  the  oath  was  taken  ;  and  that  the  adverse  litigant 
had  no  opportunity  to  cross-examine  the  deponent- 
{Taylor  on  Evidence,  s.  434,  &c.) 

The  other  branch  of  the  argument  is  to  the  effect  that 
because  the  voter  said  he  was  naturalized,  it  must  be 
assumed  that  he  was  naturalized  until  proof  that  he  was 
not  naturalized  has  been  given.  The  foundation  for  thiia 
argument  fails,  because  the  man  did  not  say  he  was  natu- 
ralized. He  said  he  was  a  subject  by  birth,  just  as  much 
as  he  said  he  was  a  naturalized  subject.  He  simply  swore 
to  his  status,  "  a  subject  by  birth  or  naturalization  " — a 
legal  result  of  certain  facts — and  we  do  not  know  what 
facts  influenced  his  opinion,  any  more  than  we  know 
whether  he  thought  he  was  a  subject  by  birth  or  a  subject 
by  naturalization. 

But  granting,  for  argument's  sake,  that  he  had  un- 
equivocally announced  that  he  voted  as  a  naturalized 
subject,  he  would  still,  in  my  opinion,  be  bound  to  rebut 
by  evidence  the  inference  of  alienage  arising  from  his 
foreign  birth. 

No  authority  has  been  produced  for  the  proposition 
that  the  fact  of  the  voter  assuming  to  vote  as  a  natural- 
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ized  subject  raises  a  presumption  of  naturalization  suffi- 
ciently strong  to  rebut  the  presumption  of  the  continuance 
of  his  original  status,  except  an  American  case,  People  v. 
Pease  (27  N.  Y.  45);  but  that  case,  even  if  satisfactory  in 
its  reasoning,  was  distinguished  from  those  before  us  by 
the  circumstances  that  the  presumption  was  there  acted 
on  in  favor  of  innocence  in  a  proceeding  against  the 
individual  whose  conduct  was  in  question. 

The  well-known  rule  which,  as  applied  to  pleading, 
requires  a  party  to  plead  the  facts  which  are  within  his 
knowledge,  and  which  throws  on  him  the  onus  of  proving 
such  facts,  unites  in  this  case  with  the  presumption  that 
things  continue  in  the  same  state  till  the  contrary  appears: 
Price  V.  Price  (16  M.  &  W.  241-2). 

There  is  no  presumption  in  this  Province  that,  because 
a  man  who  was  once  an  alien  owns  and  is  assessed  for  land, 
he  has  become  a  subject,  because  aliens  may  hold  land 
and  must  pay  taxes  on  it. 

The  assertion  of  the  attacking  party  is,  "You  are  an 
alien,  which  I  show  by  proving  that  you  were  born  abroad." 
The  reply  is,  "  I  admit  I  was  born  abroad ;  but  I  say  I 
have  been  naturalized,  and  you  must  disprove  that."  The 
rejoinder  may  be  in  words  from  Best  on  Evidence,  p.  370  : 
You  assert  that  a  certain  event  took  place,  not  saying 
when  or  where,  or  under  what  circumstance  ;  how  am  I 
to  disprove  that,  and  to  convince  others  that  at  no  time, 
at  no  place,  and  under  no  circumstances  has  such  a  thing- 
occurred."  In  another  place  the  same  learned  author  says 
(p.  374)  :  "  There  is  a  third  certain  circumstance  which 
may  affect  the  burden  of  proof ;  namely,  the  capacity  of 
parties  to  give  evidence.  *  The  law,'  says  one  of  our  old 
books,  '  will  not  force  a  man  to  show  a  thing  which  by 
intendment  of  law  lies  not  within  his  knowledge.'  Lex 
neminem  cogit  ostendere  quod  nescire  prcesumitur.  From  the 
very  nature  of  the  question  in  dispute,  all  or  nearly  all 
the  evidence  that  could  be  adduced  respecting  it  must  be 
in  the  possession  of  or  easily  attainable  by  one  of  the  con- 
tending parties,  who  accordingly  could  at  once  put  an  end 
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to  litigation  by  producing  that  evidence  ;  while  the 
requiring  his  adversary  to  establish  his  case  because  the 
affirmative  lay  on  him,  or  because  there  was  a  presumption 
of  law  against  him,  would,  if  not  amounting  to  injustice, 
at  least  be  productive  of  expense  and  delay.  In  order  to 
prevent  this,  it  has  been  established  as  a  general  rule  of 
evidence  that  the  burden  of  proof  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  fact  which  lies 
more  peculiarly  within  his  own  knowledge,  or  of  which 
he  is  supposed  to  be  cognizant." 

"Our  statutes  for  the  naturalization  of  aliens  have,  I 
believe,  invariably  provided  means  of  preserving  and 
furnishing  to  the  alien  the  proof  of  his  naturalization, 
and  for  the  reception  of  that  proof  whenever  the  fact  had 
to  be  established  by  evidence.  If  any  of  these  voters 
claim  to  have  been  naturalized  under  any  one  of  our 
statutes,  they  cannot  complain  of  being  asked  to  produce 
the  evidence  provided  by  law.  If  they  claim  to  have  been 
naturalized  by  any  other  process,  such,  for  instance,  as  a 
private  Act  of  the  Imperial  Parliament,  the  wisdom  of  the 
rule  I  have  quoted  becomes  very  manifest. 

The  statute  of  1871,  34  Vic,  c.  22,  Can.,  supplies  an  illus- 
tration of  what  the  effect  of  yielding  to  the  contention  in 
support  of  these  votes  would  be.  For  the  relief  of  persons 
who  had  taken  the  oaths  required  for  the  naturalization 
of  aliens  by  former  Acts,  but  had  not  procured  the  certi- 
ficates which  those  Acts  authorized,  it  was  enacted  that 
such  persons  should  be  entitled  to  the  privileges  of  natural 
born  British  subjects,  giving  them  power  to  procure  a 
certificate  from  the  functionary  who  had  administered  the 
oaths,  or  to  make  an  affidavit  of  the  fact  of  having  taken 
the  oaths  ;  and  then,  after  providing  for  oaths  being  taken 
by  aliens  who  had  not  theretofore  done  so,  it  was  enacted 
that  every  affidavit  taken  under  that  Act  should  be  filed 
with  the  Clerk  of  the  Peace  of  the  county,  who  should 
file  it  of  record  in  his  court ;  and,  it'pon  its  being  so  filed,  the 
person  making  it  should  be  entitled  to  the  benefit  of  the 
Act  and  the  privileges  of  British  birth.    And  the  Act 
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further  provides  for  a  certificate  from  the  Clerk  of  the 
Peace,  which  should  be  prima  facie  evidence  of  naturaliza- 
tion. 

We  held  in  one  case  under  the  present  scrutiny,  that  to 
obtain  the  benefit  of  this  Act  it  was  not  sufiicient  to  give 
oral  evidence  that  the  oaths  had  been  taken  under  some 
former  Act ;  but  that  either  the  certificate  of  the  func- 
tionary who  administered  the  oaths  must  be  produced, 
or  the  oath  allowed  by  that  statute  must  have  been  taken 
and  filed  of  record. 

We  may  infer  from  the  passing  of  the  Act  of  1871,  even 
if  we  did  not  know  it  otherwise,  that  many  persons  took 
the  oaths  but  did  not  complete  the  steps  necessary  to  their 
admission  to  the  privileges  of  subjects — and  yet  supposed 
they  had  done  all  that  was  required.  This  shows  how 
little  the  fact  of  the  claim  to  vote  as  a  naturalized  subject 
could  be  relied  on  as  raising  a  presumption  of  any  force  ; 
and  how  appropriate  the  rule  is  which  I  hold  to  apply 
here,  and  which  requires  the  production  of  the  evidence 
provided  by  law  for  the  very  purpose  of  being  produced 
on  such  an  occasion  as  this. 

I  am  of  opinion  that  the  objection  to  the  nine  votes 
on  the  ground  of  alienage  must  be  sustained. 

JAMES  mulrennan's  VOTE.    (Alien  case.) 

In  this  case  the  voter  was  called,  and  proved  that  he 
was  born  in  New  York,  in  the  United  States,  but  that 
his  parents  were  British  subjects,  and  that  he  derived  the 
knowledge  of  both  facts  from  his  parents.  The  Registrar 
held  that  the  statement  of  the  parents  was  good  evidence 
of  the  voter's  alienage,  but  not  of  their  nationality,  and 
disallowed  the  vote. 

Patterson,  J.  A. — I  think  the  whole  statement  of  the 
voter  in  his  evidence  must  be  read  together,  not  as  hear- 
say, but  as  his  own  admission :  and  it  amounts  to  this :  I 
was  born  in  the  United  States,  of  British  parents.  Vote 
held  good. 


512 


PROVINCIAL  ELECTIONS. 


JOHN  JOHNSON'S  VOTE.    {Alien  cases.) 

The  objections  to  this  vote,  and  two  others,  are  set  out 
in  the  judgment. 

Patterson,  J.  A. — The  votes  of  John  Johnson,  and  of 
Lewis  Tyrell  and  Nelson  Tyrell,  were  objected  to  on  the 
ground  that  they,  having  been  aliens,  had  not  been  pro- 
perly naturalized,  because  the  oaths  required  by  the  Act 
of  1871  (34  Vic,  c.  22,  s.  2,  Can.)  had  been  administered  to 
them  by  a  Justice  of  the  Peace  for  the  town  of  Sfc.  Catha- 
rines, appointed  under  commission  for  the  town  only,  and 
not  for  the  county,  and  had  been  administered  to  them 
in  one  of  the  townships  and  not  within  the  limits  of  the 
town. 

I  think  the  Justice  had  authority  to  administer  the 
oaths.  The  statute  requires  the  oaths  to  be  taken  before 
some  Justice  of  the  Peace  or  other  person  authorized  to 
administer  oaths  under  the  Alien  Act  of  1(S68  (31  Vic,  c.  66, 
Can.)  The  persons  designated  by  that  Act  are  a  Judge  of 
any  Court  of  Record  in  that  Province  of  Canada  in  which 
the  alien  resides;  or  any  person  authorized  to  administer 
oaths  in  any  of  the  Courts  thereinafter  mentioned  ;  or 
any  Commissioner  to  be  appointed  by  the  Government 
for  that  purpose ;  or  any  Justice  of  the  Peace  of  the 
county  or  district  within  which  the  alien  resides.  The 
courts  named  include,  in  Ontario,  the  Court  of  General 
Sessions  of  the  Peace,  or  the  Recorder's  Court  of  the 
county  or  city  within  the  jurisdiction  of  which  the  alien 
resides. 

This  Act  was  passed  on  the  22nd  of  May,  1868.  On 
the  4th  of  March  of  the  same  year,  the  Legislature  of 
Ontario  had  passed  an  Act  (31  Vic,  c  18)  authorizing  the 
Lieutenant-Governor  to  appoint  Justices  of  the  Peace  for 
every  city,  town  and  county  in  Ontario.  The  question  is 
whether  a  Justice  of  the  Peace  appointed  for  the  town  of 
St.  Catharines,  under  the  Ontario  Act,  was  a  Justice  of  the 
county  of  Lincoln  within  the  meaning  of  the  Dominion  Act 
I  think  he  was.  He  was  not  charged  by  the  Act  of  187 1  or 
1868,  with  any  judicial  duty,  or  any  duty  which  had  any 
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necessary  reference  to  the  authority  exercised,  under  the 
commission,  within  the  territorial  limits  to  which  it  ex- 
tended. He  was  simply  a  person  designated  to  discharge 
a  certain  ministerial  duty.  The  Dominion  statute  added 
a  function  or  power  to  those  he  •  already  possessed,  as  it 
did  in  the  case  of  Judges  of  Courts  of  Record  and  the 
officers  of  Quarter  Sessions  and  Recorders'  Courts.  There 
is  no  reason  which  I  can  perceive  for  reading  a  Justice  of 
the  county  as  if  it  were  a  Justice  for  the  county,  which  is 
the  expression  ordinarily  used  when  territorial  jurisdic- 
tion is  spoken  of— as  e,  g.  in  ss.  306,  307  of  the  Municipal 
Act  of  1873.  The  description  "Justice  of  the  Peace  of  the 
county,"  is  sufficiently  descriptive  of  a  Justice  who  is  not 
a  Justice  for  the  whole  county,  but  only  for  a  part  of  it. 

•  It  would  be  an  anomalous  state  of  things  if  a  person 
living  in  St.  Catharines  could  not  have  effectually  taken 
the  oath  before  a  Justice  for  the  town.  And  yet  that 
would  be  the  effect  of  our  holding  the  present  oaths  to 
have  been  administered  without  authority.  No  such 
consequence  was  contended  for  in  the  argument  of  this 
matter.  The  objection  urged  was  that  the  Justice  could 
only  act  within  the  town ;  but  the  statute  gives  him  no 
right  to  act  within  the  town  unless  he  is  a  Justice  of  the 
county.  I  have  no  doubt  that  in  furtherance  of  the  object 
of  the  Act  of  1871,  which  was  to  enable  aliens  to  put  on 
record,  in  the  solemn  form  of  an  oath,  their  purpose  of 
transferring  their  allegiance  to  the  British  Crown — but 
which  gave  no  effect  to  the  oath  until  a  further  act  was 
done,  by  filing  it  of  record  in  the  designated  office — it  is 
our  duty  to  give  as  liberal  a  construction  to  the  statute 
as  its  language  will  fairly  bear  :  and  not  to  hold,  without 
necessity,  that  the  steps  taken  in  good  faith,  and  in  literal 
compliance  with  the  law,  are  nugatory  merely  because 
the  expression  "o/the  county"  is  capable  of  being  read 
as  meaning  "  for  the  county ; "  and  where  the  function  in 
question  is  not  one  of  those  belonging  to  the  officer  as  a 
Justice,  but  one  belonging  to  the  individual  designated 
as  personfK  designate  for  a  particular  purpose. 
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I  therefore  hold  that  these  persons  are  entitled  to  vote 
as  naturalized  subjects. 

JAMES  B.  gray's  VOTE. 

The  voter  was  assessed  for  property  sufficient  to  qualify 
him  to  vote,  and  also  for  an  income  of  $400.  His  name 
appeared  on  the  voters'  list  as  a  voter  in  respect  of  property,  > 
and  he  so  voted.  Evidence  was  given  to  show  that  he  had 
parted  with  the  assessed  property  prior  to  the  revision  of 
the  assessment  roll ;  and  the  vote  was  then  sought  to  be 
sustained  as  a  vote  in  respect  of  income.  The  voter,  at  the 
time  of  voting,  did  not  produce  to  the  Deputy  Returning 
Officer  a  receipt  for  taxes,  as  required  by  sub-sec.  2  of  s.  6 
of  39  Vic,  c.  10,  although  he  stated  he  had  it  with  him  at 
the  time  of  voting. 

Patterson,  J.  A. — I  hold  that  the  voter  appearing  on 
the  voters'  list  and  on  the  poll-book  for  property  only, 
and  that  qualification  having  been  successfully  attacked, 
the  petitioner  has  a  right  to  show  that  the  voter  had  a 
good  right  to  vote  on  income ;  and  that  the  fact  of  the 
voter  being  assessed  for  $400  income,  does  not  throw  the 
onus  on  the  other  side  to  show  that  he  had  no  right  to 
vote  on  income,  because  the  income  qualification  includes 
the  payment  of  taxes  before  31st  December  of  the  previous 
year,  under  39  Vic,  c.  10,  s.  5,  and  in  this  particular  case, 
the  production  of  the  receipt,  under  s.  6,  sub-sec.  2.  The 
evidence  shows  that  he  produced  no  receipt  to  the  Deputy 
Returning  Officer,  and  I  hold  that  there  is  no  presumption 
that  he  had  an  income  qualification,  so  as  to  require  a 
specific  objection  to  that  kind  of  qualification.  Vote  held 
bad. 

WILLIAM  T.  Gibson's  vote. 
The  voter  was  assessed  in  St.  Paul's  ward  and  St. 
George's  ward,  in  the  town  of  St.  Catharines,  for  property 
sufficient  to  qualify  him  to  vote  in  either  ward  ;  but  prior 
to  the  revision  of  the  assessment  roll,  he  parted  with  his 
property  in  St.  Paul's  ward.  At  the  election  he  voted  in 
St.  Paul's  ward  and  not  in  St.  George's  ward,  in  which  he 
was  then  owner  of  the  assessed  property. 
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Patterson,  J.  A.— It  has  already  been  held  that  the 
ostensible  qualification  being  successfully  attacked,  a  voter 
may  show  that  he  had  another  qualification.  I  think 
that  the  vote  having  been  prwia  facie  regularly  received, 
and  therefore  the  Deputy  Returning  Officer  having  had 
jurisdiction,  there  is  nothing  either  in  the  letter  or  tlie 
spirit  of  the  law  to  prevent  the  vote  being  supported  on 
the  ground  of  a  qualification  which,  if  the  voter  had  vote<  1 
on  it  originally,  would  have  made  it  necessary  for  him  to 
vote  in  another  polling  division.    Vote  held  good. 

JOHN  Clark's  vote. 

The  voter  had  originally  been  a  squatter  on  Crown 
land  adjoining  the  Welland  Canal,  but  some  years  prior 
to  the  election  had  rented  it  to  a  tenant,  who  then  occupied 
it  and  paid  him  rent  for  the  same,  the  voter  not  personally 
occupying  the  property.  He  was  assessed  as  owner,  and 
his  tenant  as  occupant. 

Patterson,  J.  A. — The  vote  of  John  Clark  is  objected 
to  on  the  ground  that  he  is  neither  owaier,  tenant  nor  oc- 
cupant of  the  land  on  which  lie  qualifies.  It  is  a  small 
piece  of  land  which  belongs  to  the  Crown.  John  Clark  and 
his  brother  James  acquired  the  right  to  the  possession  of 
it  from  a  former  possessor,  who  conveyed  it  by  deed  to 
them.  The  evidence  is  that  John  bought  James'  right, 
but  no  release  from  James  appears  to  have  been  executed. 
The  value  would  not  entitle  two  to  vote  :  but  it  is  shown 
that  John  occupied  the  land  exclusively  of  James,  and  for 
some  years  past  had  let  it  to  a  tenant,  who  pays  him 
rent,  and  that  he  has  not  been  personally  occupying.  By 
32  Vic,  c.  21,  s.  5,  the  voter  must  be  actually  and  horid  fide 
the  owner,  tenant  or  occupant  of  real  property,  and  must 
be  entered  on  the  assessment  roll  as  the  owner,  tenant  or 
occupier.  "  Occupant"  is  defined  as  signifying  a  person 
hand  fide  occupying  property  otherwise  than  as  owner  or 
tenant,  either  in  his  own  right  or  the  right  of  his  wife, 
but  being  in  possession  of  such  property,  and  enjoying  the 

revenues  and  profits  arising  therefrom  to  his  own  use. 
M 
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By  the  assesvsment  law,  32  Vic,  c.  36,  which  received  the 
royal  assent  on  the  same  day  as  the  Election  Act,  the 
assessor  was  (s.  21)  to  state  whether  the  party  assessed  was 
a  householder,  freeholder  or  tenant,  by  affixing  the  letter 
r.,  H.  or  T.  ;  and  (s.  26)  when  the  land  was  assessed  against 
both  the  owner  and  occupant,  or  owner  and  tenant,  the 
assessor  was  to  place  both  names  within  brackets  on  the 
roll,  and  write  opposite  the  name  of  the  owner  the  letter 
F.,  and  opposite  the  name  of  the  occupant  or  tenant  the 
letter  H.  or  T.  The  Legislature  thus  defines  owner  as 
meaning  freeholder ;  and  occupant  and  householder  are 
made  convertible  terms ;  and  the  distinction  between  a 
tenant  and  an  occupant,  whatever  that  distinction  may 
be,  is  preserved.  The  force  of  these  two  definitions  of 
occupant  clearly  excludes  this  voter.  He  is  not  the  house- 
holder ;  he  does  not  actually  occupy  the  land,  and  he  does 
not  enjoy  the  revenues  and  profits  of  it,  but  only  that  por- 
tion of  them  which  his  tenant  pays  him  as  rent,  the  tenant 
enjoying  the  residue.  Being  neither  freeholder,  tenant 
nor  occupant,  he  cannot  vote. 

GEORGE  SECORD'S  VOTE. 

The  facts  of  this  case  are  set  out  in  the  judgment. 

Patterson,  J.  A. — In  George  Secord's  case  there  is  a 
conflict  of  evidence  between  the  voter  and  the  Deputy 
Returning  Officer,  as  to  what  took  place  at  the  poll,  when 
the  voter  was  required  to  take  the  statutory  oath.  The 
voter's  account  of  the  matter  is,  in  substance,  that  he  was 
questioned  as  to  whether  he  still  lived  in  Grantham,  and 
that  he  said  he  did  not,  but  that  he  lived  in  the  electoral 
division,  and  he  was  required  to  take  the  oath ;  where- 
upon the  Deputy  Returning  Officer  read  the  oath  to 
him,  making  it  read  that  he  was  still  a  resident  of  the 
tovmship  of  Grantham  instead  of  this  electoral  division ; 
that  the  voter  refused  to  take  this  oath,  but  ofiered  to 
swear  he  was  a  resident  of  the  electoral  division,  which 
the  Deputy  Returning  Officer  would  not  permit ;  and  the 
voter  therefore  left  the  polling  booth  without  having  re- 
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ceived  a  ballot  paper.  The  petitioners  contend  that  the 
vote  ought  to  be  counted  for  Neelon,  because  the  voter 
ousrht  to  have  been  allowed  to  take  the  oath  and  to 
vote ;  and  because  he  now  swears  he  intended  to  vote  for 
Neelon.  The  Deputy  Returning  Officer  contradicts  the 
voter,  and  says  he  read  the  oath  just  as  given  in  the 
statute,  and,  in  fact,  entered  the  voter's  name  as  of 
Niagara  ;  but  that  he  did  not  read  to  the  voter  the  latter 
part  of  the  oath,  as  to  his  being  a  subject,  and  the  parts 
following;  that.  The  Registrar  took  the  view  of  the  facts 
presented  by  the  voter's  evidence.  On  this  question  of 
fact,  I  do  not  see  sufficient  grounds  for  disturbing  that 
decision,  although  on  merely  reading  the  evidence,  with- 
out seeing  the  witnesses^  it  may  not  be  that  which  would 
at  first  suggest  itself. 

I  have  been  referred  to  a  decision  of  Wilson,  J.,  in  the 
North  Victoria  case  (11  Can.  L.  J.,  162),  in  which  he  ex- 
pressed an  opinion  that  some  voters,  whose  names  had 
been  omitted  from  the  voters'  list,  but  who  were  duly 
assessed  and  entitled  to  vote,  and  who  had  presented  them- 
selves for  the  purpose  of  voting,  and  declared  their  inten- 
tion of  voting  for  a  particular  candidate,  but  had  been 
refused  the  right  by  the  Deputy  Returning  Officer,  ought 
to  be  counted  as  having  voted  for  that  candidate.  The 
Court  of  Queen's  Bench  held,  on  appeal  from  this  judg- 
ment, that  the  learned  Judge  was  right  in  refusing  to  set 
aside  the  election  to  enable  the  men  to  vote,  when  their 
candidate  had  a  majority  without  them  ;  but  I  do  not 
gather  from  the  judgment  of  the  Chief  Justice  (37  U.  C. 
R.,  234),  that  the  view  of  Wilson,  J.,  as  to  counting  votes, 
met  with  approval.  It  would  seem  difficult  to  reconcile 
that  opinion  with  the  principle  of  voting  by  ballot  ;  but 
to  act  upon  it  in  the  present  case,  in  which  the  intention 
to  vote  for  the  petitioner  was  not  declared  at  the  time^ 
would  be  to  extend  it  so  far  as  to  leave  the  principle  out 
of  sight.  I  have  already  had  occasion,  during  this  scru- 
tiny, to  refer  to  the  rule  stated  by  Lord  Coleridge,  in  Mather 
y.  Brovm  (1  C.  P.  D.,  596),  and  which  commends  itself  to 
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my  judgment  as  a  sound  one,  that  in  these  election  matters 
we  are  bound  to  keep  ourselves  within  the  letter  of  the 
Acts  and  to  abstain  from  any  attempt  to  strain  the  law. 
I  find  provision  made  (ss.  13  and  14  of  37  Vic,  cap.  5)  for 
tendering  ballot  papers  in  certain  cases,  so  that  the  votes 
may  be  given  secretly  and  kept  secret  until  the  right  to 
vote  has  been  determined ;  bub  I  do  not  find  that  open 
voting  is  in  any  case  contemplated,  to  say  nothing  of 
receiving  a  vote  when  to  the  absence  of  secrecy  is  added 
the  absence  of  some  of  the  incidentals  intended  to  secure 
honesty  in  voting  at  the  poll.  The  question  of  the  power 
of  an  unscrupulous  Returning  Officer  to  dishonestly  affect 
the  result  of  the  poll,  is  one  to  be  dealt  with  by  parlia- 
mentary rather  than  judicial  legislation.  1  have  no  doubt, 
however,  that  I  ought  not  to  add  the  vote. 


(12  Journal  Lcgis.  Af^sem.,  1879,  p.  209.) 
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RUSSELL  (2). 

Before  Chief  Justice  Moss  and  Mr.  Vice-Chancellor 

Blake. 

Ottawa,  4ih  December,  18'7y. 

Adam  J.  Baker,  Petitioner,  v.  Ira  Morgan,  Respondent 

B.  S.  O.,  c.  10,  .S-.  105,  sub-sec.  2 ;  42  Vic,  c.  4,  s.  18. — Irref/ular  marking 
of  Ballots  by  D'eputy  Returning  Officers— Recount  by  County  Judge — 
Costs. 

The  petitioner  had  received  a  majority  of  the  ballots  cast  at  the  election  ; 
but  on  a  recount  before  the  County  Judge,  certain  ballots,  with  other 
marks  on  the  back  than  the  initials  of  the  Deputy  Returning  Officers, 
were  rejected  by  the  County  Judge,  thereby  giving  a  majority  to  the 
respondent.  Evidence  was  given  on  the  hearing  of  the  petition  that 
the  Deputy  Returning  Officers  had,  from  a  mistaken  idea  of  their  duty, 
placed  the  numbers  of  the  voters,  as  marked  in  the  voters'  list,  on  the 
backs  of  the  ballots. 

Held,  1.  That  under  42  Vic,  c.  4,  s.  18,  the  marks  so  made  did  not  avoid 
the  ballots,  and  that  such  ballots  should  now  be  counted. 

2.  That  as  the  petition  had  been  rendered  necessary  by  the  mistakes 
of  the  Deputy  Returning  Officers,  for  which  neither  the  petitioner  nor 
respondent  was  responsible,  each  party  should  bear  his  own  costs. 

Hemble,  that  the  County  Judge,  acting  ministerially  on  the  recount  o 
ballots,  could  not  have  investigated  by  whom  or  for  what  motive  such 
marks  had  been  made  on  the  ballots. 

The  petition  set  forth  that  the  petitioner  had  received 
a  majority  of  28  of  the  ballots  cast  at  the  election  held  on 
the  29th  May  and  5th  June,  1879  ;  but  that,  on  a  recount 
of  the  ballots  before  the  Junior  Judge  of  the  county  of 
Carleton,  certain  ballots,  with  other  marks  than  the  initials 
of  the  Deputy  Returning  Officers,  had  been  rejected,  there- 
by giving  the  respondent  a  majority  of  27:  that  such  marks 
had  been  placed  on  the  ballots  corruptl}'  or  intentionally, 
or  by  mistake,  by  the  Deputy  Returning  Officers ;  and 
the  petitioner  prayed  that  they  might  be  counted  for  him, 
and  that  he  be  entitled  to  the  seat.  The  petition  also  con- 
tained the  usual  charges  of  corrupt  practices. 

Mr.  O'Gara  and  Mr.  Christie  for  petitionei-. 
Mr.  A.  F.  Mclntyre  for  respondent. 
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The  evidence  of  the  Deputy  Returning'  Officers  of  the 
polling  sub-divisions  No.  6  Gloucester  and  Nos.  2  and  8 
Cumberland,  was  to  the  effect  that  they  had  put  numbers 
on  the  backs  of  the  ballot  papers  corresponding  with  the 
numbers  on  the  voters'  list,  believing  it  was  their  duty 
so  to  number  the  ballots. 

The  arguments  of  counsel  are  referred  to  in  the  judg- 
ment of  the  (^)urt,  which  was  delivered  by 

Moss,  G.  J.  O. — My  learned  brother  and  myself  think 
it  quite  unnecessary  to  trouble  Mr.  ( )'(lara  with  answering 
the  objections  to  the  prima  facie  case  advanced  by  the 
petitioner. 

The  general  objection  is  couched  in  the  form  that  the 
ballots  have  been  so  marked  as  to  constitute  a  violation 
of  the  principle  of  the  Ballot  Act  (R.  S.  O.,  c.  10),  which,  it 
has  been  correctly  said,  is  the  securing  of  secrecy  and  the 
non -identification  of  the  voter  ;  but,  in  working  out  this 
principle,  we  are  obliged  to  look  at  the  precise  machineiy 
which  the  Act  has  devised  and  employed.  We  can  only 
gather  the  nature  of  that  machinery  from  the  words  which 
the  Legislature  has  chosen  to  use.  Turning,  then,  to  the 
80th  section,  on  which  reliance  is  placed  on  behalf  of  the 
petitioner,  we  hnd  it  contended  that  there  has  l)een  a  viola- 
tion of  the  principle  of  secrecy,  which  that  section  was 
designed  to  serve.  That  section,  in  effect,  requires  the 
Deputy  Returning  Officer  to  prefix  to  the  names  on  the 
voters'  list  numbers.  Those  numbers,  it  appears  in  the  pre- 
sent case,  I  think  in  the  three  polling  sub-divisions  now  in 
(question,  were  consecutive.  I  see  nothing  in  the  section  to 
actually  prohibit  such  a  mode  of  numbering  the  names  by 
the  Deputy  Returning  Officer,  but  it  might" not  be  out  of 
place  here  to  remark  that  it  is  highly  inexpedient  for  such 
a  course  to  be  adopted.  Although  the  law  has  not  prohibiterl 
it,  and  although  the  law  does  not  intend  that  the  election 
should  be  avoided  simply  because  the  Deputy  Returning 
Officer  has  chosen  to  mark  the  names  upon  the  voters'  lists 
with  consecutive  numbers,  it  is  quite  obvious  that  the  great 
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object  ot*  securing  non-identification  will  be  proinoted  by 
the  adoption  of  arbitrary  numbers.  The  section  itself  says 
that  "  The  Deputy  Returning  Officer  shall,  upon  receiving 
the  copy  of  the  voters'  list  from  the  polling  sub-division 
for  which  he  is  to  act,  prefix  a  number  to  every  name  in 
such  copy,  and  such  numbers  so  prefixed  need  not  be  con- 
secutive numbers,  but  may  be  chosen  arbitrarily  by  the 
Deputy  Returning  Officer."  I  take  it  it  requires  no  com- 
ment to  establish  that  the  sole  object  of  that  clause  is  to 
prompt  the  Deputy  Returning  Officer  to  use  other  than 
consecutive  numbers. 

It  is  further  urged,  though  that  would  be  immaterial 
here,  in  consequence  of  the  small  number  involved,  that 
in  one  case  the  Deputy  Returning  Officer  did  not  affix  a 
number  to  two  names  on  the  list.  It  appears  from  his 
evidence  that  the  figures  are  not  his.  He  has  not  sworn 
positively  by  whom  they  were  made,  but  he  has  sworn 
that  they  must  have  been  made  by  his  poll  clerk,  and  I 
think  the  fair  elfect  of  the  whole  of  his  evidence,  taken 
together,  is  that  in  his  opinion  they  w^ere  made  by  his  poll 
clerk.  He  would  not  have  been  at  liberty,  in  accordance 
with  the  law,  to  permit  any  one  else  to  see  the  numbers, 
and  we  must  act  on  the  principle  omnm  'prcesumuntur  rite 
esse  acta. 

I  pass  to  the  objection  under  sub-sections  7,  8  and  9  of 
the  90th  section.  That  is  the  section  which  prescribes 
the  mode  of  conduct  which  should  be  adopted  by  the 
Deputy  Returning  Officer  upon  a  vote  being  tendered. 
After  having  ascertained  that  the  name  of  the  voter  is 
upon  the  list,  and  after  having  heard  and  disposed  of  any 
objection  which  may  be  made,  in  the  manner  provided  by 
the  Act,  the  7th  sub-section  prescribes  the  method  of  pro- 
ceeding to  actually  give  the  vote  by  ballot.  The  Deputy 
Returning  Officer  is  to  ''sign  his  name  or  initials  upon  the 
ba6k  of  the  ballot  paper  and  upon  the  counterfoil  attached 
thereto,"  to  detach  the  ballot  paper  and  deliver  it  to  the 
voter,  and  to  "  write,  or  otherwise  mark,  upon  such  counter- 
foil, the  number  prefixed  to  the  name  of  such  person  upon 
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the  voters'  list ;"  and  the  only  mark  he  is  to  make  oppo- 
site the  name  of  the  voter  on  the  list  is  one  which  shall 
"  denote  that  he  has  received  a  ballot  paper."  Any  tick 
or  mark  of  any  kind,  to  denote  that,  complies  with  the 
statute,  and  is  all,  indeed,  that  it  designed.  Now,  in  these 
cases,  it  appears  that  the  Deputy  Returning  Officers  en- 
dorsed upon  the  back  of  the  ballot  paper  not  merely  their 
initials,  but  the  numbers  which  appeared  upon  the  voters' 
lists,  and  which,  from  the  voters'  list,  had  been  properly 
transferred  to  the  counterfoil.  Under  the  Act  of  1874 
(K  S.  O.,  c.  10),  that  w^ould,  I  apprehend,  have  been  a  fatal 
objection  to  the  validity  of  the  vote,  but  the  Act  of  1879 
(42  Vic,  c.  4)  was  passed  for  the  very  purpose  of  remedying 
that  difficulty.  That  statute,  while  still  rendering  the 
])allot  papei-  invalid  if  marks  are  placed  upon  it  other  than 
the  proper  maiks,  namely,  the  official  number  correspond- 
ing to  that  upon  the  counterfoil,  and  the  initials  of  the 
Returning'  Officer,  contains  this  savinc:  clause  :  "  But  words 
or  marks  corruptly  or  intentionally,  or  by  mistake,  w^ritten 
or  made,  or  omitted  to  be  written  or  made,  by  the  Deputy 
Returning  Officer  on  a  ballot  paper,  sliall  not  avoid  the 
same. ' 

I  am  of  opinion  that  this  case,  upon  the  evidence,  comes 
clearly  within  the  proviso  that,  where  the  mark  is  made 
by  mistake  of  the  Deputy  Returning  Officer,  the  ballot 
paper  is  not  avoided,  but  the  vote  is  entitled  to  be  counted. 
Upon  the  evidence  here  it  is  beyond  controversy  in  my 
judgment  that  ti.e  Deputy  Returning  Officers  honestly, 
altliough  mistakenly,  placed  the  numbers  upon  the  ballot 
])apers.  They  had  no  intention  of  violating  the  law,  1 
am  quite  sure.  Their  mistake  was  one  which  arose  from 
misinterpretation  of  the  Act,  and  was  precisely  that  kind 
of  mark  upon  the  ballot  paper  which  the  Legislature  did 
not  intend  to  have  the  effect  of  destroying  the  vote.  Mr. 
Mclntyre  has  pointed  out  difficulties  that  might  arise,  arid 
o})jections  that  might  be  taken  to  that  mode  of  procedure 
by  a  Deputy  Returning  Officer — that  a  Deputy  Returning 
r)tficer  who  is  a  partisan  might  be  enabled  in  this  way  to 
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gain  an  unfair  advantage.  That  difficulty  is  one  we  ate 
obliged  to  encounter  in  each  particular  case  as  best  the 
('ourt  can.  The  effect,  if  that  were  established  in  a  par- 
ticular case,  might  be  to  show  that  the  mark  had  not  been 
made  mistakenly,  but  it  would  be  hard  to  show  that  it 
had  not  been  made  corruptly.  But  the  language  of  the 
Legislature  is  plain,  that,  under  such  circumstances,  it  did 
not  intend  that  the  act  of  the  Deputy  Returning  Officer, 
by  whatever  motive  animated,  should  have  the  effect  of 
destroying  the  franchise. 

Then,  in  furtherance  of  that  argument,  it  was  contended 
on  behalf  of  the  petitioner  that  section  197  shows  that 
such  an  objection  as  this  should  be  fatal  to  the  vote.  The 
argument  is  that  there  has  been  a  disregard  of  the  prin- 
ciples laid  down  by  the  Act.  Now,  we  are  to  endeavor  to 
arrive  at  the  principles  laid  down  by  the  Legislature 
which  govern  the  election  now  in  question  by  putting 
together  the  Act  in  the  Revised  Statutes,  and  the  Act 
passed  in  1879.  The  principles  are,  I  think,  what  I  have 
indicated.  Followed  out,  they  show  that  the  petitioner  in 
this  case  had  a  majority  of  the  votes,  that  he  was  entitled 
to  be  returned,  and  that  the  onus  is  now  cast  upon  the 
respondent  to  attack  the  return. 

The  charges  of  corrupt  practices  were  then  withdrawn 
on  both  sides;  and  after  evidence  had  been  given  on  be- 
half of  the  petitioner  affecting  the  question  of  costs,  the 
following  judgments  were  delivered : 

Moss,  C.  J.  O. — The  question  of  costs  is  one  which  could 
not  have  arisen  in  this  precise  form  previous  to  the  Act 
of  1879.  Until  that  amending  Act,  which  I  have  had 
occasion  already  to  refer  to,  was  passed,  the  effect  of  what 
has  been  shown  to-day  would  not  have  been  to  entitle 
Mr.  Baker  to  the  seat.  It  is  only  by  virtue  of  the  saving 
•clause  contained  in  that  statute  that  he  is  enabled,  not- 
withstanding the  mistake  of  the  Returning  Officers,  t;0 
receive  that  seat  to  which  the  votes  of  the  people  entitled 
him. 
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Now,  the  first  question  in  endeavoring  to  dispose  of  the 
matter  of  costs,  is  to  ascertain,  if  we  can,  with  whom  the 
wrong  originated.  The  Deputy  Returning  Officers  had 
undoubtedly  made  a  mistake ;  but  for  that  it  cannot  be 
contended  that  the  respondent  was  in  any  way  liable.  In 
the  next  place,  a  recount  was  asked  for ;  and  without 
entering  into  details  as  to  the  part  which  the  respondent 
may  have  taken  in  setting  the  Judge  in  motion,  it  is  quite 
sufficient  to  observe  that,  whatever  was  that  part,  the  re- 
spondent was  acting  within  his  legal  rights,  and  that  if 
he  failed  in  prosecuting  the  recount  with  success,  the  law 
had  already  made  the  provision  for  the  penalty.  He  did 
not  procure  the  return  which  the  learned  Judge  in  the 
discharge  of  his  duty  made.  He  procured  that  return,  at 
least,  no  further  than  by  asking  the  Judge  to  make  the 
recount,  and  thus  exercising  his  strictly  les^al  right.  Thus 
far,  therefore,  the  respondent  appears  to  have  committed 
no  act  of  which  the  petitioner  is  entitled  to  complain. 

In  the  next  place,  we  have  to  consider  what  was  open 
to  the  Junior  Judge  upon  the  recount.  It  is,  to  say  the 
least  of  it,  by  no  means  clear  that  the  learned  Judge  could 
have  received  any  of  the  evidence  which  we  have  heard 
to-day  explanatory  of  the  manner  in  which  the  Deputy 
Returning  Officers  fell  into  this  unfortunate  mistake.  It 
is  quite  true  that  the  Judge  of  the  County  Court  or  the 
Junior  Judge,  in  proceeding  with  the  recount,  is  to  pro- 
ceed in  the  manner  pointed  out  by  the  105th  and  106th 
sections,  and  that  the  105th  section  has  been  amended 
by  the  Act  of  1879  ;  but  no  provision  has  been  made  for 
the  learned  Judge  entering  into  an  investigation  of  the 
motives  which  led  to  the  Deputy  Returning  Officer  making 
any  mark  upon  the  ballot  beyond  those  strictly  authorized 
by  law.  If  we  turn  for  a  moment  to  the  wording  of  sec. 
18  of  the  Act  of  1879,  I  see  the  words  are  simply:  "Words 
or  marks  corruptly  or  intentionally,  or  by  mistake,  written 
or  made,  or  omitted  to  be  written  or  made,  by  the  Deputy 
Returning  Officer  on  a  ballot  paper,  shall  not  avoid  the 
same." 
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What  is  the  tribunal  which  is  invested  with  the  juris- 
diction to  determine  whether  words  or  marks"  which,  in 
point  of  fact,  are  not  authorized  by  the  law,  have  been 
"  corruptly  or  intentionally,  or  by  mistake,  written  or 
made  ?"  It  is  at  least  a  grave  question,  and  the  inclination 
of  my  own  opinion  is  to  answer  it  in  the  negative  as  to 
whether  the  learned  Judge  could  entertain,  could  listen  to, 
such  evidence  upon  an  application  which  pointed  merely 
to  a  recount,  and  while  discharging  the  duties  of  a  minis- 
terial officer,  acting  under  the  clauses  relating  to  re- 
counting. At  any  rate,  the  learned  Judge  was  not  asked 
to  enter  upon  any  such  investigation. 

Some  question  is  made  as  to  the  sufficiency  of  the  notice 
served  upon  Mr.  Baker.  The  notice  was  quite  sufficient, 
at  any  rate,  to  enable  him  to  appear  with  his  counsel  and 
object  to  its  insufficiency.  It  would  have  been  the  easiest 
thing  in  the  world  to  ask  the  learned  Judge  to  adjourn 
the  proceedings,  and  enable  Mr.  Baker  to  adduce  before 
the  Judge  such  evidence  as  this  Court  has  heard  to-day 
from  the  Deputy  Returning  Officers.  That  course  was 
not  taken.  Mr.  Baker  chose  to  rely  upon  his  objection  to 
the  notice.  The  law  has  not  provided  for  the  form  of  the 
notice  in  such  a  matter,  that  I  am  aware  of.  Mr.  Baker, 
at  any  rate,  knew  this  investigation  was  going  on,  I  have 
no  doubt.  Then,  if  it  was  desirable  to  adduce  evidence 
before  the  learned  Judge,  what  course  was  open  ?  I  appre- 
hend it  to  be  quite  clear,  and  indeed  Mr,  O'Gara  conceded 
that  it  was  quite  clear,  that  a  petition  was  absolutely 
necessary.  There  stood  the  return,  declaring  in  due  form 
of  law  that  Mr.  Morgan  had  been  elected,  by  the  majority 
of  the  duly  qualified  electors  in  this  constituency  who 
had  voted,  to  represent  them  in  the  Legislative  Assembly. 
How  was  this  to  be  got  rid  .of,  unless  by  taking  pro- 
ceedings under  a  petition  ?  No  answer  to  that  can  be 
suggested.  Then  what  should  the  respondent  have  done 
upon  the  petition  being  filed  ?  He  was  charged  with  per- 
sonal corruption,  and  therefore  not  in  a  position  to  have 
resigned  ;  but  supposing  him  to  have  been  in  a  position 
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to  have  resigned  either  before  the  petition  was  filed  or 
after,  what  would  have  been  the  result,  suppose  he  had 
resigned  before  the  petition  was  filed  and  the  petitioner 
had  not  chosen  to  prosecute  any  petition.  I  asked  the 
learned  counsel  to  define  the  exact  attitude  which  his 
client  would  have  occupied  if  Mr.  Morgan  had  chosen  to 
recede  from  that  position.  It  is  extremely  difiicult  to  say 
what  would  have  occurred.  Mr.  Baker  would  not  have 
been  declared  returned  by  any  duly  recognized  authority, 
and  the  Legislature  would  have  had  to  recognize  the 
return  of  the  Judge,  or  given  some  special  directions  on 
the  subject.  It  is  unnecessary  to  say  that  the  Legislature 
has  contemplated  the  withdrawal  from  itself  of  the  giving 
of  special  directions  in  such  matters,  and  desires  them  all 
to  be  dealt  with  accordino-  to  the  i^eneral  law. 

Then  a  similar  observation  applies  to  the  case  of  a 
withdrawal  after  the  petition.  Supposing  him  to  be  in  a 
position  to  do  so,  he  could  only  have  done  so  a  certain 
time  after  it  had  been  filed,  and  by  taking  certain  steps. 
He  does,  before  serious  proceedings  are  taken,  file  a  dis- 
claimer as  far  as  this  point  is  concerned,  though  it  contains 
a  proviso  that  if  Mr.  Bakei-  still  claims  the  seat  his  right 
will  be  resisted. 

That  does  not  entei-  into  the  question  of  the  general 
costs,  which  at  present  the  Court  is  considering.  In  these 
cases,  as  I  understand  the  doctrine,  the  Courts  have  always 
taken  a  wide  and  liberal  view  of  the  right  of  a  person,  in 
the  interests  of  the  public,  to  contest  a  return  which  was 
at  all  questioned.  If  there  was  real  substantial  reason  for 
questioning  the  return  of  Mr.  Baker,  neither  Mr.  Morgan 
nor-  any  other  person,  supposing  Mr.  Baker  to  be  returned, 
would  have  been  culpable — would  have  been  doing  any- 
thing but  discharging  a  duty  to  the  public — in  contesting 
the  return.  If  he  had  done  so  and  failed,  he  would  have 
had  to  pay  the  costs  ;  but  if  a  petition  was  necessary,  and 
he  simply  stood  on  the  defensive,  and  said  :  You,  the  peti- 
tioner, have  not  been  declared  to  be  duly  returned  ;  you 
can  only  show  that  you  were  entitled  to  the  seat  by  show- 
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ing  that  those  marks  were  put  "corruptly  or  intention- 
ally, or  by  mistake,"  by  the  Deputy  Returning  Officers; 
it  is  in  the  interest  of  the  public  that,  before  you  are 
entitled  to  enjoy  the  seat,  such  proof  should  be  given — 
that  does  not  strike  one  as  an  unreasonable  course  to 
take.  I  do  not  indeed  see  what  other  course  was  open. 
It  is  clear  that  if  the  Junior  Judge  was  not  in  a  position 
to  receive  evidence  upon  the  conduct  of  the  Deputy  He- 
turning  Officers,  upon  the  motives  that  led  them  to  place 
these  erroneous  marks  upon  the  ballots,  it  was  absolutely 
essential  for  the  petitioner  to  come  before  an  Election 
Court  and  establish  his  right. 

In  my  opinion,  the  result  of  these  considerations,  to 
which  I  have  no  doubt  others  might  readily  be  added,  is 
that  each  of  the  parties  should  bear  his  own  share  of  the 
costs. 

Blake,  V.-C. — I  agree  in  the  conclusion  that  is  arrived 
at.  I  think  one  must  bear  in  mind  that  in  this  case  no 
fraud  or  impropriety  has  been  brought  home  to  the  peti- 
tioner or  the  respondent ;  that  the  result  which  is  being- 
impeached  by  the  petitioner  in  this  case  is  one  flowing 
from  the  act  of  the  officers  that  have  been  appointed  under 
the  statutes.  The  Deputy  Returning  Officers  are  inde- 
pendent officers,  selected  under  the  statute  for  the  purpose 
of  this  duty.  Unfortunately,  ignorantly  but  honestly, 
they  so  dealt  with  the  ballots  as  that,  except  for  the  Act 
of  1879,  these  votes  must  necessarily  have  been  rejected, 
while  neither  the  petitioner  nor  the  respondent  is  respon- 
sible for  that.  That  was  an  act  entirely  outside  of  any- 
thing they  had  to  do  in  the  conduct  of  the  election.  So 
that  by  them,  and  by  them  alone,  has  this  difficulty  arisen. 
Then  the  matter  was  brought  before  the  Junior  Judge 
of  the  County ;  and  I  quite  agree  with  what  the  Chief 
Justice  has  said,  that  his  duty  began  and  ended  with  a 
recount  of  the  votes  ;  that  he  could  not  have  investigated 
the  matter  ;  and  certain  ballots  were  produced  before  him . 
and  on  counting  those  ballots,  looking  at  some  of  them  . 
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he  saw  there  was  a  mark  there  which  might  have  iden- 
tified the  voter  in  such  a  way  as  to  avoid  the  election 
under  the  Act.  He  could  not  obtain  the  explanatory 
evidence  ;  he  could  not  set  the  matter  right.  Up,  there- 
fore, to  the  period  of  the  presenting  of  the  petition,  all 
has  been  a  matter  which  cannot  be  traced  to  the  respond- 
ent or  the  petitioner.  It  has  been  a  miscarriage,  owing 
to  the  conduct,  honestly  though  ignorantly,  of  the  officers 
appointed  under  the  statute. 

I  do  not  think  there  has  been  any  case  where,  under 
circumstances  such  as  presented  to  us  to-day,  the  Court 
lias  charged  a  person  entirely  innocent  of  any  impropriety 
or  wrong  conduct,  with  the  costs  which  have  been  necessary 
in  order  to  set  right  that  which  these  officers  have  done 
incorrectly.  It  was  necessary  for  the  petitioner  that  these 
proceedings  should  be  taken,  that  he  should  set  aside,  not 
a  wrong  the  respondent  had  done  him,  but  what  these 
officers  had  done,  in  mistaken  pursuances  of  what  they 
thought  to  be  their  duty. 

Looking  at  the  fact  that  Courts  have  been  very  desirous 
(^f  investigating  and  examining  everything  which  could 
tend  to  throw  discredit  upon  an  election,  we  would  be 
closing  the  door  to  a  fair  investigation  in  many  cases,  if 
in  this  one  the  respondent  were  to  be  charged  with  the 
costs  of  a  proceeding  to  set  aside,  not  any  wrong  done  by 
him,  but  by  the  officers,  with  whose  appointment  he  had 
nothing  to  do.  I  think,  therefore,  that  each  party  must, 
>nifortunately,  bear  his  own  costs  of  the  litigation  up  to 
the  present. 

(18  JoiiriKil  Leg  is.  A^mn.,  LSMO,  p.  9). 
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DUFFERIN. 
Before  Chief  Justice  Moss. 

Toronto,  i29th  October,  1879. 

James  Sleightholm,  Petitioner,  v.  John  Barr,  Respondent. 

Prelimiyiary  objection — Status  of  Petitioner,  how  impeached. 

As  the  Ontario  Act  (R.  S.  0. ,  c.  11)  makes  no  provision  similar  to  that  in 
the  Dominion  Controverted  Elections  Act,  1874  (37  Vic,  c.  10,  Can.), 
limiting  the  time  within  which  preliminary  objections  to  an  election 
petition  should  be  taken,  the  special  circumstances  of  each  case  must 
determine  whether  the  preliminary  objections  have  been  taken  with 
sufficient  promptitude. 

Au  objection  to  the  status  oi  a  petitioner  cannot  be  taken  by  preliminary 
objection. 

A  petitioner  in  an  election  petition  who  has  been  guilty  of  corrupt  prac- 
tices at  the  election  complained  of,  does  not  thereby  lose  his  status  as  a 
petitioner. 

Except  where  there  are  recriminatory  charges  against  the  unsuccessful 
candidate,  or  for  the  purpose  of  declaring  the  petitioner's  vote  void 
on  a  scrutiny,  the  conduct  of  a  petitioner  at  an  election  cannot  be  in- 
({uired  into.  And  in  this  case  there  is  no  distinction  between  a  can- 
didate-petitioner and  a  voter-petitioner, 

Semble,  That  if  the  petitioner  in  this  case  was  proved  at  the  trial  of  the 
election  pstition  to  have  been  guilty  of  corrupt  practices  at  the  election 
complained  of,  the  petition  could  not  be  dismissed. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

After  the  petition  was  at  issue,  but  before  the  day  for 
the  trial  was  appointed,  the  respondent  became  aware  of 
a  charge  of  corrupt  practices  against  the  petitioner,  who 
claimed  to  be  a  voter  at  the  election  in  question.  There- 
upon he  obtained  a  summons  calling  upon  the  petitioner 
to  show  cause  why  the  petition  should  not  be  taken  off 
the  files,  on  the  ground  that  the  petitioner  had  been  guilty 
of  corrupt  practices  during  the  election.  After  the  argu- 
ment of  counsel  the  learned  Chief  Justice  gave  judgment 
as  set  out  in  the  head  note. 

The  case  is  reported  in  4  App.  R.  420. 
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DUFFERIN. 

Before  Chief  Justice  Moss  and  Mr.  Justice  Armour. 

Orange viLLK,  9th  December,  1879. 

James  Sleightholm,  Petitioner,  v.  John  Baiui,  Respondent. 

Admisdon  ofConnseL — Corrupt  practices  and  otlipv  Ule<jal  acts. — 
B.  S.  O.,  c.  10,  s.  159. 

The  respondent  was  elected  by  a  majority  of  261,  and  at  the  trial  counsel 
for  the  respondent  admitted  that  there  was  evidence  capable  of  being 
produced  which  would  have  the  effect  of  avoiding  the  election  under 
R.  S.  O.,  c.  10.  s.  150  :  and  the  Court  on  such  admission  declared  the 
election  void. 

The  petition  contained  the  usual  charges  of  corrupt 
pr-actices.  The  respondent  had  been  declared  elected  by 
a  niajorit}^  of  261. 

Mr.  McCarthij,  Q.C.,  and  Mr.  P.  M.  Barker,  for  petitioner. 
Mr.  Hodgins,  Q.C.,  and,  Mr.  D.  L.  Seott,  for  respondent. 

After  the  reading  of  the  petition,  counsel  for  the  peti- 
tioner stated  that  he  did  not  propose  to  offer  evidence  of 
corrupt  practices  by  the  respondent.  But  he  was  in 
possession  of  evidence  which  would  show  that  acts  had 
been  committed  by  those  for  whom  the  respondent  was 
responsible,  as  his  agents,  in  the  legal  signification  of  the 
term,  both  in  character  and  number  sufficient  to  avoid  tho 
election  under  the  Ontario  Act  (R.  S.  0.,  c.  10,  s.  159). 

Counsel  for  the  respondent  then  stated  that  from  the 
instructions  given  to  him,  he  had  to  say  that  there  was  * 
evidence  capable  of  being  produced  which  would  have 
the  effect  of  avoiding  the  election. 

The  section  of  the  Election  Act  (R.  S.  ().,  c.  10,  s.  159) 
is  as  follows :  "  To  prevent  the  expense  and  trouble  of 
new  elections  when  unnecessary  and  useless,  in  case  of  a 
corrupt  act  or  acts  being  committed  by  an  agent  without 
the  knowledge  and  consent  of  the  candidate,  if  the  corrupt 
act  or  acts  was  or  were  of  such  tiifling  nature,  or  was  or 
were  of  such  trifling  extent,  that  the  result  cannot  have 
been  affected,  or  be  reasonably  supposed  to  have  been 
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affected,  by  such  act  or  acts,  either  alone  or  in  connection 
with  other  illegal  practices  at  the  election,  such  corrupt 
act  or  acts  shall  not  avoid  the  election." 

Moss,  C.  J.  0. — We  declare  the  election  void.  We  will 
report  to  the  Speaker  that  the  election  ought  to  be  set 
aside,  but  that  corrupt  practices  have  not  been  proved  to 
have  been  committed  by  the  respondent.  The  petitioner 
is  entitled  to  the  general  costs  o£  the  cause. 

(13  Journal  Legis.  Assent.^  1880,  p.  7.) 


SOUTH  WENTWORTH. 


Before  Chief  Justice  Moss  and  Mr.  Justice  Galt. 

Hamilton,  7th  to  10th  November,  1879. 
Toronto,  29th  December,  1879. 

Samuel  Nash  Olmstead  et  al,  Petitioners,  v.  Franklin 
Metcalf  Carpenter,  Respondent. 

Voters'  Lists  Finality  Act  —  Particulars  —  Right  to  vote  —  Torn  ballot  — 
Mai'Tcing  ballots. 

Particulars  for  a  scrutiny  of  votes  were  delivered  by  the  respondent 
objecting  to  certain  voters,  as  (1)  aliens  ;  (2)  minors  ;  (3)  not  owners, 
tenants  or  occupants  of  the  property  assessed  to  them  ;  and  (4)  farmers' 
sons  not  residing  with  their  fathers  ujpon  the  farm,  as  required  by 
law.    On  a  motion  to  strike  out  such  particulars  : 

Held,  that  under  the  "  Voters'  Lists  Finality  Act"  (41  Vic,  c.  21,  s.  3), 
the  legality  of  the  votes  so  objected  to  could  not  be  inquired  into,  and 
that  the  particulars  should  be  struck  out. 

Held,  further,  that  the  effect  of  the  said  Act  was  to  render  the  Voters' 
Lists  final  and  conclusive  of  the  right  of  all  persons  named  therein  to 
vote,  except  where  there  had  been  a  subsequent  change  of  position  or 
status,  by  the  voter  having  parted  with  the  interest  which  he  had 
(or  by  the  Assessment  Roll  appeared  to  have)  in  the  property,  and 
becoming  also  a  non-resident  of  the  electoral  division. 

A  voter  who  had  inadvertently  torn  his  ballot,  and  whose  ballot  was  re- 
jected on  the  counting  of  votes,  was  allowed  his  vote,  the  evidence 
proving  that  no  trick  was  intended  for  the  purpose  of  showing  how 
he  intended  to  vote. 

The  Election  Act  in  its  enacting  part  requires  ballots  to  be  marked  with 
a  cross  on  any  place  within  the  division  which  contains  the  name  of 
the  candidate.  Ballots  marked  with  a  straight  line  within  the  division, 
or  with  a  cross  on  the  back,  were  rejected. 

Observations  on  the  difference  between  the  English  and  Ontario  statutes 
in  this  respect. 
35 
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The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  the  seat  for  the  defeated  candidate^ 
Nicholas  Awrey.  The  vote  at  the  election,  after  a  re- 
count by  the  County  Judge,  was  for  respondent,  1,231  ; 
for  Mr.  Awrey,  1,230  ;  majority  for  respondent,  1. 

Mr.  B.  B.  Osier,  Q.C.,  and  Mr.  Teetzel,  for  petitioners. 
Mr.  McCarthy,  Q.  C,  and  Mr.  Robertson,  (^.C,  for  re- 
spondent. 

During  the  proceedings  application  was  made  to  strike 
out  the  following  classes  of  objected  votes  in  the  parti- 
culars filed  by  the  respondent :  Persons  objected  to  as 
(1)  aliens  ;  (2)  minors  ;  (3)  having  no  interest  as  owners, 
tenants  or  occupants  in  the  land  assessed  to  them  ;  and 
(4)  farmers'  sons  not  residing  upon  the  farm,  as  required 
by  law. 

The  Court  held,  that  by  the  Voters'  List  Finality  Act 
of  1878  (41  Vic,  c.  21),  they  were  precluded  from  inquiring 
into  the  legality  of  the  votes  included  in  those  lists  ;  and 
that  the  only  votes  that  could  be  inquired  into  were  those 
specially  excepted  by  section  3  of  the  Finality  Act.  The 
particulars  moved  against  were  then  struck  out. 

A  scrutiny  of  votes  took  place  before  the  learned  Judges, 
the  result  of  which  is  set  out  in  the  judgment,  which  was 
delivered  by 

Moss,  C.  J.  0. — Of  most  of  the  very  numerous  questions 
raised  upon  the  petition  we  disposed  during  the  progress 
of  the  trial,  and  to  them  it  will  be  unnecessary  now  to 
refer. 

We  reserved  for  consideration  the  case  of  Philip  Gage, 
whose  vote  was  rejected  upon  the  counting  of  the  ballots. 
This  voter,  who  was  a  man  of  intelligence,  accustomed  to  . 
exercise  his  franchise,  and  familiar  with  the  mode  of  using 
the  ballot,  through  some  curious  mistake  or  inadvertence 
tore  the  paper  in  two  after  putting  a  cross  opposite  the 
name  of  Mr.  Carpenter,  and  handed  the  marked  half  to 
the  Deputy  Returning  Officer,  by  whom  it  was  deposited 
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in  the  ballot  box.  It  immediately  occurred  to  Mr.  Gage 
that  he  had  made  a  mistake,  and  he  so  stated  to  the  officer, 
at  the  same  time  giving  him  the  other  half,  and  demanded 
a  ballot  paper  on  the  ground  that  he  had  inadvertently 
spoiled  that  which  he  had  received.  To  this  request — cor- 
rectly, we  think — the  Deputy  Returning  Officer  refused  to 
accede,  for  the  voter  had  disabled  himself  from  complying 
with  the  conditions  prescribed  by  the  statute  of  returning 
the  original  paper.  But  without  laying  down  any  rule 
of  general  application,  we  are  of  opinion  that  under  the 
special  circumstances  proved  the  vote  should  be  allowed. 
This  was  the  only  torn  ballot  paper  deposited,  so  that  its 
identity  admits  of  no  doubt.  There  is  no  question  as 
to  the  good  faith  of  the  voter.  His  political  sympathies 
were  not  doubtful ;  and  it  would  be  simply  absurd  to 
suspect  him  of  having  resorted  to  a  trick  for  the  purpose 
of  showing  for  which  candidate  he  had  cast  his  vote.  We 
think,  therefore,  without  violating  any  sound  principle, 
or  without  opening  the  door  to  any  dangerous  evasion  of 
the  principle  of  securing  secrecy,  that  we  can  allow  this 
vote. 

The  next  objection  made  by  the  petitioner  is  to  the 
votes  of  Alva  G.  Jones  and  Geo.  A.  Davis,  on  the  ground 
of  their  having  treated  William  Joyce.  We  decline  to 
disturb  their  votes,  because  it  has  not  been  proved  to  our 
satisfaction  that  the  spirituous  liquor  was  given  during 
polling  hours. 

The  other  questions  are  divisible  into  tltree  classes : 
The  first  and  most  important  depends  upon  the  con- 
struction of  the  2nd  sub-section  of  the  3rd  section  of  the 
Voters'  Lists  Finality  Act,  by  which  it  is  declared  that 
the  certified  list  shall,  upon  any  scrutiny,  be  final  and 
conclusive  evidence  of  the  right  to  vote,  except  as  to 
"  persons  who  at  any  time  subsequently  to  the  list  being 
certified  are,  or  have  been,  non-resident,  either  within  the 
municipality  to  which  the  said  list  relates,  or  within  the 
electoral  district  for  which  the  election  is  being  held,  and 
who  by  reason  thereof  are,  under  the  provisions  of  '  The 
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Election  Act  of  Ontario/  incompetent  and  disentitled  to 
vote."  The  particular  portion  of  that  Act  to  which  refer- 
ence is  made  is  contained  in  the  1st  subdivision  of  the 
7th  section.  This  does  not  enumerate  any  grounds  upon 
which  a  person  shall  be  incompetent  or  disentitled,  but 
merely  states  the  necessary  qualification,  which  for  our 
present  purpose  is  that  he  shall  be,  at  the  time  of  the 
election,  either  an  actual  hona  fide  owner,  tenant  or  occu- 
pant of  real  property  of  certain  value,  for  which  he  has 
been  entered  upon  the  roll,  or  in  case  he  has  ceased  to 
be  such  owner,  tenant  or  occupant,  a  resident  of  the 
electoral  district.  The  judicial  construction  placed  upon 
this  enactment  permitted  great  latitude  of  inquiry  upon 
the  right  to  vote  upon  a  scrutiny  being  held.  There  can 
be  no  question  it  was  to  prevent  this  extravagant  range 
of  investigation,  which  reached  a  culminating  point  in 
one  memorable  instance,  the  Act  of  1878  was  passed. 

Looking  at  the  whole  enactment,  the  intention  of  the 
Legislature  seems  to  be  reasonably  clear.  But  we  must 
confess  that  the  particular  sub-section  now  in  question 
does  not  seem  to  be  happily  framed.  Indeed,  it  is  scarcely 
too  much  to  say  that  it  invites  the  discussion  which  it  has 
received.  It  does  not  appear  to  us  to  be  possible  to  apply 
to  it  any  rule  of  minute  verbal  criticism  ;  such  a  test  it 
obviously  will  not  stand ;  but  keeping  in  view  the  dis- 
cernible object  of  the  Legislature,  we  think  its  effect  is 
to  render  the  Voters'  List  final,  except  where  there  has 
been  a  subsequent  change  of  position,  by  the  voter  having 
parted  with  the  interest  which  he  had — or  by  the  Assess- 
ment Roll  appeared  to  have — in  the  property,  and  be- 

t coming  also  a  non-resident  of  the  electoral  division. 
Where  there  has  been  no  change  of  his  status  there  is  no 
room  for  opening  an  inquiry.  The  result  of  this  decision 
is  to  leave  the  position  of  the  contestants  for  the  seat 
unaffected. 

The  second  class  of  cases  reserved  is  that  of  voters  who 
chose  to  mark  their  ballot  papers  with  a  straight  line, 
instead  of  anything  approaching  to  the  form  of  a  cross, 
opposite  the  name  of  a  candidate. 
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The  decisions  in  our  Courts  upon  the  provisions  of  the 
Dominion  Act,  which  do  not  appear  to  be  distinguishable, 
are  against  the  validity  of  such  votes.  But  it  is  urged 
that  these  decisions  are  irreconcilable  with  and  should  be 
treated  as  overruled  by  the  judgment  of  the  Court  of 
Common  Pleas  in  England,  in  Woodward  v.  Sarsons 
rL  R,  10  C.  p.  746). 

We  are  much  impressed  with  the  force  of  Mr.  McCarthy's 
argument  upon  this  point ;  but,  upon  consideration,  we 
do  not  think  it  can  be  sustained.    The  judgment  of  the  \^ 
English  Court  proceeded  upon  the  ground  that  the  making  f 
of  a  cross  was  merely  directory  and  not  mandatory.  There  f 
is  no  reference  to  a  cross  in  the  enacting  part  of  the  Im-| 
perial  Statute,  but  it  makes  its  appearance,  for  the  first  J' 
time, in  th&  instructions  for  the  guidance  of  voters. 

It  is  in  fact  simply  given  as  the  appropriate  mode  for 
the  voter  indicating  his  choice.  In  our  statute  it  is  very 
different.  It  is  expressly  enacted  that  the  voter  shall 
mark  his  ballot  in  the  manner  mentioned  in  the  direction 
by  placing  a  cross  on  the  right  hand  side,  opposite  the 
name  of  the  candidate  for  whom  he  desires  to  vote.  The  j 
natural  and  obvious  meaning  of  this  language  is,  that  he  | 
must  make  a  cross  to  signify  his  choice.  The  whole  policy 
of  securing  secrecy  precludes  the  suggestion  that  the 
voter  is  at  liberty  to  make  any  mark  he  pleases  ;  and  the 
Legislature  has  therefore  prescribed  a  kind  of  mark  which 
is  the  easiest  and  most  familiar — that  indeed  which  is 
used  by  the  illiterate. 

In  view  of  the  difference  between  the  English  statute 
and  ours,  we  do  not  feel  at  liberty  to  refuse  to  follow  the 
decisions  of  our  own  Courts. 

We  may  observe  that  this  conclusion  seems  to  be  jus- 
tified by  the  amending  Act  of  1879,  which  enacts  that  a 
voter  may  mark  his  ballot  paper  with  a  cross,  either  (as 
heretofore)  on  the  right  hand  side  opposite  the  name  of 
the  candidate  for  whom  he  desires  to  vote,  or  any  other 
place  within  the  division  which  contains  the  name  of  the 
candidate. 
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While  removing  the  objection  as  to  the  precise  position 
of  the  mark  in  the  compartment,  this  seems  to  insist  upon 
its  form  being  retained.  As  this  was  the  view  taken  by 
the  learned  Judge  of  the  County  Court,  our  decision  upon 
this  point  does  not  affect  the  result  of  the  scrutiny. 

The  third  class  is  that  of  voters  who  have  from  some 
strange  perversity  put  a  cross  upon  the  back  of  the  ballot 
paper  only. 

We  are  of  opinion  that  this  mode  of  marking  is  not 
sanctioned  by  the  statute,  and  we  disallow  these  votes, 
the  effect  of  which  is  to  strike  off  one  vote  from  Mr. 
Carpenter  and  two  from  Mr.  Awrey. 

The  result  of  our  judgment  is  as  follows  :  The  respond- 
ent had  upon  the  recount  a  majority  of  one  ;  to  this  we 
have  added  the  vote  of  Philip  Gage,  and  from  it  have 
struck  off  one  vote,  on  the  ground  that  the  mark  was 
endorsed  on  the  ballot  instead  of  being  made  on  its  face ; 
and  we  disallowed  on  various  grounds,  during  the  progress 
of  the  trial,  twelve  votes. 

This  would  have  placed  respondent  in  a  minority  of 
eleven.  But  we  struck  off  from  Mr.  Awrey 's  total  three 
votes  during  the  trial,  and  two  are  now  disallowed  by 
reason  of  the  marks  being  endorsed. 

During  the  trial,  however,  we  added  three  votes  to  his 
number.  On  the  whole,  therefore,  we  give  him  upon  the 
scrutiny  a  majority  of  nine. 

We  find  that  Nicholas  Awrey  was  duly  elected ;  and 
that  no  corrupt  practice  was  proved  to  have  been  com- 
mitted by  or  with  the  knowledge  and  consent  of  either 
of  the  candidates,  and  there  is  no  reason  to  believe  that 
corrupt  practices  extensively  prevailed  at  the  election. 

While  unseating  Mr.  Carpenter,  we  are  satisfied  that 
he  conducted  the  contest  with  the  utmost  propriety  and 
fairness,  and  that  there  is  no  pretext  with  charging  him 
with  the  slightest  violation  of  the  law. 

(13  Journal  Legis.  Assem.,  1880,  p.  9.) 
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Before  Chief  Justice  Moss,  and  Mr.  Vice- 
Chancellor  Blake. 

Cornwall,  2nd  December,  1879. 

Edward  Empey  et  at.,  Petitioners,  v.  Joseph  Kerr, 
Respondent. 

Disqualification  of  an  agent  for  corrwpt  'practtce^i,  E.S.O.,  c.  10,  ss.  164, 

174,  i75. 

The  election  having  been  declared  void  on  account  of  the  corrupt  prac- 
tices of  an  agent  of  the  respondent,  the  Judges  acting  as  a  Court  for 
the  trial  of  illegal  acts  committed  at  the  election,  after  notice  to  such 
agent,  granted  an  order  for  the  punishment  of  such  agent  by  fine  and 
disqualification. 

The  petition  in  this  case  contained  the  usual  charges  of 
corrupt  practices. 

The  majority  for  the  respondent  at  the  election  was  11. 

It  appeared  from  the  evidence  of  one  John  M.  Campbell 
and  others,  that  a  number  of  voters  had  been  bribed  to 
vote  for  the  respondent. 

At  the  close  of  the  evidence,  and  after  the  argument  of 

Mr.  Bethune,  Q.C.,  and  Mr.  A.  F.  Mclntyre,  for  petitioner, 
Mr.  Hector  Cameron,  Q.C.,  Mr.  Bergin  and  Mr.  Whitney^ 
for  respondent, 

The  Court  held  that  corrupt  practices  had  not  been 
established  against  the  respondent  personally  ;  that  the 
agency  of  Campbell  had  been  established  ;  that  he  (Camp- 
bell) had  been  guilty  of  corrupt  practices,  and  that  the 
result  of  the  election  had  been  affected  thereby.  The 
election  was  thereupon  declared  void. 

Mr.  Bethune  then  moved  for  a  summons,  under  K.S.O., 
c.  10,  ss.  174,  175,  calling  upon  John  M.  Campbell  to  show 
cause  why  he  should  not  be  punished  pursuant  to  s.  164, 
by  fine  and  disqualification. 
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Mr.  Cameron  thereupon  appeared  for  Campbell,  and 
admitted  that  he  could  not  deny  that  he  had  been  guilty 
of  wilful  and  corrupt  bribery  and  corrupt  practices,  and 
that  he  must  therefore  be  disqualified. 

The  Court  thereupon  granted  the  order.* 


*  The  form  of  conviction  settled  by  the  Judges  in  the  Lincoln  case  {ante 
p.  480)  is  as  follows  : 

Be  it  remembered,  that  from  evidence  given  before  us,  the  Honorable 
Christopher  Salmon  Patterson,  and  the  Honorable  Samuel  Hume  Blake, 
two  of  the  Judges  appointed  for  the  trial  of  election  petitions  at  the  city 
of  St.  Catharines,  in  the  county  of  Lincoln,  on  the  twelfth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
six,  at  the  trial  of  an  election  petition,  wherein  Alexander  Hutchinson 
and  Nathan  Henry  Pawling  were  petitioners,  and  John  ('harles  Rykert 
was  respondent,  and  whereby  the  said  petitioners  alleged  that  the  said 
respondent  was  not  duly  elected  as  a  member  of  the  Legislative  Assembly 
of  the  Province  of  Ontario  at  the  election  for  the  electoral  division  of  the 
county  of  Lincoln,  holden  on  the  eighteenth  and  twenty-tifth  days  of 
February,  in  the  said  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-six,  John  Junkin,  a  person  not  a  party  to  the  said  petition, 
appeared  to  have  committed  a  corrupt  practice  against  the  form  of  the 
statutes  in  such  case  made  and  provided,  by  giving  or  agreeing  to  give, 
and  offering  or  promising,  a  sum  or  sums  of  money  or  other  valuable  con- 
sideration, and  promising  or  endeavoring  to  procure  money  or  other  valu- 
able consideration,  or  discharge  or  release  of  rent  then  due  by  one  Arthur 
Belcher  or  one  Anne  Belcher,  to  the  said  Anne  Belcher  (wife  of  the  said 
Arthur  Belcher),  or  on  behalf  of  the  said  Arthur  Belcher,  in  order  to 
induce  the  said  Anne  Belcher  to  procure  the  vote  of  the  said  Arthur 
Belcher  at  the  said  election,  or  to  procure  or  induce  the  said  Arthur 
Belcher  to  vote  for  the  said  respondent  at  the  said  election,  or  to  refrain 
from  voting. 

And  the  said  John  Junkin  was  charged  with  the  said  corrupt  practice 
upon  the  said  evidence  before  us  the  said  Judges,  whereupon  we  ordered 
the  said  John  Junkin  to  be  summoned  to  appear  at  Osgoode  Hall  in  the 
city  of  Toronto,  on  Thursday  the  fourteenth  day  of  December  in  the  said 
year  one  thousand  eight  hundred  and  seventy-six,  at  noon,  before  the 
Court  for  the  trial  of  all  illegal  acts  committed  during  the  said  election, 
to  show  cause  why  he  should  not  be  adjudged  guilty  of  bribery  pursuant 
to  the  statutes  in  that  behalf,  in  that  he  the  said  John  Junkin  had  com- 
mitted the  said  corrupt  practices  ;  and  the  said  John  Junkin  was  duly 
summoned  so  to  appear  and  to  show  cause,  as  has  been  made  to  appear  to 
us  now  sitting  as  such  last  mentioned  Court  in  pursuance  of  the  Election 
Act  of  1876,  at  the  time  and  place  aforesaid,  by  the  affidavit  in  writing  of 
William  Davis  Swayze,  and  has  neglected  or  refused  to  attend  in  pursu- 
ance of  such  summons ;  and  thereupon  proof  having  been  duly  made  before 
us  by  the  said  affidavit,  that  the  said  John  Junkin  was  duly  summoned 
by  the  personal  service  upon  him  by  the  said  Swayze  of  the  summons 
issued  by  us  in  that  behalf,  we  pronounce  judgment  in  the  absence  of  the 
said  John  Junkin.  And  it  appearing  to  us,  the  said  Judges  sitting  as  such 
last  mentioned  Court,  from  the  said  evidence,  that  the  said  John  Junkin 
is  guilty  of  a  corrupt  practice,  namely,  bribery  by  ofifering  and  promising 
to  procure  valuable  consideration  to  or  for  the  said  Anne  Belcher,  that  is 
to  say,  the  discharge  or  release  of  rent  due  by  her  husband  the  said  Arthur 
Belcher,  who  was  a  voter  at  the  said  election,  in  order  to  induce  the  said 
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Before  Chief  Justice  Moss  and  Mr.  Justice  Galt. 

Belleville,  4th  and  6th  November;  16th  and  18th  December,  1879. 
Toronto,  29th  December,  1879. 

Thomas  Holden,  Petitioner,  v.  Alexander  Robertson, 

Respondent 

Corrupt  acts  affecting  the  result  of  the  election — R.  8.  0.,  c.  10,  s.  159 — 
Onus  of  proof. 

The  majority  of  the  respondent  was  337  ;  but  it  appeared  in  evidence  that 
two  agents  of  the  respondent  had  bribed  between  forty  and  fifty  voters  ; 
that  in  close  proximity  to  the  polls  spirituous  liquor  was  sold  and  given 
at  two  taverns  during  polling  hours,  and  that  one  of  such  agents  took 
part  in  furnishing  such  liquor ;  and  that  such  agent  had  previous  to  the 
election  furnished  drink  or  other  entertainment  to  a  meeting  of  electors 
held  for  the  purpose  of  promoting  the  election. 

Held,  that  the  result  of  the  election  had  been  affected  thereby,  and  that 
the  election  was  void. 

Per  Moss,  C.  J. — Prima  facie  corrupt  practices  avoid  an  election  ;  and 
the  onus  of  proof  that  they  are  not  sufficient  to  affect  the  majority  of 
Azotes  rests  upon  the  respondent. 


Anne  Belcher  to  procure  the  vote  of  the  said  Arthur  Belcher  at  the  said 
election. 

Therefore,  it  is  adjudged  by  us  that  the  said  John  Junkinbe  convicted, 
and  he  is  hereby  accordingly  convicted  by  us  of  the  said  last  mentioned 
corrupt  practice. 

And  we  do  further  adjudge  that,  under  and  by  virtue  of  the  statutes  m 
that  case  made  and  provided,  the  said  John  Junkin  hath  for  his  said 
offence  incurred  the  penalty  of  two  hundred  dollars,  and  that  during;  the 
eight  years  next  after  the  date  hereof  he  shall  be  incapable  of  being 
elected  to  and  of  sitting  in  the  Legislative  Assembly  of  the  Province  of 
Ontario,  and  of  being  registered  as  a  voter  and  of  voting  at  any  election, 
and  of  holding  any  office  at  the  nomination  of  the  Crown  or  of  the 
Lieutenant-Governor  in  Ontario,  or  any  municipal  ofiice. 

And  we  do  further  adjudge  that  the  said  John  Junkin  do  pay  the  said 
penalty  of  two  hundred  dollars  to  the  Sheriff  of  the  county  of  Lincoln, 
on  or  before  the  fifteenth  day  of  January  next,  to  be  by  the  said  Sheriff 
paid  and  applied  according  to  law.  And  if  the  said  sum  be  not  paid  to 
the  said  Sheriff  on  or  before  the  said  fifteenth  day  of  January  next,  we 
adjudge  the  said  John  Junkin  to  be  imprisoned  in  the  common  gaol  of  the 
county  of  Lincoln  until  he  shall  have  paid  the  same. 

Dated  at  Toronto,  this  fourteenth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-six. 


(Signed),       C.  S.  PATTERSON,  /.  A. 
S.  H.  BLAKE,  V.  C. 
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The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  that  the  election  was  void  on  the 
ground  that  the  corrupt  acts  and  other  illegal  practices 
had  affected  the  result  of  the  election.  The  candidates  at 
the  election  were  the  petitioner  and  respondent ;  and  the 
majority  for  the  respondent  was  337. 

Mr.  J.  K.  Kerr,  Q.C.,  and  the  Petitioner  in  person,  for 
petitioner. 

Mr.  Hector  Cameron,  Q.C.^  for  respondent. 
During  the  argument, 

The  Chief  J ustice  remarked,  that  his  reading  of  tlie 

(statute  was  that,  prima  facie,  corrupt  practices  avoided  the 
election  ;  and  the  onus  of  proof  that  they  were  not  suffi- 
cient to  affect  the  majority  rested  upon  the  respondent. 

The  Judge's  notes  of  the  evidence  of  the  principal 
agents  of  the  respondent,  whose  acts  were  held  to  affect 
the  result  of  the  election,  are  as  follows  : 

William  Sarsfield  :  I  worked  for  Robertson  on  the  day 
of  the  election.  Was  outside  man  at  the  Coleman  ward 
poll.  I  told  Robertson  that  I  must  get  so  and  so,  and  I 
suppose  he  understood  I  was  working  for  him.  I  was  at 
the  poll  until  the  close.  I  went  and  got  voters,  and  also 
took  them  as  they  came.  I  used  all  my  influence  for 
Robertson.  I  tried  to  get  a  man  named  Maloney  to  vote. 
I  used  every  inducement  to  get  him  to  vote.  I  gave  him 
$1  and  got  it  back.  I  suppose  it  was  not  enough  money 
for  his  vote  ;  he  said  nothing  about  a  .$4  or  $o  bill.  I  told 
him  it  was  a  So  bill ;  I  showed  him  a  $5,  and  I  then  put  a 
$1  into  his  pocket ;  he  went  as  far  as  the  door,  and  having 
examined  the  bill,  handed  it  back.  I  was  three  or  four 
times  in  Walsh's  and  McNulty's ;  people  were  in  with  me 
each  time.  We  went  in  to  get  something  to  drink.  There 
was  drinking  there  all  day  back  and  forwards.  I  under- 
stood it  was  Mr.  Holden's  whiskey  at  Walsh's.  Menzies 
was  a  supporter  of  Robertson.    I  don't  know  that  I  saw 
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any  whiskey  at  McNulty's  except  Mulhern's  flask.  I  gave 
T.  Harris  50c.  to  try  to  get  him  to  vote  for  Robertson ; 
I  promised  him  $2  more.  He  got  $1.85  and  three  drinks. 
I  had  $40  or  $45  in  my  pocket  that  morning.  I  received 
$3  from  one  party  that  day.  I  spent  part  of  the  money 
that  day  ;  I  can't  say  how  much.  I  paid  people  money  to 
go  and  vote  for  Robertson.  I  may  have  bought  five  votes 
more ;  I  will  swear  I  did  not  buy  ten  more.  .  I  can't  say 
how  many  I  paid  after  the  election  ;  I  paid  Michael  Cahill 
$2  ;  I  don't  remember  the  name  of  any  other  person  I 
paid  that  day.  Burke  handed  me  $3  on  election  day ;  he 
didn't  say  what  for ;  I  had  a  small  bar  account  against 
him.  He  said  nothing  as  to  how  the  money  was  to  be 
applied.   I  drove  Robertson's  conveyance  that  afternoon. 

Owing  to  the  non-attendance  of  one  of  the  agents  of 
the  respondent  when  called  on  his  subpoena,  the  Court 
adjourned  to  the  16th  December,  1879,  when  the  following 
additional  evidence  was  given  : 

John  Johnson :  I  canvassed  for  Mr.  Robertson  on  the 
day  of  the  election.  I  was  most  of  the  time  in  the  Murray 
ward,  where  there  are  two  or  three  divisions.  I  went 
with  some  voters  I  had  solicited ;  Peter  Morgan  and  John 
Daly.  I  drove  Morgan  to  the  poll  in  Ontario  Street.  I 
spent  some  money  that  day — about  $200  ;  I  can't  say  how 
much  on  the  election.  More  than  $100 ;  I  couldn't  say 
more  than  $150  ;  I  can't  say  how  much.  I  also  treated. 
I  couldn't  say  whether  there  were  fifty  ;  I  suppose  there 
would  be  pretty  near  fifty.  I  only  treated  one  man  whom 
I  knew  to  be  a  voter — R  McNulty ;  the  others  were  young 
men  whom  I  met  on  the  street.  I  didn't  give  more  than 
$7  to  any  one  voter.  I  gave  from  that  down  to  $1  ;  $6^ 
$5,  $4,  $3,  $2,  $1.50.  I  think  they  would  average  about 
$2.50.  I  kept  no  track.  I  can't  say  to  how  many  they 
were  to  give  $1.  It  was  my  own  money.  I  had  received 
money  from  Mr.  Ashley  and  Mr.  Robertson.  I  got  $50' 
from  Robertson  on  the  morning  of  the  election  ;  I  sent  my 
brother  for  it  to  Robertson.   I  got  a  cheque  the  Saturday 
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before  for  $350.  The  election  was  on  Thursday.  I  got 
another  $50,  I  think,  on  the  Monday  before,  but  I  am  not 
sure.  I  was  putting  up  a  building  for  Mr.  Ashley.  There 
was  only  one  of  my  workmen  named  McHugh  who  was 
paid  for  his  day.  He  said  he  would  otherwise  have  gone 
off  to  another  job.  The  night  before  the  election  I  gave 
some  money  to  electors — two  or  three ;  I  can't  say  how 
many.  They  gave  me  to  understand  that  they  wanted  to 
spend  some  money  the  next  day  one  way  or  the  other.  I 
lent  Dick  Burke  $7  ;  I  let  Jemmy  Hughes  have  $1 ;  I 
gave  James  Sheelin  $7. 

Cross-examined :  I  had  no  conversation  with  Robertson 
about  the  election  at  any  time.  I  didn't  talk  with  Robert- 
son about  any  votes,  or  how  they  were  to  be  canvassed. 
The  moneys  I  received  were  on  the  building  contract.  We 
had  no  talk  that  any  of  this  should  be  spent  on  the  elec- 
tion. I  can't  tell  to  how  many  persons  I  gave  money  for 
the  purpose  of  influencing  their  votes  ;  I  can  give  no  idea. 
I  gave  money  to  twenty,  twenty-five  or  thirty  persons.  I 
was  present  at  only  one  committee  meeting ;  I  think 
Robertson  was  there.   I  took  no  part  at  tliat  meeting. 

Moss,  C.  J.  0. — The  petition  in  this  case  contains  the 
usual  charges  of  corrupt  practices  by  the  respondent  him- 
self and  by  his  agents.  The  majority  was  337.  There 
was  no  proof  of  corrupt  acts  on  the  part  of  respondent 
himself,  but  there  was  convincing  and  admitted  proof  of 
bribery  by  at  least  two  persons,  namely,  Sarsfield  and 
Johnson,  who  were  his  agents.  Mr.  Cameron,  counsel  for 
respondent,  candidly  admitted  he  could  not  deny  the 
agency  of  the  former,  and  the  respondent  in  his  evidence 
stated,  "I  asked  Mr.  Johnson  to  do  what  he  could  for  me." 

I  shall  have  occasion  to  refer  more  at  length  to  the  evi- 
dence hereafter,  but  for  the  present  it  is  sufficient  to  say 
the  result  of  this  petition  depends  upon  the  construction 
to  be  placed  upon  the  159th  sec.  of  chap.  10,  R.  S.  0.  That 
section  is  :  "  To  prevent  the  expense  and  trouble  of  new 
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elections  when  unnecessary  and  useless,  in  case  of  a 
corrupt  act  or  acts  being  committed  by  an  agent,  without 
the  knowledge  and  consent  of  the  candidate,  if  the  corrupt 
act  or  acts  was  or  were  of  such  trifling  nature,  or  was  or 
were  of  such  trifling  extent,  that  the  result  cannot  have 
been  affected,  or  be  reasonably  supposed  to  have  been 
affected,  by  such  act  or  acts,'  either  alone  or  in  connection 
with  other  illegal  practices  at  the  election,  such  corrupt 
act  or  acts  shall  not  avoid  the  election." 

By  Sarsfield's  own  admission  he  bribed  at  least  seven 
voters;  he  mentioned  two,  and  stated  he  might  have  bought 
five  more.  Johnson  admitted  he  had  spent  $150  in  the 
purchase  of  votes — for  some  he  paid  $7  and  for  others 
$1,  but  he  thought  the  average  was  $2.50.  This  would 
represent  sixty  votes  ;  but  I  gather  from  his  evidence  the 
number  was  not  so  large,  but  would  extend  to  between 
thirty  and  forty,  so  that  we  have  direct  proof  that  at  least 
between  forty  and  fifty  voters  were  bribed  by  these  two 
agents  alone. 

It  appeared  also  from  the  evidence,  that  in  close  prox- 
imity to  one  of  the  polls  situate  in  Coleman  Ward,  there 
were  two  places  at  which  spirituous  liquor  was  given  to 
voters  ;  one  of  these  was  kept  by  a  man  named  Walsh, 
and  the  other  by  a  woman  named  McNulty.  It  was  not 
satisfactorily  shown  that  the  respondent  was  aware  that 
this  was  being  carried  on  during  polling  hours,  although 
shortly  after  the  poll  closed  he  visited  McNulty 's  in  com- 
pany with  a  person  named  Mulhearn,  who  gave  him 
some  whiskey  out  of  a  flask  he  had  in  his  pocket.  The 
evidence  was  not  clear  that  Mulhearn  was  an  agent  of  re- 
spondent's, but  it  was  proved  that  Sarsfield,  an  admitted 
agent,  was  in  both  these  places.  He  says  himself,  "  Was 
in  both  McNulty 's  and  Walsh's  on  the  day  of  election 
perhaps  three  or  four  times  ;  parties  went  in  with  me 
each  time."  Morton,  another  active  supporter  of  respond- 
ent, although  not  an  agent,  said,  "  Was  at  the  poll  in 
Coleman  Ward  during  the  day  ;  Mr.  Robertson  was  there 
and  spoke  to  many  people  ;  did  not  hear  him  solicit  any 
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person's  vote ;  Sarsfield,  Mulhearn,  and  Morris  worked 
actively  for  Mr.  Robertson  ;  saw  people  going  into  and 
out  of  Walsh's  and  McNulty's ;  was  once  at  McNulty's 
with  Sarsfield ;  saw  probably  twenty  or  thirty  people  go 
'  to  the  houses  ;  do  not  know  whether  Mr.  Robertson  knew 
there  was  drinking  going  on ;  should  think  that  anyone 
there  could  see  that  drinking  was  going  on."  There  were 
several  other  witnesses  who  admitted  being  in  those  two 
places  during  polling  hours,  and  while  the  poll  was  open 
in  their  close  proximity. 

By  the  151st  section,  "No  candidate  for  the  represen- 
tation of  any  electoral  district  shall,  nor  shall  any  other 
person,  either  provide  or  furnish  drink  or  other  entertain- 
ment at  the  expense  of  such  candidate  or  other  person  to 
any  meeting  of  electors,  aforesaid,  for  the  purpose  of  pro- 
moting such  election,  previous  to  or  during  such  election, 
or  pay,  or  promise  or  engage  to  pay,  for  any  such  drink 
or  other  entertainment,  except  only  that  nothing  herein 
contained  shall  extend  to  any  entertainment  furnished  to 
any  such  meeting  of  electors  by  or  at  the  expense  of  any 
person  or  persons  at  his,  her  or  their  usual  place  of  resi- 
dence." By  the  11th  sub-sec.  of  sec.  2  of  the  Election,  Act 
of  Ontario,  any  violation  of  this  151st  sec.  is  declared  to 
be  a  corrupt  practice. 

It  is  plain  from  the  evidence  that  the  liquor  dispensed 
at  these  two  places  was  not  provided  at  the  expense  of 
either  Walsh  or  McNulty,  but  by  some  other  persons, 
consequently  was  a  corrupt  practice  under  the  11th  sub- 

Ii  sec.  of  sec.  2,  above  referred  to ;  and  as  it  has  been  shown 
'  that  Sarsheld  took  part  in  furnishing  this  liquor  to  voters, 
the  respondent  must  be  held  responsible,  so  far  as  the  re- 
sult of  this  petition  is  concerned,  for  such  acts  of  his  agent. 

It  was  also  strongly  urged  by  Mr.  Kerr  that  there  was  a 
contravention  of  this  provision  on  two  other  occasions,  or 
perhaps  three,  namely :  one,  or  perhaps  two,  at  the  hotel 
kept  by  Sarsfield,  and  another  at  the  residence  of  Mr.  R.  S. 
Young.  I  think,  as  respects  the  meeting  at  Mr.  Young's, 
there  was  nothing  objectionable ;  it  was  clearly  within  the 


1879.] 


WEST  HASTINGS  (2). 


545 


exception,  being  furnished  at  his  own  expense  and  at  his 
usual  place  of  residence.    I  confess  I  did  not  attiach  much 
importance  during  the  trial  to  the  meeting  or  meetings  held 
at  Sarsfield's,  for  the  reason  that,  until  Mr.  Kerr  referred  to 
the  interpretation  clause,  I  considered  a  contravention  of 
the  151st  section  in  the  light  rather  of  a  forbidden  than  a 
corrupt  practice,  but  a  consideration  of  his  argument  has 
satisfied  me  I  was  mistaken.    Moreover,  I  looked  upon 
what  took  place  on  those  occasions  as  of  such  a  trifling 
nature  as  not  to  have  affected  the  result  of  the  election ; 
but  I  was  much  impressed  with  his  contention  that  when 
we  are  called  upon  to  decide  on  the  effect  which  a  number  1 
of  illegal  acts  may  have  had  on  that  result,  we  can  ex-  \ 
elude  none  from  our  consideration.    It  is  plain  the  meet- 
ing in  question  was  held  "  for  the  purpose  of  promoting  ^ 
the  election  previous  to  such  election,"  and  also  that  per-  j 
sons  who  were  agents  of  the  respondent  were  present  and! 
furnished  drink  and  entertainment  to  the  persons  then^ 
taking  part  in  the  proceedings  ;  it  is  therefore  clear  there 
was  an  infringement  of  the  law.    There  were  also  two 
cases  of  personation  proved,  but  it  was  not  shown  that  ; 
this  violation  of  the  law  was  done  by  persons  for  whose  , 
actions  the  respondent  is  responsible  ;  still  they  cannot 
be  overlooked  when  we  are  called  upon  to  decide  whether 
"  the  corrupt  act  or  acts  was  or  were  of  such  trifling 
nature,  or  of  such  trifling  extent,  that  the  result  cannot 
have  been  affected,  or  be  reasonably  supposed  to  have 
been  affected,  by  such  act  or  acts,  either  alone  or  in  con- 
nection with  other  illegal  practices  at  the  election." 

We  find,  then,  that  there  were  between  forty  and  fifty 
cases  of  bribery,  a  large  amount  of  indiscriminate  treating 
close  to  one  of  the  polling  places — one  at  a  large  meeting 
the  evening  before  the  polling  day — which  treating  was  a 
corrupt  practice  under  the  11th  sub-section  of  section  2  of 
the  Election  Act,  and  two  cases  of  personation. 

Thus  there  are  instances  of  almost  every  corrupt  practice 
forbidden  by  the  Election  Law. 

We  feel  it  impossible  to  say  that  such  numerous  illegal 
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practices  cannot  be  said  not  to  have  affected  the  result  of 
the  election,  nor  be  reasonably  supposed  not  to  have  done 
so.  If  the  present  return  can  be  supported,  owing  to  the 
large  majority  oi  337,  that  would  be  to  determine  that  in 
any  case  in  which  the  successful  candidate  has  a  large 
majority  it  is  useless  to  complain  of  any  infringement  of 
the  law  unless  corrupt  practices  can  be  brought  home  to 
the  candidate  personally. 

We  find  that  the  election  of  Alexander  Robertson  was 
void  for  corrupt  practices  by  his  agents  ;  and  we  declare 
the  election  void,  and  order  the  costs  of  this  petition  to 
be  paid  by  him. 

(13  Journal  Legis.  Asseon.,  1880,  p.  7.) 
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Before  Chancellor  Spragge. 

Cornwall,  3rd  to  7th  September,  1874. 

Darby  Bergin,  Petitioner,  v.  Alexander  F.  Macdonald, 
Respondent. 

Common  Law  of  Parliament — Corrupt  pracMces — Acts  of  agency — Agents 
— Sub -A  gents — Costs. 

The  common  law  of  England  relating  to  Parliamentary  elections  is  in 
force  in  Ontario,  and  applies  to  elections  for  the  House  of  Commons. 

The  Parliamentary  law  of  agency  is  a  special  law,  and  is  different  from 
the  ordinary  law  of  agency.  In  Parliamentary  elections  the  principal 
is  liable  for  all  acts  of  his  agent,  even  where  such  acts  are  done  con- 
trary to  the  express  instructions  of  such  principal. 

Mere  canvassing  of  itself  does  not  prove  agency,  but  it  tends  to  prove  it. 
A  number  of  acts,  no  one  of  which  might  in  itself  be  conclusive  proof 
of  agency,  may,  when  taken  together,  amount  to  proof  of  such  agency. 

Persons  who  canvassed  and  went  to  meetings  with  the  respondent,  and 
attended  meetings  to  promote  the  election,  at  which  meetings  the  re- 
spondent attended  ;  and  persons  who  canvassed  with  and  introduced 
voters  to  the  respondent,  called  meetings  and  appointed  canvassers,  and 
did  other  acts  to  further  the  election,  and  examined  the  results  of  the 
canvass,  were  held  to  be  agents  of  the  respondent ;  and  corrupt  prac- 
tices committed  by  them,  and  by  sub-agents  appointed  by  them,  avoided 
the  election. 

If  a  meeting  of  electors  assembles  and  has  the  sanction  of  the  candidate, 
such  candidate  is  responsible  tor  its  acts  and  the  acts  of  the  agents 
appointed  by  it. 

But  where  the  meeting  is  large,  then  all  present  cannot  be  considered  as 

agents  ;  only  those  to  whom  certain  duties,  either  as  a  committee  or 

as  individual  canvassers,  are  assigned. 
Bribery  is  not  confined  to  the  actual  giving  of  money.    Where  a  grossly 

inadequate  price  has  been  paid  for  work  or  for  an  article,  it  is  clearly 

bribery. 

A  large  sum  of  money,  averaging  $3  per  head,  had  been  spent  by  two  of 
the  agents  of  the  respondent,  and  money  had  been  given  by  them  to 
parties  without  any  instructions  : 

Held,  that  where  such  money  had  been  applied  improperly,  it  must  be 
considered  that  it  was  intended  to  be  so  applied. 

Various  acts  of  bribery  and  of  colorable  charity  having  been  proved 
against  the  agents  and  sub-agents  of  the  respondent,  the  election  was 
set  aside,  with  costs,  including  the  costs  of  the  evidence  on  the  per- 
sonal charges  against  the  respondent. 

The  petition  contained  the  usual  charges  of  corrupt 

practices,  but  the  seat  was  not  claimed  by  the  petitioner, 
36 


548 


DOMINION  ELECTIONS. 


[a.d. 


who  was  the  unsuccessful  candidate.  The  evidence  affect- 
ing the  election  is  referred  to  in  the  judgment. 

The  election  took  place  on  the  22nd  and  29th  January, 
1874. 

Mr.  BetJmne  and  Mr.  A.  F.  Mclntyre  for  petitioner. 
Mr.  R.  A.  Harrison,  Q.  C,  Mr.  D.  B.  Maclennan  and 
Mr.  H.  S.  Macdonald,  for  respondent. 

Spragge,  C. — The  inquiry  divided  itself  into  two 
branches.  1st.  That  relating  to  the  question  of  agency. 
2nd.  That  relating  to  the  commission  of  corrupt  practices. 

With  reference  to  the  question  of  agency,  the  conten- 
tion of  the  counsel  for  the  respondent,  that  what  is 
known  as  the  common  law  of  Parliament  does  not  apply 
to  elections  to  the  House  of  Commons,  cannot,  in  my 
opinion,  be  supported.  It  would  be  more  accurate  to 
refer  to  this  law  as  the  common  law  of  England  relating 
to  Parliamentary  elections  ;  and  in  the  absence  of  any 
expressed  intention  to  the  contrary,  it  must  be  held  to 
come  within  the  provincial  enactments  introducing  gener- 
ally the  common  law  of  England.  Reg.  v.  Gamble  & 
Boidton  (9  U.  C.  Q.  B.  546)  is  an  authority  in  support  of 
this  view. 

The  law  of  agency  as  regards  Parliamentary  elections 
is  not  the  ordinary  law  of  agency,  but  a  special  law.  The 
usual  rule  is,  that  where  an  agent  acts  contrary  to  his 
instructions,  the  principal  is  not  bound  ;  but  in  parlia- 
mentary agency  it  is  different,  for  there  the  principal  is 
liable  for  all  acts  of  the  agent  whatsoever,  even  though 
they  be  done  contrary  to  his  express  instructions.  Bewd- 
ley  case  (1  O'M.  &  H.  16). 

As  to  the  evidence  of  agency,  mere  canvassing  of  itself 
does  not  prove  agency,  but  it  tends  to  prove  it.  An  act^ 
however  trifling  in  itself,  may  be  evidence  of  agency; 
and  a  number  of  acts,  no  one  of  which  might  in  itself  be 
conclusive  evidence,  may  together  amount  to  proof.  It 
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is  hardly  necessary  to  observe  that  an  agent  need  not  be 
a  paid  agent. 

In  this  case  Mr.  D.  B.  Maclennan  was  an  agent  for 
whose  acts  the  respondent  was  responsible.  Mr.  Mac- 
lennan was  instrumental  in  overcoming  the  reluctance  of 
the  respondent  to  become  a  candidate.  He  acted  with 
the  respondent  in  various  matters  connected  with  the 
election ;  went  to  the  factories  at  Cornwall  with  him ; 
canvassed  part  of  the  town ;  went  to  the  meetings  at  St. 
Andrews  with  the  respondent ;  held  meetings  for  the 
promotion  of  the  election  at  his  office,  at  which  the 
respondent  personally  attended.  It  was  a  clear  case  ol" 
agency.  Even  two  or  three  of  these  circumstances  alone, 
perhaps  even  one,  without  the  others,  would  establish 
agency  clearly.  There  was  no  authority  from  the  respond- 
ent to  Maclennan  to  corrupt  the  constituency,  but  there 
was  no  necessity  for  this  authority  in  order  to  render  the 
respondent  liable  for  corrupt  acts  done  by  Maclennan. 

The  entrusting  of  large  sums  of  money,  as  has  been 
done  in  some  cases  in  England,  is  only  one  of  the  modes 
of  appointing  a  chief  agent,  and  is  not  essential  to  such 
appointment. 

Henry  Sandlield  Macdonald  must  also  be  considered  as 
an  agent  of  the  respondent.  He  canvassed  the  township 
with  the  approbation  of  the  respondent.  He  drove  the 
respondent  through  the  township  and  introduced  him  to 
voters,  and  he  did  not  on  these  occasions  accompany  the 
respondent  as  a  mere  driver,  for  the  respondent  on  two 
or  three  occasions  waited  for  his  convenience,  showing 
that  his  personal  attendance  was  considered  desirable. 
He  took  so  active  a  part  in  the  election  that  he  considered 
himself  justified  in  calling  the  meetings  at  St.  Andrews. 
At  the  first  meeting  he  suggested  to  those  present  what 
should  be  done  to  further  the  election ;  at  the  second  he 
examined  the  results  of  the  canvass.  The  evidence  of 
agency  was  very  cogent. 

I  think  the  general  authority  given  to  D.  B.  Maclennan 
and  H.  Sandfield  Macdonald  empowered  them  to  employ 
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sub-agents,  for  whose  acts  the  respondent  would  be  liable 
in  like  manner  as  for  their  own  acts. 

Besides  Mr.  D.  B.  Maclennan  and  Mr.  Henry  Sandfield 
Macdonald,  the  sub-agents  appointed  by  them,  and  those 
who  were  appointed  canvassers  at  the  meetings  in  St. 
Andrews  and  in  town,  must  also  be  considered  agents  for 
whom  -the  respondent  is  answerable. 

With  reference  to  the  first  meeting  at  St.  Andrews,  it 
has  been  said  that  it  was  not  regularly  convened.  Cer- 
tainly there  was  less  regularity  and  formality  about  its 
calling  than  is  usual  in  such  cases.  But  this  regularity 
or  formality  is  by  no  means  necessary.  If  the  meeting 
assembles,  and  has  the  sanction  of  the  candidate,  this  is 
sufficient  to  render  the  candidate  liable  for  its  acts,  and 
those  of  agents  appointed  by  it.'  The  object  of  the  meet-, 
ings  at  St.  Andrews  was  to  secure  a  canvass  of  the  town- 
ship, not  merely  to  discuss  election  matters. 

Where  the  number  of  those  present  at  a  meeting  is 
very  large,  that  is  a  reason  why  all  present  should  not  be 
considered  as  being  appointed  agents.  It  is  clear  in  this 
case  that  the  whole  150  or  200  present  at  the  meeting 
were  not  appointed  agents ;  certain  of  them  only  were 
requested  to  canvass  their  neighborhoods,  and,  to  use  the 
words  of  a  witness,  "  to  interest  themselves  in  the  elec- 
tion." It  is  these  persons  alone  who  can  be  considered  as 
agents.  It  is  immaterial  whether  a  committee  be  formally 
or  informally  appointed.  It  is  sufficient  if  certain  duties 
be  assio^ned  to  its  members  and  the  candidate  sanction 
this  assignment  of  duties.  Here  the  respondent  drove 
out  to  the  meetine^s  with  Mr.  D.  B.  Maclennan,  one  of  his 
chief  agents.  He  was  present  during  the  meetings,  and 
was  there  undoubtedly  to  further  his  own  election.  He 
cannot  be  considered  as  a  mere  spectator.  Being  present 
at  the  meetings,  he  must  be  presumed  to  have  been  cog- 
nizant of  all  that  was  done,  and  therefore  must  be  con- 
sidered as  having  acquiesced  in  all  that  was  done.  Even 
if  the  respondent  had  not  been  present  himself,  the 
presence  of  his  chief  agents,  Maclennan  and  Henry  Sand- 
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field  Macdonald,  would  have  rendered  him  liable  for  the 
action  of  the  meeting.  We  must  not  look  at  the  form 
but  at  the  substance  of  what  took  place.  And  I  think 
that  the  canvassers  appointed  at  the  St.  Andrews  meet- 
ings must  be  considered  as  agents  for  whom  the  respond- 
ent is  responsible.  The  Westminster  case  (1  O'M.  &  H.  89) 
and  the  Wigan  case  (ibid.  188)  do  not  apply.  In  those 
cases  the  associations  were  without  doubt  voluntary. 

As  to  the  meetings  at  Maclennan.&  Macdonald's  office 
in  Cornwall,  the  persons  who  attended  those  meetings 
must  be  deemed  agents  of  the  respondent.  These  persons 
examined  the  voters'  lists,  appointed  canvassers,  and 
received  reports  of  his  canvass.  The  usual  formalities, 
as  to  calling  together  the  meetings,  and  the  transaction 
of  business,  appear  to  have  been  observed,  but  this  was 
unnecessary.  The  respondent  acquiesced  in  the  acts  done. 
Taunton  case  (1  O'M.  &  H.  185-6);  Coventry  case  (ibid. 
107). 

As  to  the  second  branch  of  the  case,  namely,  that 
relating  to  the  commission  of  corrupt  practices,  these 
consist  principally  of  acts  of  bribery.  Bribery  is  not 
confined  to  the  actual  giving  of  money.  Being  an  un- 
lawful act,  it  is  to  be  expected  that  attempts  will  be 
made  to  conceal  it  from  the  light  of  day.  The  courts, 
therefore,  have  always  examined  the'  various  acts  con- 
nected with  the  transaction,  to  see  whether  there  is  a 
corrupt  motive.  Where  a  grossly  inadequate  price  has 
been  paid  for  work,  or  for  an  article,  it  is  clearly  bribery. 
And  in  the  present  case  several  instances  of  such  bribery 
occur.  In  considering  the  question  of  corrupt  practices  as 
afiecting  any  particular  election,  we  should  also  examine 
the  whole  evidence  carefully  to  ascertain  the  mode  and 
spirit  in  which  the  election  contest  has  been  carried  on ; 
whether  it  has  been  on  the  whole  pure  and  free  from 
corruption,  or  whether  there  has  been  a  general  laxity  of 
principle  and  evident  disregard  of  the  law.  When  the 
corrupt  acts  are  isolated  much  greater  strictness  of  proof 
will  be  required. 
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One  thing  that  strikes  me  in  this  case  is  the  large  sum 
expended  by  the  two  chief  agents  of  the  respondent,  a 
sum  averaging  about  S3  a  head  for  the  votes  polled  for 
the  respondent. 

Large  amounts  were  also  paid  without  any  express 
directions  as  to  their  application,  amounts  which  would 
not  be  required  for  any  legitimate  use.  In  the  case  of 
Donald  Miles  McMillan,  for  example,  the  words  used 
upon  the  money  being  handed  to  him  were,  "  Here,  you 
may  require  it."  If  this  money  were  applied  improperly, 
it  must  be  considered  that  it  was  intended  so  to  be  applied. 

Again,  when  H.  Sandfield  Macdonald,  having  "  heard 
that  the  north-west  corner  was  corrupt,"  gave  $140  or 
SI 50  to  George  McDonald,  of  Moulinette,  to  expend  there, 
without  any  directions  as  to  the  mode  of  expenditure,  the 
only  inference  must  be  that  it  was  to  be  expended  in 
order  to  corrupt.  This  inference  is  supported  by  the 
statement  of  Georije  McDonald,  who,  on  being  asked  whv 
he  accepted  the  money,  replied  that  he  was  apprehensive 
"  that  the  other  side  were  going  to  bribe,"  which  implies 
that  he  considered  his  side  should  do  so  as  well. 

There  were  many  similar  cases  in  w^hich  considerable 
sums  of  money  were  paid  without  directions  as  to  the 
application,  but  it  is  unnecessary  to  dwell  upon  these 
further  than  for  the  purpose  of  showing  the  general 
spirit  in  which  the  contest  was  carried  on  on  behalf  of 
the  respondent.  In  the  case  of  Gilbert  Runions,  bribery 
with  the  knowledge  and  consent  of  Henry  Sandfield 
Macdonald,  one  of  the  chief  agents  of  the  respondent,  is 
proved. 

Henry  Sandfield  Macdonald,  when  he  handed  the  money 
to  George  McDonald,  named  Runions  as  a  person  to 
whom  money  should  be  given ;  and  the  money  was  paid 
to  Runions  by  G.  McDonald,  as  Runions  admits.  This 
is  the  same  as  if  H.  S.  Macdonald  gave  it  himself. 

The  evidence  of  George  McDonald  and  that  of  Run- 
ions differs  as  to  the  amount  paid,  but  this  is  immaterial 
— money  was  paid. 
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In  other  cases  Henry  Sandfield  Macdonald  left  the 
giving  of*  the  money  to  George  McDonald  "  on  discretion." 
This  was  a  direct  appointment  of  George  McDonald  as 
agent.  And  in  exercise  of  this  discretion,  George  Mc- 
Donald bribed  Cannon  and  the  two  Worleys. 

The  payments  by  Donald  Miles  McMillan  to  the  Clines 
and  to  Murray  are  other  instances  of  bribery.  In  the 
case  of  the  Clines,  McMillan  paid  money  to  them,  or,  as 
he  afterwards  says,  to  one  of  them,  nominally  for  the 
purchase  of  oats,  but  at  the  time  of  the  alleged  purchase 
no  quantity  of  oats  was  named,  no  time  for  delivery  was 
specified,  no  receipt  for  the  money  was  taken,  and  no  oats 
have,  as  a  matter  of  fact,  been  delivered ;  the  alleged 
purchase  was  undoubtedly  a  mere  colorable  proceeding. 
The  fact  that  the  Clines  and  Murray  declared  their  in- 
tention to  vote  for  the  respondent  does  not  affect  the 
ease. 

Again,  the  payment  of  $10  to  Alguire  by  Henry  Sand- 
field  Macdonald  falls  within  the  rule  of  inordinate  and 
excessive  payment.  Where  $4  or  $5  would  have  been 
sufiftcient,  the  excess  must  be  considered  as  given  for  some 
other  purpose,  which  purpose  was  "corrupt." 

The  payment  of  $50  to  the  Rev.  Mr.  Smith,  I  think, 
falls  within  the  rule  as  to  "  colorable  charity,"  or  "  color- 
able liberality,"  referred  to  in  the  cases,  and  was  therefore 
given  with  a  corrupt  motive. 

With  reference  to  the  loans  of  small  sums  to  various 
persons,  we  must  of  course  take  into  consideration  that 
the  firm  of  Maclennan  &  Macdonald  was  in  the  habit  of 
lending  small  sums.  But  the  lending  of  various  sums, 
amounting  to  $210,  at  6  per  cent.,  is  certainly  suspicious, 
since  it  is  admitted  by  Mr.  Macdonald  that  the  current 
rate  was  8  per  cent.,  and  no  reason  is  given  why  6  per 
cent,  only  was  asked.  I  think  the  reasonable  inference 
must  be  that  the  loans  were  made  with  a  view  to  the 
election.  It  is  not  necessary,  however,  to  lay  much  stress 
upon  these  transactions. 
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The  loan  of  $150  to  Depuis  is  very  clearly  a  case  o£ 
bribery  by  Duncan  G.  McDonald,  a  sub-agent.  The  loan 
was  for  two  years,  without  interest,  a  note  being  given 
to  secure  repayment.  The  note  was  originally  drawn 
payable  with  interest,  but  this  was  changed.  Depuis  says 
in  his  evidence  that  McDonald  "  got  nothing  but  my  vote 
for  the  money."  Is  not  this  a  stipulation  that  Depuis 
should  have  the  loan  without  interest  if  he  would  vote  ? 
Was  it  not  a  present  of  the  two  years'  interest  ? 

Again,  Morrisette  was  an  active  agent.  He  attended 
the  meetings  at  Maclennan  &  Macdonald's  office  in  Corn- 
wall. He  examined  the  voters'  lists.  He  had  $140 
entrusted  to  him.  As  to  the  disposition  of  this  money 
he  gives  a  very  confused  account,  but  the  promise  of  $]  5 
to  Fitzpatrick's  daughter  was  clearly  an  offer  of  a  bribe. 
He  said  he  would  give  the  money  if  she  got  her  father 
to  vote,  and  the  offer  of  a  bribe  is  equivalent  to  a  bribe, 
although  it  requires  clearer  and  stronger  evidence  to  sup- 
port it. 

The  payment  of  money  by  Wood  to  Aaron  Walsh  was 
also  illegal.  Here  the  note  endorsed  by  Walsh  was  paid 
by  him  25  years  ago.  He  considered  the  payment  a  hard- 
ship, but  he  does  not  deny  his  liability.  The  fact  that  the 
money  paid  by  Wood  was  not  furnished  by  the  respondent 
or  either  of  his  chief  agents,  makes  no  diffi^rence.  The 
endeavor  by  Wood  to  restore  friendship  was  undoubtedly 
done  to  influence  the  vote. 

In  the  case  of  Alexander  McDonald,  the  exercise  of 
forbearance  in  pressing  the  judgment  in  the  hands  of 
Maclennan  &  Macdonald  was  evidently  with  the  view  of 
influencing  the  vote. 

These  cases  of  bribery  are  sufficient  to  render  the  elec- 
tion of  the  respondent  void,  and  I  shall  only  make  a  few 
remarks  on  the  other  circumstances  disclosed  in  evidence. 

The  case  of  Charles  Mullins  was  a  very  gross  case.  A 
stratagem  was  used  in  inducing  him  to  get  into  the  sleigh 
driven  by  Grant,  and  in  spite  of  his  remonstrances  he 
was  driven  into  the  country  and  thereby  prevented  from 
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voting.  I  consider  the  conduct  of  Donald  McMillan — 
justice  o£  the  peace,  who  was  present,  and  knew  that  an 
outrage  was  about  to  be  committed  and  yet  did  not  in- 
terfere— as  deserving  of  the  strongest  censure.  The  case 
is  as  gross  a  one  as  can  well  be  conceived. 

As  to  the  hiring  of  the  special  train,  I  think  there  was 
no  personal  impropriety  in  the  case.  A  mere  hiring  of  a 
conveyance  to  carry  voters  is  Dot  an  act  wrong  in  itself, 
and  would  not  be  so  at  all  but  for  the  express  provisions 
of  the  law.  And  I  am  inclined  to  think  that  the  hiring 
in  this  instance  does  not  fall  within  the  meaning  of  the 
law,  and  that  it  is  the  same  as  the  case  of  one  sending  his 
own  carriage. 

I  am  not  required  in  this  case  to  say  whether  the  cor- 
ruption was  so  general  as  that  the  election  should  on  that 
account  be  set  aside,  but  an  election  may  undoubtedly  be 
void  on  that  ground.    Bradford  case  (1  O'M.  &  H.  40). 

I  exonerate  the  respondent  personally  from  any  com- 
plicity in  the  corrupt  acts  committed ;  but  I  think  it  my 
duty  to  say  that  I  can  scarcely  conceive  that  Mr.  D.  B. 
Maclennan  and  Mr.  H.  S,  Macdonald  would  have  acted 
in  the  manner  in  which  they  appear  to  have  acted  at  this 
election  if  they  had  appreciated  the  gravity  of  the  acts 
committed  by  them. 

My  judgment,  therefore,  is  that  the  election  is  void. 
Costs  to  be  paid  by  the  respondent. 

I  do  not  think  that  the  fact  that  the  personal  charges 
against  the  respondent  have  failed  should  alter  the  usual 
rule  that  costs  follow  the  event.  The  expense  of  the 
trial  has  not  been  increased  by  these  personal  charges, 
and  they  have  not  been  put  in  wantonly,  in  order  to 
wound  the  feelings  of  the  respondent ;  if  they  had  been, 
that  might  have  altered  the  case.  These  charges  also  are 
usual,  and  are  excusable  on  the  ground  that  the  opposite 
party  is  generally  ignorant  of  what  is  done  by  the  respond- 
ent ;  and  in  order  that  evidence  affecting  the  candidate 
personally  may  be  given,  these  charges  must  be  made  in 
the  petition. 

(8  Commons  Journal,  1875,  p.  3). 
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SOUTH  RENFREW. 


Befoke  Chancellor  Spkagge. 

Renfrew,  9th  September,  1874- 

William  Bannerman,  Petitioner,  v.  John  Lorn 
McDouGALL,  Respondent. 

Costs — Preliminary  inquiry — Excessive  expenditure. 

The  respondent  sought  to  establish,  on  an  inquiry  under  a  preliminary 
objection,  that  the  petitioner  (the  opposing  candidate)  had  been  guilty 
of  bribery,  and  was  therefore  disquahfied  as  such.  The  inquiry  was 
not  concluded,  as  during  its  pendency  the  English  Election  Courts 
held  that  bribery  would  not  disqualify  a  petitioner  ;  but  so  far  as  the 
evidence  went,  while  it  disclosed  such  a  large  expenditure  of  money  by 
the  petitioner  and  his  agents  as  to  lead  to  the  suspicion  it  was  not  all 
expended  for  the  legitimate  purposes  of  the  election,  it  did  not  show 
bribery  by  the  petitioner.  The  respondent  then  consented  to  his  elec- 
tion being  avoided  on  the  ground  of  bribery  by  one  of  his  agents  with- 
out his  knowledge  or  consent  : 

Held,  that  the  general  rule  as  to  costs  should  prevail,  and  that  the 
respondent  should  pay  the  costs  of  the  inquiry  as  well  as  the  general 
costs  of  the  cause. 

Semhle,  if  evidence  showed  that  corrupt  practices  had  been  committed 
by  a  respondent,  it  would  be  the  duty  of  the  Court  so  to  adjudicate 
whether  the  petitioner  was  willing  to  withdraw  the  charge  or  not. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

The  respondent  set  up,  by  way  of  preliminary  objec- 
tion, that  the  petitioner  had  been  guilty  of  bribery,  and 
therefore  had  no  status  as  a  petitioner.  Evidence  was 
taken  at  Brockville  in  support  of  this  allegation,  and 
showed  a  large  expenditure  of  money  by  the  petitioner 
and  his  agents  at  the  election  complained  of.  It  how- 
ever became  unnecessary  to  proceed  with  the  inquiry,  as, 
pending  the  investigation,  the  English  Court  of  Com- 
mon Pleas,  in  the  Launceston  case,  Drinkwater  v.  Deahin 
(L.  R,  9  C.  R  626),  held  that  even  if  bribery  were  proved 
against  a  candidate-petitioner,  he  was  not  disqualified  as 
a  petitioner. 

The  trial  was  then  proceeded  with  at  the  town  of  Ren- 
frew. 


Mr.  McCarthy,  Q.C.,  for  petitioner. 
Mr.  Bethune  for  respondent. 
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After  the  case  had  been  partially  heard,  the  respond- 
ent's counsel  said  after  consulting  with  his  client  he'  had 
found  that  there  was  one  case  of  corrupt  practice  com- 
mitted by  an  agent  without  the  knowledge  and  consent  of 
the  respondent,  but  for  which  the  respondent  was  respon- 
sible to  the  extent  of  his  seat,  and  which  would  avoid  the 
election ;  but  he  did  not  admit  any  act  of  personal  bribery. 

Counsel  for  the  petitioner  then  stated  he  would  not 
press  the  charges  of  personal  bribery,  and  would  accept 
the  avoidance  of  the  election. 

Spragge,  C. — The  case  at  present  does  not  show  any 
personal  act  of  corrupt  practice  on  the  part  of  the  re- 
spondent. If  I  thought  it  did,  I  should  feel  it  my  duty 
so  to  adjudicate,  whether  the  petitioner  was  willing  to 
withdraw  his  charge  on  that  head  or  not.  But  the  ques- 
tion of  costs  still  remains  to  be  settled. 

Mr.  BetJiune  contended  that  as  far  as  the  preliminary 
objection  is  concerned,  there  was  ground  for  the  inquiry, 
as  it  was  proved  in  Brock ville,  by  petitioner's  own 
evidence,  that  there  had  been  spent  of  his  and  his 
partner's  money  about  $3,600,  making  an  average  of  $6 
for  each  vote  cast  for  petitioner.  The  Election  Court  at 
Toronto  have  acted  on  the  rule  of  giving  no  costs  to 
either  party  in  interlocutory  proceedings,  as  the  law  was 
unsettled  in  this  respect.  On  these  grounds  he  asked 
that  each  party  should  pay  their  own  costs  of  the  pre- 
liminary objection. 

Mr.  McCarthy  contended  the  inquiry  at  Brockville  was 
not  concluded,  and  it  was  not  known  whether  the  charges 
against  the  petitioner  were  true  or  false.  It  would  be 
contrary  to  every  principle  to  assume  the  petitioner  guilty 
before  the  investigation  was  determined,  and  in  effect  to 
punish  him  as  in  the  way  the  respondent  asks,  by  depriv- 
ing him  of  his  costs.  But  had  the  investigation  closed, 
and  petitioner's  status  not  been  affected,  he  would,  of 
course,  have  been  entitled  to  his  costs.  It  was  not  pro- 
secuted, because  the  respondent  discovered,  after  setting 
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up  the  preliminary  objection,  that  as  a  matter  of  law, 
even  if  true  in  fact,  it  was  insufficient.  It  would  be  an 
extraordinary  result,  that  a  party  pleading,  as  it  were,  a 
special  defence,  which  he  admitted  was  bad  in  law,  and 
which  had  not  been  proved  in  fact,  should  be  relieved 
from  the  costs  of  the  proceedings.  According  to  the 
Southampton  case  (1  O'M.  &  H.  221  to  225),  it  appears 
that  the  successful  establishment  of  a  recriminatory  case 
does  not  debar  the  petitioner,  even  when  he  is  the  can- 
didate, from  prosecuting  the  petition  so  far  as  unseating 
the  sitting  member,  but  only  prevented  the  unsuccessful 
candidate  from  being  seated,  and  here  the  seat  was  not 
claimed. 

Speagge,  C.  — It  is  conceded  by  the  learned  counsel  for 
the  respondent,  that  as  to  the  general  costs  there  is 
nothing  to  take  the  case  out  of  the  ordinary  rule,  that 
the  costs  follow  the  event ;  but  he  contends  that  an  ex- 
ception should  be  made  in  regard  to  the  costs  of  the 
inquiry  which  took  place  upon  the  preliminary  objection 
of  the  respondent,  that  the  status  of  the  petitioner  was 
annihilated  by  reason  of  his  being  guilty,  as  was  alleged, 
of  personal  bribery.  It  is  conceded  now  that  this  pre- 
liminary objection  was  untenable  as  a  matter  of  law,  but 
it  is  urged  that  this  was  an  unsettled  point  when  the 
exception  was  taken  and  the  inquiry  had,  and  that  the 
evidence  showed  that  there  was  probable  ground  for  the 
objection. 

The  evidence  was  taken  before  me,  and  having  the 
evidence  here,  and  having  again  read  it  over,  it  appears 
from  it  certainly  that  the  expenditure  of  money  by  the 
petitioner  and  his  agents  was  very  considerable — so  con- 
siderable as  to  leave  room  for  the  suspicion  that  it  was 
not  all  expended  for  the  legitimate  purposes  of  the  elec- 
tion. But  what  was  charged  went  beyond  this — it  was 
a  charge  of  personal  wrong  on  the  part  of  the  petitioner, 
which,  however,  was  not  established. 

There  have  been  cases  where  the  usual  rules  have^been 
departed  from,  but  these  cases,  however,  are  few,  and  the 
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general  rule  is  now  rarely  departed  from,  unless  under 
very  exceptional  circumstances.  In  this  case,  at  any  rate, 
they  do  not  appear  to  apply,  and  never  have  been  applied 
to  such  a  case  as  this. 

These  costs  have  been  incurred  in  an  inquiry,  not  upon 
the  merits  of  the  petition,  but  at  the  instance  of  the  re- 
spondent to  intercept  an  investigation  into  the  merits  of 
the  petition  on  the  ground  of  demerit  in  the  individual 
by  whom  the  petition  was  presented,  and  it  is  now  con- 
ceded that  the  petitioner  rightly  succeeds. 

This  is  not  a  case,  apart  from  the  question  of  law,  in 
which  a  party  can  properly  claim  exemption  from  the 
general  rule.  I  do  not  say  what  might  have  been  the 
case  if  a  clear  case  of  personal  bribery  had  been  made  out 
against  the  petitioner.  It  might  have  been  proper  to  re- 
fuse him  costs  in  that  case,  but  such  a  case  has  not  been 
made  out.  The  preliminary  objection  was  wrong  in  point 
of  law.  Its  purpose  to  intercept  inquiry  does  not  com- 
mend it  as  a  proper  proceeding,  and  it  was  deficient  in 
proof  of  the  fact  alleged. 

My  opinion,  therefore,  is  that  these  costs  should  not  be 
excepted  from  the  general  costs  to  be  paid  by  the  re- 
spondent. 

(9  Commons  Journal,  1875,  p.  4.) 
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LONDON. 


Before  Chief  Justice  Hagarty. 

London,  7th  to  10th  September,  187 4. 

George  Peitchard,  Petitioner,  v.  John  Walker, 
Respondent. 

Excessive  expenditure — Bribery — Circumstantial  evidence— Respondent's  dis- 
claimer of  corrupt  practices — Agency — Appeal — 37  Vic,  c.  10,  s.  35 
— Disqualification  of  respondent. 

The  evidence  showed  that  extensive  bribery  was  practised  by  the  agents 
of  the  respondent  and  by  a  large  number  of  persons  in  his  interest, 
but  no  acts  of  personal  bribery  were  proved  against  him,  and  he  denied 
all  knowledge  of  such  acts.  It  was  in  evidence  that  he  had  warned 
his  friends,  during  the  canvass,  not  to  spend  money  illegally. 

The  Judge  {dubitante)  held  that  no  corrupt  practice  had  been  committed 
with  the  respondent's  knowledge  or  consent,  and  avoided  the  election 
for  corrupt  practices  by  the  respondent's  agents. 

On  appeal  to  the  Court  of  Common  Pleas,  it  was 

Held,  1.  that  the  circumstantial  evidence  in  this  case  was  sufficient  to 
show  that  corrupt  practices  had  been  committed  by  the  respondent's 
agents  with  his  knowledge  and  consent. 

2.  That  wilful  intentional  ignorance  is  the  same  as  actual  knowledge, 

o.  That  the  assent  of  a  candidate  to  the  corrupt  acts  of  his  agents  may  be 
assumed  from  his  non-interference  or  non-objection  when  he  has  the 
opportunity.  And  such  candidate's  knowledge  of  and  assent  to  the 
corrupt  acts  of  his  agents,  may  be  established  without  connecting  him 
with  any  particular  act  of  bribery.    (24  C.  P.  434.) 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Robinson,  Q.C.,  and  Mr.  Street,  for  petitioner. 
Mr.  R.  A.  Harrison,  Q.C.,  a,nd  Mr.  A.  F.  Campbell,  for 
respondent. 

The  evidence  disclosed  that  about  $9,000  were  expended 
by  the  respondent  and  his  agents  at  the  election.  The 
total  vote  was  2,477,  of  which  the  respondent  received 
1,269,  and  Mr.  Carling  1,208.  The  facts  of  the  case  are 
set  out  in  the  judgment  of  Hagarty,  C.  J.,  reported  in  10 
Ga.nada  Law  Journal  (1874),  p.  281;  and  in  9  Commons 
Journal,  p.  24. 

At  the  close  of  the  evidence,  and  after  the  ai-gument  of 
counsel, 
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The  Chief  Justice  declared  the  election  void  on  the 
ground  of  bribery  by  agents  of  the  respondent,  but 
(dubitante)  without  his  knowledge  or  consent  ;  and  he 
reported  that  corrupt  practices  had  extensively  prevailed 
at  the  election.  q: 

From  the  above  judgment  the  petitioner  appealed  to 
the  Court  of  Common  Pleas  under  the  37  Vic,  c.  10,  s.  35, 
on  the  ground  that  upon  the  law  and  evidence  the  learned 
Judge  should  have  declared  the  respondent  guilty  of 
corrupt  practices,  and  should  have  found  that  corrupt 
practices  had  been  proved  to  have  been  committed  by  and 
with  the  knowledge  and  consent  of  the  said  respondent 
at  the  said  election.    The  respondent  filed  a  cross  appeal. 

The  CouET  held  that  the  circumstantial  evidence  set 
out  in  the  case  was  sufficient  to  show  that  corrupt  practices 
had  been  committed  by  the  agents  of  the  respondent  and 
with  his  knowledge  and  consent,  notwithstanding  his  dis- 
claimer. That  wilful  intentional  ignorance  is  the  same  as 
actual  knowledge.  That  the  assent  of  a  candidate  to  the 
corrupt  acts  of  his  agents  may  be  assumed  from  his  non- 
interference or  non-objection  when  he  has  the  opportunity, 
and  that  ic  is  sufficient  to  establish  such  candidate's  know- 
ledge of  and  assent  to  the  fact  that  his  agents  used  bribery 
to  procure  his  election  without  connecting  him  with  any 
particular  act  of  bribery. 

The  judgment  of  the  Court  is  reported  in  24  C.  P.,  434. 


(9  Commons  Journal,  1875,  p.  24.) 
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WEST  NORTHUMBERLAND. 


Before  Chancellor  Spragge. 

CoBOURG,  :25th  and  26th  September^  1874. 

William  Lemuel  Burnham  et  at.,  Petitioners,  v. 
William  Kerr,  Respondent. 

Bespondeni's  admission  of  corrupt  practices  by  agents — Inquisitorial 
proceedings — Costs. 

The  respondent,  a  week  before  the  trial,  served  a  notice  on  the  petitioner 
admitting  bribery  by  one  of  his  agents,  and  notifying  the  petitioner 
not  to  incur  further  costs.  At  the  trial  the  respondent,  pursuant  to 
the  notice,  gave  evidence  of  bribery  by  an  agent,  which  the  Court  held 
sufficient  to  avoid  the  election.  The  petitioner  then  contended  that  he 
had  a  right  to  show  that  corrupt  practices  had  extensively  prevailed, 
and  that  the  respondent  had  been  personally  guilty  of  corrupt  practices. 

Held,  that  the  functions  of  the  Court  were  judicial  and  not  inquisitorial, 
and  that  no  further  evidence  should  be  received  on  the  issue  as  to  the 
avoidance  of  the  election  on  account  of  bribery  by  agents.  But  if 
incidentally  it  should  appear,  in  the  inquiry  as  to  the  personal  charges 
against  the  respondent,  that  corrupt  practices  extensively  prevailed, 
the  same  would  be  certified  in  the  report  to  the  Speaker. 

The  petitioners  then  examined  witnesses  on  the  personal  charges,  which 
were  not  proved,  and  in  determining  the  question  of  costs,  it  was 

Held,  that  as  the  petitioners  might  have  come  to  court  on  the  notice 
served  by  the  respondent,  and  have  asked  to  have  the  election  set 
aside,  and  as  they  had  attempted,  but  had  failed,  to  establish  the  per- 
sonal charges,  the  respondent  should  only  pay  such  costs  as  he  would 
have  had  to  pay  had  the  petitioners  accepted  the  notice  served  upon 
them  before  the  trial. 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  Particulars  were  served  by  petitioners  of  over 
one  hundred  personal  charges  against  respondent.  Prior 
to  the  trial,  and  on  the  19th  September,  the  respondent 
caused  the  following  notice  to  be  served  on  the  peti- 
tioners' solicitors : 

"  Take  notice,  that  on  the  trial  of  this  petition,  the 
respondent  will  admit  the  following  facts,  that  is  to  say : 
That  a  person  who,  according  to  the  common  law  of  Eng- 
land in  reference  to  the  election  of  members  of  Parlia- 
ment, would  be  held  to  be  an  agent  of  the  respondent  at 
the  said  election,  did,  before  the  said  election,  give  a  sum 
of  money  to  a  voter  to  indtice  him  to  vote  for  the  respond- 
ent, but  that  this  was  done  without  the  knowledge  and 
consent  of  the  respondent. 
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"  And  further  take  notice,  that  in  so  far  as  the  peti- 
tioners seek  to  void  the  said  election  on  account  of  the 
acts  of  agents  of  the  respondent,  the  respondent  will,  if 
the  petitioners  incur  any  further  expense  or  protract  the 
trial  of  the  said  petition  in  so  far  as  corrupt  practices  by 
agents  are  concerned,  ask  that  the  petitioners  pay  any 
costs  which  may  hereafter  be  incurred. 

"  And  further  take  notice,  that  the  respondent  is  ready 
and  willing,  and  hereby  offers,  to  cause  to  be  served,  at  his 
expense,  notices  of  countermand  of  the  subpoenas  served 
upon  witnesses  in  so  far  as  corrupt  practices  by  agents  is 
concerned,  in  order  that  the  conduct  money  paid  to  the 
said  witnesses  may  be  returned  by  them  to  the  peti- 
tioners, and  in  default  of  the  petitioners  countermanding 
the  services  of  the  said  subpoenas,  the  respondent  will 
claim  to  be  relieved  of  the  expense  of  the  attendance  of 
the  said  witnesses  at  the  trial  of  the  said  petition. 

"  And  further  take  notice,  that  the  respondent  denies 
that  he  was  personally  guilty  of  any  corrupt  practice 
whatever  at,  before,  or  after  the  said  election,  or  that  any 
corrupt  practice  was  committed  at,  before,  or  after  the 
said  election  on  his  behalf  by  or  with  his  knowledge  and 
consent. 

"  And  take  notice,  that  if  the  petitioners  further  insist 
upon  the  said  charges  of  personal  corrupt  practices  against 
the  respondent,  the  respondent  will  at  the  trial  claim  to 
be  relieved  from  the  payment  of  the  costs  of  the  petition, 
which  may  be  incurred  in  consequence  of  the  petitioners 
further  pressing  the  said  charges." 

The  petitioners  served  no  counter  notice,  but  proceeded 
to  trial. 

Dr.  McMichael,  Q  C,  for  petitioners. 
Mr.  Bethune  for  respondent. 

At  the  opening  of  the  court,  counsel  for  the  respond- 
ent proved  service  of  the  notice,  and  contended  that  after 
the  notice  it  was  not  necessary  for  the  petitioners  to  pro- 
37 
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ceed  further,  as  the  Court  would  not  act  as  a  court  of 
inquisition  ;  and  this  notice  was  equivalent  to  the  with- 
drawal of  the  plea  in  a  I^isi  Frius  record,  or  of  the  answer 
of  a  defendant  in  Chancery.  He  referred  to  the  South- 
ampton case  (1  O'M.  &  H.  227);  Rogers  on  Elections,  12th 
Ed.,' p.  355;  Glengarry  case  (ante,  p.  8);  Brough  on  Elec- 
tions, 20;  Guilford  case  (1  O'M.  &  H.  15) ;  Leigh  &  Le 
Marchant,  123.  He  admitted  the  election  was  void  on 
account  of  bribery  by  an  agent  without  the  knowledge 
of  the  respondent. 

The  Chancellor  :  I  will  require  evidence  of  the  par- 
ticular case  of  bribery  by  the  agent. 

The  respondent  then  called  a  witness  who  was  admitted 
to  be  an  agent  of  the  respondent,  and  who  proved  an  act 
of  bribery. 

The  Chancellor  held  that  sufficient  evidence  had  been 
given,  and  that  the  election  must  be  declared  void. 

Dr.  McMichael,  for  the  petitioners,  contended  that 
under  36  Vic,  c.  28,  s.  20,  he  should  be  allowed  to  give 
evidence  that  corrupt  practices  extensively  prevailed  at 
the  election.  The  petition  so  states,  and  in  the  interests  of 
public  mor^ility  and  public  policy  the  petitioners  should 
be  allowed  to  go  on  and  have  a  full  inquiry. 

The  Chancellor  ruled  that  he  would  follow  the 
decisions  of  Willes,  J.,  in  the  Windsor  case  (1  O'M.  &  H. 
6),  Guilford  case  {ibid..  15),  and  Southampton  case  (ibid 
227) ;  and  Grove,  J.,  in  the  Taunton  case  (2  O'M.  &  H 
74),  and  Wakefield  case  (ibid.  103).  The  functions  of  the 
Court  are  judicial  and  not  inquisitorial ;  and  any  evidence 
to  try  the  issues  would  be  received,  but  not  in  any  way 
contrary  to  the  rulings  of  the  learned  Judges  referred  to. 
If  incidentally,  in  the  course  of  the  inquiry  as  to  the 
personal  charges,  it  appeared  that  corrupt  practices  had 
extensively  prevailed  at  the  election,  he  would  certify 
that  fact  in  liis  report  to  the  Speaker. 
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The  personal  charges  against  the  respondent  were  then 
proceeded  with — the  petitioners  examining  36  witnesses 
in  support  of  the  charges.  After  the  argument  of  counsel, 
the  following  judgment  was  delivered.  , 

Spragge,  0. — The  case  involved  among  other  things 
serious  charges  against  the  respondent,  and  may  be 
divided  into  three  branches.  1st.  A  charge  that  there 
had  been  such  bribery  by  agents  without  the  knowledge 
of  the  respondent  as  would  void  the  election.  2nd.  Such 
corrupt  practices  as,  under  sec.  18  of  the  Act  of  1873, 
would  disqualify  the  respondent  personally.  3rd.  Exten- 
sive corrupt  practices,  which  should  be  certified  under  sec. 
20,  sub-sec.  c.  As  to  this  latter  point  I  am  unable  to 
certify  on  the  evidence  before  me  that  extensive  corrupt 
practices  had  prevailed,  under  sub-sec.  c.  of  sec.  20  of  the 
Act  of  1873. 

With  reference  to  the  first  branch,  I  consider  the  notice 
given  by  the  respondent  on  the  19th  of  September  was 
sufiicient  to  render  it  unnecessary  for  the  petitioner  to 
prove  a  case  merely  for  avoiding  the  election.  It  was  put 
in  a  technical  form  and  couched  in  the  language  used  by 
judges  in  similar  cases.  If  the  petitioners  sought  nothing 
more  than  to  avoid  the  election,  they  were  safe  in  coming 
into  court  without  further  evidence.  When  the  point  of 
going  farther  was  raised  it  was  a  new  one,  but  I  con- 
sidered that  the  cases  had  decided  that  the  Court  was  not 
one  of  inquisition.  This  was  not  a  question  between  the 
parties — it  was  a  question  of  public  policy  for  the  discre- 
tion of  the  Court.  I  had  asked,  when  th.e  matter  was 
pressed  upon  me,  cui  bono  ?  In  the  English  cases  the 
Judges  decided  whether  they  would  or  would  not  go 
further  after  the  issue  was  proved.  The  language  of  the 
Act  of  1873  showed  that  the  Legislature  here  had  also 
made  a  distinction.  Besides,  it  is  not  apparent  that  it 
would  be  wise  or  right  to  go  into  the  inquiry.  There 
was  no  grievance  to  the  petitioners  ;  it  is  no  more  their 
affair  than  that  of  the  rest  of  the  Province. 
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The  other  question  remained  as  to  the  personal  charges 
sought  to  be  fastened  upon  the  respondent.  It  was  not 
attempted  to  be  denied  that  on  this  ground  the  petition- 
ers had  a  right  to  go  into  all  the  facts  to  establish  their 
case  ;  and  if  in  doing  so  evidence  of  extensive  bribery  had 
incidentally  transpired  so  as  to  require  a  certificate  under 
sec.  20,  sub-sec.  c,  I  would  have  so  certified.  In  the  Corn- 
wall case  {ante.,  p.  547),  I  decided  not  to  certify,  and  I  still 
consider  that  I  decided  rightly.  The  Taunton  case  (2 
O'M.  &  H.  74)  also  supported  this  view. 

Then  as  to  the  personal  charges,  it  was  alleged  that  there 
had  been  such  extensive  bribery  that  the  respondent 
either  must  have  known  of  it  or  wilfully  closed  his  eyes 
to  it.  About  $1,600,  not  more  than  $1,700,  appeared  by 
the  evidence  to  have  been  spent.  This  by  tacit  consent 
was  placed  in  the  hands  of  a  gentleman,  and  he,  wisely  or 
unwisely,  had  hid  the  amount  from  the  respondent.  It 
was  said  that  the  expenditure  had  been  legitimate.  Even 
if  the  respondent  had  known  of  it,  it  was  necessary  to 
prove  that  it  could  not,  from  its  amount  or  otherwise, 
have  been  used  legitimately.  There  was  not  a  tittle  of 
evidence  to  that  effect.  But  it  was  not  necessary  to  go 
so  far,  as  the  respondent  did  not  know  of  the  amount. 
If  it  had  been  shown  that  the  amount  had  been  so  large 
that  the  expenditure  must  have  been  corrupt,  and  that 
the  respondent,  if  he  had  known  it,  must  have  wilfully 
shut  his  eyes  to  the  facts,  I  would  have  been  disposed  to 
hold  the  respondent  responsible  ;  but  the  facts  did  not 
call  for  that.  It  was  not  brought  home  to  the  respondent 
that  he  knew  of  more  than  his  own  $250  and  his  brother's 
$300,  and  that  it  was  likely  a  further  contribution  would 
be  made.  This  was  far  short  of  the  evidence  required  to 
make  the  respondent  personally  liable. 

Next,  as  to  the  other  personal  charges.  Mr.  Lachlan's 
case  would  have  been  serious  if  it  could  have  been  sup- 
ported ;  but,  as  Dr.  McMichael  frankly  admitted,  it  could 
not.     The  demeanor  of  the  witness,  his  unsatisfactory 
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replies,  and  the  flat  contradiction  by  others  of*  material 
parts  of  his  evidence,  prevent  his  case  having  any 
weight. 

As  to  cases  of  this  nature,  1  may  remark  that  it  would 
be  wise  in  candidates  to  refuse  to  have  anything  to  say  to 
the  voters  during  elections  about  money  matters.  There 
is  a  tendency  during  elections  to  press  doubtful  claims  for 
settlement.  The  Court  should  be  satisfied  in  such  cases 
clearly.  Logically,  perhaps,  if  a  case  were  proved,  the  con- 
sequences would  follow  as  stated  in  the  Act ;  but  the 
Courts  do  draw  a  distinction  and  hesitate  longer  where 
the  consequences  were  serious. 

I  must  therefore  adjudge  that  the  personal  charges 
have  not  been  proved  in  such  a  way  as  to  justify  me  in 
reporting  them  as  established.  As  to  what  might  have 
been  proved,  I  can  only  gather  that  there  were  cases  of 
suspicion  and  of  bribery  incidentally  revealed.  The  re- 
spondent at  the  beginning  of  the  trial  admitted  one  case 
of  bribery  by  an  agent. 

This  was  a  law  absolutely  necessary  to  be  passed.  The 
practice  of  bribery  prevailed  throughout  the  country  to 
a  great  extent.  It  was  a  demoralizing  practice  to  the 
briber,  the  person  bribed,  the  constituency,  and  the  can- 
didates. The  effect  might  be,  if  permitted,  to  place  rich 
and  dishonest  men  in  Parliament,  to  the  exclusion  of  the 
honest  poorer  men.  It  was  a  great  public  wrong  and  in 
derogation  of  the  franchise,  which  had  been  termed  a 
public  trust. 

As.to  costs.  The  petitioners  might  have  come  to  court 
on  the  notice  served  by  the  respondent,  and  asked  to  have 
the  election  set  aside.  They  did  not  choose  to  do  so ; 
they  went  into  evidence,  but  have  failed  to  establish  their 
personal  charges  against  the  respondent.  They  have 
established  cases  of  suspicion  or  of  imprudence.  The 
costs  of  this  attempt,  which  is  a  failure,  should  not  fall 
upon  the  respondent.  The  respondent  should  pay  the 
costs  which  he  would  have  had  to  pay  if  the  petitioners 
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had  taken  the  course  indicated.  There  should  be  no  costs 
to  the  respondent  against  the  petitioners. 

(9  Commons  Journal,  1875,  p.  7.) 


NIAGARA. 


Before  Chief  Justice  Hagarty. 

Niagara,  mh  to  22nd  October,  1874. 

Neil  Black  et  al,  Petitioners,  v.  Josiah  Burr  Plumb, 
Respondent 

Excessive  expenditure — Respondenf s  disclaimer  of  corrupt  practices — 
Brihery — Agents — Sub- Agents — Costs. 

The  respondent,  in  a  constituency  where  642  persons  voted,  received  336 
votes,  and  his  election  expenses  were  about  $2,000.  The  money  was 
entrusted  by  the  respondent  to  one  G. ,  with  a  caution  to  see  that  it 
was  used  for  lawful  purposes  only.  About  $1,200  of  this  money  was 
given  by  G.  to  one  W.,  who  distributed  it  to  several  persons  in  sums 
of  $40,  $100,  $200  and  $250.  No  instructions  as  to  expenditure 
were  given  by  G.  to  W. ,  or  by  W.  to  the  persons  amongst  whom  he 
distributed  the  money  ;  and  by  the  latter  several  acts  of  bribery  were 
committed.  The  respondent  publicly  and  privately  disclaimed  any 
intention  of  sanctioning  any  illegal  expenditure  ;  but  made  no  inquiries 
after  the  election  as  to  how  the  money  had  been  spent  until  a  week 
or  two  before  the  election  trial.  He  denied  any  act  of  bribery,  direct 
or  indirect,  or  any  knowledge  thereof  ;  and  no  proof  was  given  of  a 
personal  knowledge  on  his  part  of  any  of  the  specific  wrongful  acts,  or 
payments  proved  to  have  been  committed  by  the  persons  amongst 
whom  his  money  had  been  distributed. 

Held,  1.  That  under  the  peculiar  circumstances  of  the  respondent's  can- 
vass, and  on  a  review  of  the  whole  evidence,  the  respondent's  emphatic 
denial  of  any  corrupt  motive  or  intention  should  be  accepted. 

2.  That  the  persons  amongst  whom  the  respondent's  moneys  h'ad  been 
distributed  by  W. ,  and  persons  acting  under  them,  were  sub-agents  of 
respondent,  and  that  their  corrupt  acts  avoided  the  election. 

Semhle,  that  no  limit  can  be  placed  to  the  number  of  parties  through  whom 
the  sub-agency  may  extend. 

The  election  w  as  set  aside  with  costs,  except  as  to  the  costs  of  certain 
charges  which  were  unwarranted.  A  party,  though  successful,  is  not 
entitled  to  the  costs  of  all  the  witnesses  he  may  subpoena,  nor  is  the 
fact  of  them  being  called  or  not  called  the  test  of  such  costs  bemg  tax- 
able. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 
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The  total  vote  at  the  election  was  642,  of  which  the 
respondent  received  336,  and  Mr.  John  M.  Currie  306. 
The  material  facts  disclosed  at  the  trial  are  set  out  in  the 
judgment. 

Mr.  Hodgins,  Q.C.,  and  Mr.  Currie,  for  petitioner. 
Mr.  Robinson,  Q.C.,  and  Mr.  O'Brien,  for  respondent. 

Hagarty,  C.  J.,  C.  P. — This  constituency  consists  of  the 
town  and  township  of  Niagara.  Six  hundred  and  forty- 
two  persons  voted,  and  the  respondent  had  a  majority  of 
thirty.  The  respondent  agreed  to  come  forward  on  the 
12th  January ;  the  polling  took  place  on  the  29th  of 
January,  1874.  The  respondent  is  chairman  of  the  Steel 
Works  Company,  of  which  Mr.  Gunn  is  secretary  and 
acts  as  local  treasurer.  Gunn  was  appointed  on  the  Isb 
of  January,  and  only  came  to  reside  in  Niagara  on  the 
15th  of  January  last.  There  is  no  bank  agency  or  express 
office  in  Niagara. 

On  January  26th  the  respondent  sent  Gunn  to  Toronto 
with  a  letter  to  Mr.  Gzowski,  a  stockholder  and  director 
of  the  company.  The  respondent  told  Gunn  that  money 
would  be  wanted  for  the  general  purposes  of  the  election, 
and  also  for  his  own  purposes  and  for  the  Steel  Works. 
He  had  men  then  at  work  on  his  own  premises.  Gunn 
presented  the  letter  to  Mr.  Gzowski,  who  went  with  him 
to  the  Montreal  Bank  and  spoke  to  the  manager,  who  then 
gave  Gunn  $1,992.50,  and  he  informed  respondent  thereof. 
The  latter  authorized  Gunn  to  disburse  money  required 
for  the  election,  cautioning  him  distinctly  to  see  that  none 
of  the  money  was  used  for  anything  but  perfectly  lawful 
purposes,  and  on  several  subsequent  occasions  said  the 
same  thing. 

The  respondent  was  very  busy  about  the  election,  and 
nothing  whatever  seems  to  have  taken  place  between 
them  as  to  the  subsequent  expenditure.  Gunn  knew 
hardly  any  one  in  Niagara,  and  next  day,  at  the  sugges- 
tion of  one  Burke  and  others,  handed  $1,200  of  this  money 
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to  Dr.  Wilson,  a  well-known  physician  here  and  respond- 
ent's medical  adviser,  thinking  he  was  the  proper  person 
to  deposit  it  with  for  lawful  expenses,  taking  no  receipt. 
Gunn  says  he  had  no  idea  or  intention  that  the  money 
should  be  improperly  spent.  He  afterwards  paid  several 
hundred  dollars  more  for  various  expenses — printing,  and 
some  very  heavy  livery  bills.  He  gave  $100  back  to 
respondent,  and  after  paying  all  the  calls  upon  him,  had 
a  balance  of  over  $100  on  hand,  which  he  applied  to  other 
matters  not  connected  with  the  election. 

Dr.  Wilson  admits  the  receipt  of  this  money,  under- 
standing that  it  was  to  be  used  for  election  purposes,  not 
unlawfully  ;  and  he  says  he  does  not  know  whose  money 
it  was.  The  doctor  sent  $250  of  this  money  to  one  Lowry, 
in  the  St.  David's  division,  sending  it  in  an  envelope  by 
one  Murphy,  without  any  letter  or  message,  simply  ad- 
dressed to  Lowry,  Murphy  swears  he  gave  it  to  Lowry, 
not  knowing  there  was  money  in  it.  Wilson  also  gave 
$250  to  Thomas  Hiscott,  in  the  division  of  Virgil,  with- 
out any  instructions  ;  and  also  $200  to  Longhurst,  in  the 
remaining  (Queenston)  division.  He  also  paid  $100  to 
Thomas  Burke,  $40  to  J.  T.  Kerby,  for  expenses,  and  small 
sums  to  others.  One  Kennell,  a  non-elector,  was  paid 
$100  for  services,  and  Wilson .  returned  $28  or  $29  to 
Gunn. 

Dr.  Wilson  says  he  did  not  intend  to  use  the  money  for 
improper  purposes,  as  he  is  opposed  to  such.  He  thought 
the  parties  to  whom  he  paid  it  were  responsible  persons. 
He  gave  no  instructions  to  the  persons  to  whom  he  gave 
the  money  how  they  were  to  use  it,  nor  did  he  ask  how 
it  was  used.  With  the  money  so  received,  Longhurst,  as 
his  evidence  shows,  committed  several  clear  acts  of  bribery 
and  disposed  of  some  of  the  money  in  a  most  suspicious 
way,  giving  his  nephew,  a  voter,  $60  of  it,  telling  him  to 
do  as  he  liked  with  it,  meaning  about  the  election  ;  and 
$70  to  another  man,  much  in  the  same  way,  never  asking 
any  account  of  it. 
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Out  o£  this  $250  given  to  Lowry  he  returns  $65.  He 
says  he  paid  one  Stuart  after  the  election,  for  lawful 
expenses,  horse  hire,  lights  and  fuel,  $130,  but  he  can  tell 
nothing  about  whether  the  claim  was  real  or  false,  or  any- 
thing about  this  man  Stuart.  Lowry,  in  my  judgment, 
committed  at  least  one  act  amounting  to  bribery  in  Mrs. 
Hanni well's  case. 

In  the  third  case,  that  of  the  money  given  to  Hiscott, 
for  the  Virgil  division,  one  Walter  Thompson  says  that  he 
found  $250  in  an  open  box  in  his  stable.  Just  before  he 
saw  Hiscott  standing  in  the  road,  and  no  doubt  the  latter 
placed  it  there.  This  money  Thompson  divided  among 
five  or  six  people  the  night  before  the  polling,  telling  them 
to  go  to  work  at  once.  He  made  no  inquiry  how  it  was 
spent,  nor  was  any  attempt  made  to  prove  that  it  was 
spent  honestly. 

Bribery  was  also  committed  by  Robert  Best  to  the 
extent  of  $40,  but  I  do  not  consider  that  the  respondent 
was  in  any  way  affected  by  it. 

The  respondent  was  examined  and  gave  a  full  account 
of  his  candidature.  He  said  from  the  beginning  he  was 
determined  to  make  or  sanction  no  illegal  expenditure, 
and  repeatedly  announced  this,  his  resolution,  both  pub- 
licly and  privately  (in  this  he  is  fully  corroborated) ;  that 
this  was  his  first  experience  in  elections,  and  he  had  no 
idea  of  the  costs.  There  were  certain  charges  made  against 
him  as  to  transactions  in  Albany,  which  he  found  it 
absolutely  necessary  to  refute  publicly  before  the  electors, 
and  in  the  short  space  before  the  polling  he  spent  three 
days  in  the  United  States  getting  evidence,  and  had  to 
spend  a  great  deal  in  printing.  There  was  no  local  paper 
or  printing  office,  which  caused  more  expense.  His  whole 
expenses,  he  said,  were  between  $2,000  and  $2,100,  $1,800 
being  spent  through  Gunn.  He  himself  paid  a  St.  Catha- 
rines paper  for  printing  in  April  last  $100,  a  shorthand 
reporter  $50,  and  necessary  telegraphing  from  $75  to  $100. 
His  personal  expenses  were  under  $5. 
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He  denied  any  act  of  bribery,  direct  or  indirect,  or  any 
knowledge  thereof,  and  as  to  treating,  he  only  spent  70  or 
80  cents,  and  that  I  think  was  not  for  any  purpose  or 
motive  connected  with  the  election.  No  attempt  was 
made  to  prove  any  personal  knowledge  on  his  part  of  any 
of  the  specific  wrongful  acts  or  payments.  He  says  that 
until  quite  lately,  in  fact  the  last  week  or  two,  he  did  not 
believe  the  petition  would  be  proceeded  with,  and  never, 
till  he  found  it  was  really  coming  to  trial,  did  he  make  any 
inquiry  as  to  the  charges.  He  and  Gunn  both  state  that 
it  was  only  within  this  period  that  he  was  made  aware 
how  Gunn  had  disposed  of  his  money.  He  never  suspected 
or  knew  that  these  sums  were  paid  to  Dr.  Wilson,  or  dis- 
posed of  by  him  as  proved.  He  accounts  for  his  ignorance 
by  stating  that  he  had  perfect  confidence  in  Gunn's 
intelligence  and  integrity,  and  having  given  Gunn  explicit 
instructions  not  to  wspend  any  money  illegally,  he  did 
not  think  that  anything  was  wrong ;  that  his  cash  trans- 
actions were  very  large,  and  that  his  general  habit  was 
not  to  close  up  or  balance  his  accounts  till  the  end  of 
each  year,  and  so  he  had  not  yet  examined  how  the  cash 
stood  with  Gunn.  When  he  discovered  the  amount  that 
had  actually  been  expended  he  says  he  was  much  surprised, 
and  thought  it  was  altogether  too  large. 

I  think  the  respondent,  under  the  peculiar  circum- 
stances of  his  canvass,  has  satisfactorily  accounted  for  his 
not  having  personally  superintended  Gunn's  expenditure 
during  the  election. 

On  a  review  of  the  whole  evidence,  I  see  no  reason  to 
doubt  the  respondent's  very  emphatic  denial  of  any  corrupt 
motive  or  intention.  I  accept  his  declaration  that  he 
entered  into  the  contest  intending  to  spend  no  money 
illegally,  and  that  he  was  in  no  way  cognizant  of  any 
illegal  act. 

It  remains  to  be  considered  whether  his  election  is  to 
be  avoided  for  the  undoubtedly  corrupt  acts  of  some  of 
his  friends. 
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Assuming  for  argument's  sake  that  neither  Gunn  nor 
Wilson  actually  intended  to  violate  the  law,  I  cannot 
conceive  how  they  could  have  taken  any  course  so  cal- 
culated to  arouse  suspicion,  and  to  make  what  they  say 
was  meant  to  be  right  appear  to  be  wrong,  as  the  course 
they  did  adopt.  The  respondent  trusts  Gunn  with  the 
disbursing  of  his  moneys.  The  latter,  on  somebody's 
suggestion,  hands  $1 ,200  of  it  to  Dr.  Wilson  in  the  vaguest 
manner,  giving  no  directions,  and  never  inquiring  as  to 
its  employment.  If  he  made  Wilson  the  paymaster,  it  is 
not  easy  to  see  why  he  did  not  refer  parties  coming  with 
claims  for  lawful  expenses  to  Wilson.  He  paid  them  him- 
self, without  inquiring  whether  the  large  sum  given  to 
Wilson  was  or  was  not  exhausted.  He  never  asked  for 
an  account  from  W^ilson,  but  let  him  do  as  he  pleased.  I 
look  upon  the  relation  of  both  Gunn  and  Wilson  to  the 
respondent  in  the  same  light,  and  I  think  the  latter  is  as 
clearly  responsible  for  what  Wilson  did  as  if  Gunn  had 
done  the  same  act — -when  Wilson  gives  to  Longliurst  (for 
example)  $200  to  use  as  he  might  please,  about  the  elec- 
tion, of  course  in  the  promotion  of  respondent's  interests. 
With  part  of  this  money  Longhurst  commits  several  clear 
acts  of  bribery. 

My  strong  impression  is  that  the  agency  continues 
under  these  circumstances,  and  the  respondent's  election 
must  be  affected  thereby.  The  same  might  be  said  in 
Lowry's  case  and  in  Hiscott's,  whom  Dr.  Wilson  was 
pleased  to  trust  with  $250  for  the  Virgil  division,  to  be 
expended  as  he  pleased.  The  placing  of  it  in  Thompson's 
stable,  to  be  found  by  the  latter,  can  hardly  be  referable 
to  a  transaction  intended  to  be  honest ;  and  the  subsequent 
distribution  of  it  by  Thompson  raises  the  gravest  suspicion 
that  the  whole  proceeding  was  intended  to  be  an  evasion 
of  the  law,  and  resulted  in  an  illegal  expenditure. 

If  I  do  not  hold  the  agency  to  continue  in  this  case,  I 
think  I  would  be,  as  far  as  in  me  lies,  rendering  a  whole- 
some law  inoperative,  and  opening  a  wide  door  to  corrupt 
acts. 
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The  Beivdley  case  (1  O'M.  &  H.  18),  I  think,  strongly 
supports  this  view.  Sir  Colin  Blackburn's  judgment  is 
very  explicit.  There  the  respondent  deposited  a  large 
sum  in  the  hands  o£  one  Pardoe,  directing  him  in  his  letter 
to  apply  the  money  honestly,  but  not  exercising,  either 
personally  or  otherwise,  any  control  over  the  manner 
in  which  this  money  was  spent,  etc.;  not,  in  fact,  knowing 
how  it  was  spent.  He  then  says:  "  I  can  come  to  no  other 
conclusion  than  that  the  respondent  made  Pardoe  his  agent 
for  the  election,  to  almost  the  fullest  extent  to  which 
agency  can  be  given.  A  person  proved  to  be  an  agent  to 
this  extent  is  not  only  himself  an  agent  for  the  candidate, 
but  also  makes  those  agents  whom  he  employs. 
An  agent  employed  so  extensively  as  is  shown  here  makes 
the  candidate  responsible  not  only  for  his  own  acts,  but 
also  for  the  acts  of  those  whom  he,  the  agent,  did  so 
employ,  even  though  they  are  persons  whom  the  can- 
didate might  not  know,  or  be  brought  into  personal 
contact  with.  The  analogy  that  I  put  in  the  course  of 
the  case  is  a  strong  one ;  I  mean  that  of  the  liability  of 
the  sheriff  for  the  under-sheriff,  when  he  is  not  merely 
responsible  for  the  acts  which  he  himself  has  done,  but 
also  for  the  acts  of  those  whom  the  under-sheriff  employs; 
and  not  only  responsible  for  the  acts  done  by  virtue  of  the 
mandate,  but  also  for  the  acts  done  under  color  of  the 
mandate,  matters  which  have  been  carried  very  far  indeed 
in  relation  to  the  sheriff."  I  think  these  principles  must 
govern  this  case. 

I  do  not  think  that  bribery  prevailed  extensively  ; 
most  likely  large  portions  of  the  money  proved  to  have 
been  paid  to  certain  individuals  did  not  go  beyond  the 
payees. 

I  shall  report  that  the  respondent  was  not  duly  elected 
and  that  his  election  is  void,  and  that  he  must  pay  the 
costs  of  the  petition  ;  that  no  corrupt  practices  took  place 
with  his  assent  or  knowledge  ;  and  that  corrupt  acts 
were  committed  by  William  Longhurst,  David  Lowry 
and  Robert  Best.    I  am  inclined  to  look  leniently  on  the 
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loans  made  by  Best.  He  very  frankly  told  his  story,  and 
honestly  put  the  worst  construction  on  what  he,  did, 
although  many  others  would  probably  have  insisted  it 
was  all  right.  After  much  consideration,  I  have  decided 
not  to  report  Walter  Thompson  or  Murray  Fields,  but  I 
think  the  disposition  of  the  money  they  received  was 
most  reprehensible. 

It  was  urged  upon  me  by  Mr.  Robinson  that  I  should 
make  some  special  order  as  to  the  costs  of  certain  witnesses 
said  to  have  been  subpoenaed  to  be  in  court,  but  who 
were  not  called  by  the  petitioners.  I  do  not  see  that  I 
have  any  material  before  me  to  warrant  my  making  any 
order  now  beyond  directing,  as  I  do  direct,  that  no  costs 
be  allowed  petitioners  for  any  witnesses  summoned  or  in 
attendance,  respecting  any  charge  of  undue  influence, 
threatening  with  loss  of  office,  salary  or  income,  or  the 
opening  or  supporting  houses  of  entertainment  for  the 
accommodation  or  treating  of  electors,  as  I  consider  that 
the  case  disclosed  no  such  practice,  and  that  such  charges 
were  unwarranted.  In  my  view  of  the  law,  I  think  it  is 
in  the  province  of  the  taxing  master,  after  hearing  both 
parties,  to  decide  what  witnesses  to  allow  or  disallow. 
Such  is  his  duty,  I  think,  in  ordinary  cases.  It  does  not 
follow  because  a  party  is  successful  and  entitled  to  the 
general  costs  of  the  cause,  that  he  is  entitled  to  the  costs 
of  all  the  witnesses  he  may  subpoena ;  nor  is  the  fact  of 
their  being  called,  or  not  called,  the  test  of  their  being 
reasonably  taxable. 

I  cannot  conclude  without  expressing  my  strong  sense 
of  the  admirable  manner  in  which  the  case  has  been  con- 
ducted on  both  sides,  and  the  total  absence  of  all  irrele- 
vant statements,  and  of  any  undue  waste  of  the  public 
time. 

(9  Commons  Journal,  1875,  p.  78.) 
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SOUTH  HURON. 


Befoke  Mr.  Justice  Galt. 

GrODERiCH,  20th  and  21st  October,  1874. 

David  Hood  Ritchie,  Petitioner,  v.  Malcolm  Colin 
Cameron,  Respondent. 

Excessive  expenditure — Subscriptiojis  to  churches — Appeal  Jrom  Election 
J udge — Conjiicting  evidence — Costs. 

The  respondent  was  charged  with  using  means  of  corruption  at  his  election 
(1)  by  giving  up  a  promissory  note  and  also  $20  to  one  M.,  on  condition 
of  M.  and  his  sons  voting  for  him  ;  the  charge  depended  upon  the 
contradictory  oaths  of  M.  and  the  respondent ;  (2)  by  giving  a  large 
subscription  to  an  election  fund,  some  of  which  was  expended  for  illegal 
purposes ;  and  (3)  by  subscriptions  to  churches.  The  respondent 
denied  any  corrupt  motive  in  these  subscriptions.  The  Election  Judge, 
on  the  evidence,  found  that  the  respondent  was  not  personally  guilty 
of  corrupt  practices,  but  he  avoided  the  election  on  the  ground  of 
bribery  by  agents. 

From  the  judgment  on  the  personal  charges  the  petitioner  appealed  ;  but 
the  Court,  on  a  review  of  the  evidence,  declined  to  set  aside  the  find- 
ing of  the  Election  Judge.  The  appeal  was  dismissed  without  costs, 
as  there  were  strong  grounds  for  presenting  it. 

Per  Hagarty,  C.  J. — Candidates  and  agents  should  select  less  suspicious 
seasons  than  election  times  for  exercising  their  liberality  towards 
charitable  and  religious  objects.    (24  C.  P.  488). 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  R.  A.  Harrison,  Q.C.,  for  petitioner. 
Mr.  Bethune  for  respondent. 

Evidence  was  given  of  bribery  by  agents,  and  of  sub- 
scriptions to  an  election  fund  and  to  churches  by  the 
respondent.    The  principal  facts  of  the  case  are  set  ou 
in  the  report  of  the  case  in  the  appeal  to  the  Court  of  Com- 
mon Pleas,  24  C.  P.  488. 

At  the  close  of  the  evidence,  judgment  was  given  as 
follows : 

Galt,  J. — I  declare  the  election  void  on  the  ground  of 
bribery  by  agents.  I  find  that  the  respondent  was  not 
himself  guilty  of  corrupt  practices.  I  order  the  respond- 
ent to  pay  the  costs  of  the  petitioners. 
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The  petitioner  appealed  to  the  Court  of  Common  Pleas 
against  the  finding  on  the  personal  charges,  on  the  ground 
that  the  respondent  had  used  means  of  corruption,  and 
had  been  guilty  of  corrupt  practices  by  giving  money, 
and  making  promises  of  same,  and  by  subscribing  money 
to  churches  and  colleges  with  intent  to  corrupt  or  bribe 
electors  to  vote  for  him,  or  to  procure  his  election. 

The  Court,  while  intimating  that  had  the  finding  of 
the  learned  Judge  been  otherwise  it  would  not  have  in- 
terfered, declined  to  set  aside  the  judgment  of  the  Elec- 
tion Judge,  and  dismissed  the  appeal  without  costs,  as  the 
petitioner  had  strong  grounds  for  presenting  the  appeal. 

(9  Commons  Journal,  1875,  p.  30.) 
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Before  Chief  Justice  Hagarty. 

CoBOURG,  27th  October,  1874. 

Robert  Gibson,  Petitioner,  v.  James  Lyons  Biggar, 

Respondent 

Committees — Agency — Bribery — Particulars — Costs. 

The  respondent  nominated  no  committees  to  promote  his  election  ;  but  he 
was  aware  that  committees  were  acting  for  him  in  each  municipality. 
On  one  occasion  he  went  to  the  door  of  one  of  the  committee  rooms, 
and  left  some  printed  biils  to  be  distributed.  One  P.,  who  attended 
the  meetings  of  this  committee,  and  who  said  he  was  considered  on 
the  committee,  committed  an  act  of  bribery. 

Held,  that  the  committee  were  agents  of  the  respondent,  that  P.  was  a 
member  of  the  committee  ;  and  an  act  of  bribery  having  been  com- 
mitted by  him,  the  election  was  avoided. 

The  particulars  not  having  been  properly  prepared,  the  petitioner, 
while  obtaining  the  costs  of  the  proceedings,  was  disallowed  the  cost* 
of  the  particulars. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  John  D.  Armour,  Q.C.,  for  petitioner. 
Mr.   Hodgins,  Q.C.,  and  Mr.  G.  R.  W.  Biggar,  for 
respondent. 
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The  case  turned  upon  the  question  whether  self- 
organized  committees  for  promoting  the  election  of  the 
respondent  were  his  agents  or  were  volunteers.  Staley- 
bridge  case  (1  O'M.  &  H.  67) ;  Westminster  case  (ibid.  91  j. 
The  evidence  on  the  point  was  as  follows : 

Respondent :  I  nominated  no  committees,  but  I  under- 
stood committees  were  nominated.  I  suppose  there  was  a 
committee  in  each  municipality.  I  once  went  to  the  door 
of  the  committee -room  for  Brighton  village,  and  left  some 
printed  bills  to  be  circulated.  Phayre,  of  Brighton,  was 
a  supporter  of  mine.  I  cannot  say  I  saw  anyone  there 
but  John  Proctor,  Kemp,  and^  I  think,,  Ketchum.  I  never 
attended  any  committee.  At  former  elections  the  com- 
mittees were  appointed  by  the  Reform  Association.  It 
acted  on  its  own  motion.  I  had  no  control  over  it.  The 
convention  that  nominated  the  candidate  took  upon 
itself  to  name  committees,  I  assume  they  did  so.  I  had 
nothing  to  do  with  them.  I  paid  no  expenses  of  any 
committees. 

Tra  B.  Phayre :  I  was  one  of  the  persons  who  met  at 
the  Brighton  committee-room.  I  did  not  see  the  respond- 
ent when  he  came  to  the  committee-room.  I  don't  know 
who  were  appointed  on  the  committee ;  I  believe  I  was 
considered  on  the  committee.  I  was  at  the  room  nearly 
every  evening.  We  had  voters'  lists,  and  it  was  placarded 
as  a  committee-room  working  for  respondent. 

Hagarty,  C.  J. — I  must  assume  from  the  respondent's 
own  statement  that  he  was  aware  of  an  organization 
in  each  municipality,  acting  in  the  character  of  a  com- 
mittee for  him.  As  to  the  Brighton  committee,  the 
evidence  is  strong.  The  room  was  placarded  as  a  com- 
mittee-room. The  respondent  went  there  on  one  occasion. 
Mr.  Phayre  had  visited  it  constantly ;  it  was  known  to 
everyone  as  the  respondent's  committee-room,  and  the 
respondent  was  aware  of  some  organization  working  for 
him  in  Brighton.  I  think  agency  in  Phayre  is  proved ; 
and  an  act  of  bribery  having  been  committed  by  him,  the 
election  is  void. 
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The  respondent  must  pay  the  petitioner's  costs;  but 
owing  to  the  cloudy  manner  in  which  the  particulars  have 
been  prepared,  I  disallow  so  much  of  the  petitioner's- 
costs  as  have  been  incurred  in  obtaining,  amending,  brief- 
ing and  placing  the  particulars  on  the  record. 

(9  Commons  Jowrnal,  1875,  p.  11.) 
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Before  Chief  Justice  Hagarty. 

Gtjelph,  3rd  and  Ifth  Novemher,  1874. 

John  Ironside  et  al,  Petitioners,  v.  George  Turner 
Orton,  Respondent. 

Bribery  by  Agents — Charge  against  respondent — Conflicting  evidence. 

The  respondent  was  charged  with  corrupt  practices,  in  that,  when  can 
vassing  one  C,  a  voter  who  said  he  would  not  vote  unless  he  was 
paid,  he  said  he  was  not  in  a  position  to  pay  him  anything,  but  that 
if  C.  would  support  him,  one  of  his  (the  respondent's)  friends  would 
come  and  see  about  it.  The  respondent,  as  he  was  leaving  the  voter's 
house,  met  one  K.,  a  supporter,  who,  after  some  conversation,  went 
into  C.  's  house  and  gave  him  $5  to  vote  for  the  respondent.  The  charge 
depended  upon  the  evidence  of  the  voter  C.  and  his  wife.  The  re- 
spondent denied  making  such  a  promise  ;  and  he  was  sustained  by  K. 
as  to  a  conversation  outside  C.  's  house,  in  which  the  respondent 
cautioned  K.  not  to  give  or  promise  C.  any  money.  The  Election 
Judge  on  the  evidence  found  that  the  respondent  was  not  personally 
implicated  in  the  bribery  of  the  voter  C.  by  K. 

Before  an  Election  Judge  finds  a  respondent  or  any  other  person  guilty  1 1 
of  a  corrupt  practice  involving  a  personal  disability,  he  ought  to  be  f  * 
free  from  reasonable  doubt. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  the  seat  for  Robert  McKim,  the 
defeated  candidate,  on  a  scrutiny  of  votes. 

Mr.  Bethune  and  Mr.  Guthrie  for  petitioners. 
Mr.  Dreiu  for  respondent. 

Evidence  was  given  of  acts  of  bribery  committed  by 
the  parties  named  in  the  judgment ;  and  at  the  close  of 
the  evidence  on  the  first  day,  counsel  for  the  respondent 
admitted  that  sufficient  evidence  had  been  given  to  avoid 
the  election.  Evidence  was  then  given  on  the  personal 
38 
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charges  against  the  respondent  as  set  out  in  the  judg- 
ment. At  the  commencement  of  the  trial  the  claim  for 
the  seat  was  abandoned  by  consent  of  both  parties. 

Hagarty,  C.  J. — I  find  that  several  acts  of  bribery- 
were  committed  beyond  question,  and  it  was  properly 
conceded  by  the  respondent's  counsel  that  the  election 
must  be  set  aside. 

It  remains  to  be  seen  whether  the  evidence  brings  home 
to  the  respondent  a  personal  knowledge  or  assent  to  any 
corrupt  practices.  The  only  portion  of  evidence  in  this 
head  requiring  to  be  considered  is  that  given  by  Campbell 
and  his  wife. 

According  to  the  petitioner's  view  the  respondent  can- 
vassed Campbell,  and  finding  the  man's  vote  was  profess- 
edly for  sale,  he  said  to  him  that  he  (the  respondent)  was 
not  in  a  position  to  pay  him  anything,  but  that  if  Camp- 
bell would  promise  to  support  him,  he  would  see  that  one 
of  his  friends  would  come  and  see  about  it.  His  wife,  who 
was  in  bed,  says  that  she  didn't  hear  all  .the  conversation, 
but  heard  the  man  ask  for  the  vote,  and  say  that  if 
Campbell  supported  him,  some  of  his  friends  would  call 
and  see  him. 

If  I  can  be  satisfied  that  this  took  place,  I  must  hold 
that  this  was  an  offer  to  bribe,  and  such  as  I  think  would 
prove  the  respondent  guilty  of  a  corrupt  practice.  Camp- 
bell says  that  he  saw  the  two  sleighs  on  the  road,  and  that 
after  the  respondent  had  returned,  Kelly  came  up  to  his 
house,  came  in  and  gave  him  $5,  telling  him  to  be  up 
early  at  the  poll  to  vote,  and  to  come  with  Dunlop.  He 
then  watched  from  the  window,  saw  Kelly  go  down  to 
the  road  and  the  two  sleighs  drive  off  together,  the 
respondent's  sleigh  going  first  or  in  front. 

Now,  in  such  a  statement  of  facts,  the  case  against  the 
respondent  would  Seem  complete.  A  corrupt  ofier,  a  friend 
to  come  and  do  what  the  respondent  could  not  do  per- 
sonally, the  latter  going  down  to  the  road,  the  friend 
coming  up  and  giving  the  bribe,  the  respondent  watching 
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till  the  friend  returns,  and  the  whole  party — principal 
and  agent — going  away  together. 

Against  this  the  respondent  swears  very  positively  that 
he  never  made  such  an  offer  or  promise  ;  that  Campbell 
told  him  in  effect  that  his  vote  was  for  sale  ;  that  he  told 
him  that  he  ought  to  be  ashamed  to  say  so,  and  again 
pressed  him  to  vote  or  promise  to  vote  for  him,  which 
Campbell  declined  to  do  ;  that  finally  respondent  told  him 
to  think  over  it,  that  some  of  his  friends  would  be  coming 
that  morning  to  the  poll  and  could  bring  him  with  them, 
and  that  the  respondent  would  be  much  obliged  to  him 
if  he  voted  for  him.  I  think  that  it  is  very  clearly 
proved  in  the  oaths  of  the  respondent,  Kelly  and  Snider, 
that  the  parties  in  the  sleighs  did  not  go  away  together, 
but  that  the  respondent  and  Snider  drove  off  before 
Kelly  went  up  to  Campbell's  house,  and  that  when  Kelly 
came  away  the  former  were  not  on  the  road.  I  can  hardly 
consider  the  discrepancy  unimportant,  as  it  negatives  one 
serious  aspect  of  the  case,  the  waiting  for  Kelly's  return 
and  the  departure  together. 

As  to  what  took  place  on  the  road,  the  respondent  came 
down  from  the  house,  saying  that  Campbell  wanted  money 
and  he  couldn't  give  it.  He  intimates  he  thought  that 
perhaps  Kelly,  who  was  an  impulsive  man,  might  go  up  to 
Campbell,  and  therefore  he  warned  him  not  to  give  him 
any  money  or  promise  anything  to  Campbell,  and  having 
said  this,  he  did  not  think  that  Kelly  would  have  gone  to 
the  house,  and  he  drove  off,  not  thinking  that  he  would 
do  so,  and  not  knowing  that  Kelly  had  gone  there. 
Kelly  swears  that  he  did  not  go  there  in  consequence  of 
anything  said  by  the  respondent ;  and  they  both  say  that 
it  was  only  yesterday  that  the  respondent  first  knew  that 
Kelly  had  given  money  to  Campbell.  What  took  place 
on  the  road  might  have  occurred  without  any  corrupt 
practice  or  idea  on  the  respondent's  part.  He  tells  his 
friends  that  Campbell's  vote  is  offered  for  sale,  but  that 
he  refused  to  promise  or  give  anything,  and  told  his 
friends  to  follow  his  example.    If  one  of  them,  hearing 
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this,  chose  to  go  and  purchase  without  the  respondent's 
knowledge  or  assent,  the  latter  could  not  be  held  person- 
ally liable.  I  do  not  see  my  way  to  holding  that  the 
transaction  took  place  with  his  knowledge  or  assent 
when  the  only  two  persons  who  knew  how  it  really  was 
swear  positively  that  it  was  not  so.  Everything  must 
therefore  turn  on  what  took  place  in  the  house.  If 
the  respondent  said  what  is  imputed  to  him  he  certainly 
acted  with  the  most  startling  folly,  laying  himself  wholly 
in  the  power  and  at  the  mercy  of  a  man  of  whom  he 
previously  had  known  nothing,  and  who  on  his  first 
acquaintance  showed  himself  to  be  utterly  venal  and 
ready  to  be  sold  to  the  highest  bidder.  Nothing  has  come 
out  in  evidence  to  induce  me  to  think  that  in  his  general 
conduct  of  his  canvass  he  acted  with  imprudence  or  with 
any  indifference  to  the  violation  of  the  law.  The  little  that 
appears  as  to  his  general  conduct  raises  the  idea  that  he 
was  generally  announcing  his  intention  to  spend  no 
money.  I,  of  course,  don't  place  much  reliance  in  such 
general  declaration,  but  when  the  case,  as  here,  rests  on 
one  transaction,  I  cannot  avoid  considering  the  whole 
aspect  of  the  canvass  as  shown  in  the  evidence. 

It  is  needless  to  say  that  the  conduct  of  Campbell  was 
not  such  as  to  impress  one  favorably.  Even  the  man 
who  might  take  money  for  his  vote  might  possibly  shrink 
from  taking  the  course  he  did  if  his  idea  was  to  lay  a 
trap  for  the  respondent.  In  addition,  the  latter  waiting 
for  Kelly  and  the  simultaneous  departure  would  play  an 
important  part  in  any  account  of  the  transaction.  It  is 
urged  that  he  is  directly  corroborated  by  his  wife.  The 
latter  heard  only  part  of  the  conversation  of  what  the 
respondent  said — and  he  swears  he  did  say  something — 
about  some  of  his  friends  taking  Campbell  to  the  poll  in 
the  morning,  and  she  might  easily  in  good  faith  have 
accepted  her  husband's  version  of  it  as  that  which  she 
had  heard. 

Had  the  matter  rested  solely  on  Campbell's  oath  as 
opposed  by  the  respondent's,  I  would  act  as  I  have  already 


1874.] 


CENTKE  WELLINGTON. 


583 


done  in  similar  trials,  and  hold  the  charge  not  proven.  I 
am  told  that  with  the  wife's  statement  the  weight  of  evi- 
dence preponderates  against  the  respondent.  I  appreciate 
the  force  of  this  argument,  and  have  given  it  all  the  con- 
sideration in  my  power. 

I  think,  before  I  find  the  respondent  or  any  other  man 
guilty  of  a  corrupt  practice  involving  a  personal  disability, 
to  say  nothing  of  the  effect  of  it  on  character,  I  ought  to 
be  free  from  reasonable  doubt.    I  have  the  heavy  task 
imposed  on  me  to  pronounce  upon  his  guilt  or  innocence, 
and  I  am  bound,  both  personally  and  judicially,  not  to 
condemn  until  my  conviction  is  clear  and  unhesitating.  I 
feel  bound  to  say  that  I  entertain  the  gravest  doubts  as  to  / 
whether  I  can  venture  to  place  implicit  truth  in  Camp-  I 
bell's  statement.    On  the  contrary,  I  think  its  accuracy  is  \ 
open  to  serious  question.    It  is  not  necessary  that  I  say  • 
it  seems  to  me  a  mere  fabrication,  even  if  I  think  so.  It 
is  sufficient  if  I  think  it  too  doubtful  to  be  relied  upon  to 
warrant  the  condemnation  of  another.  If  I  err,  as  I  have 
no  doubt  many  persons  who  feel  keenly  in  contests  of  this 
character  may  think  I  do,  it  is  better  that  it  should  be  on 
w^hat  is  significantly  called  the  safe  side. 

I  had  occasion  in  a  recent  election  case,  when  the  con- 
clusion of  personal  culpability  was  powerfully  pressed  on 
me,  to  give  many  hours  of  painful  consideration  to  the 
duty  of  a  judge  in  such  cases.  I  have  come  to  the  con- 
clusion that  I  best  discharge  the  duty  cast  upon  me  by 
declining,  on  such  evidence  as  is  now  before  me,  to  find  . 
the  respondent  personally  liable. 

I  find  that  the  respondent  was  not  duly  elected,  and 
that  his  election  was  void.  I  order  that  the  respondent 
do  pay  the  petitioners'  costs,  save  and  except  such  costs  as 
may  be  on  taxation  shown  to  have  been  properly  incurred 
by  the  respondent  in  consequence  of  the  allegations  as  to 
a  scrutiny  of  votes  or  the  polling  of  illegal  votes,  and  the 
prayer  for  the  seat  as  claimed  by  and  stated  in  the  peti- 
tion— which  allegations  and  claims  were  abandoned  by 
petitioners  at  the  opening  of  the  trial,  and  which  costs  are 
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to  be  paid  to  the  respondent  as  an  offset  against  peti- 
tioners' costs.  I  also  find  that  James  M.  Fraser,  Edward 
Gainor,  Andrew  Forester,  James  Smith,  Michael  Kerby, 
Aaron  Baker,  James  Kerby,  Jeremiah  Hallett,  David  B. 
Kelly  and  Bernard  Campbell,  have  been  found,  in  my 
judgment,  to  be  guilty  of  corrupt  practices,  and  I  shall 
report  them  accordingly. 

(9  Commons  Journal,  1875,  p.  14.) 
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Before  the  Election  Court.* 

Toronto,  26th  June  and  10th  July,  1874. 

Hector  Cameron,  Petitioner,  v.  James  Maclennan, 
Respondent. 

Dominion  Elections  Act,  1874,  not  retrospective — Candidate  a  petitioner — 
Preliminary  objections  on  bribery,  treating,  undue  influence  and  travel- 
ling expenses — Corrupt  practices — Assessment  roll — Qualification  of 
voters  —  Scrutiny  —  Mistakes  in  voters'  lists  —  Report  of  Judge  to 
Speaker. 

The  Dominion  Elections  Act  of  1874  does  not  affect  the  rights  of  parties 
in  pending  proceedings,  which  must  be  decided  according  to  the  law  as 
it  existed  before  the  passing  of  that  Act ;  sec.  20  of  that  Act  referring 
to  candidates  at  some  futvire  election. 

A  candidate  may  be  a  petitioner  although  his  property  qualification  be 
defective,  if  it  was  not  demanded  of  him  at  the  time  of  his  election. 
If  he  claims  the  seat,  his  want  of  qualification  may  be  urged  against  his 
being  seated,  but  he  may  still  show  that  the  respondent  was  not  duly 
elected,  if  he  so  charge  in  his  petition. 

The  definition  of  "  corrupt  practices  "  in  sec.  .3,  and  the  effect  of  sec.  20 
of  Controverted  Elections  Act  of  1873,  as  to  the  report  of  Election 
Judges  to  the  Speaker,  considered. 

The  first  principle  of  Parliamentary  law  is  that  elections  musb  be  free  ; 

(and  therefore,  without  referring  to  statutory  provisions,  if  treating 
was  carried  on  to  such  an  extent  as  to  amount  to  bribery,  and  undue 
influence  was  of  a  character  to  affecc  the  election,  the  election  would  be 
void.  A  single  bribed  vote  brought  home  to  a  candidate  would  throw 
doubt  on  his  whole  majority,  and  would  therefore  annul  his  return. 
On  a  preliminary  objection  to  a  petition  claiming  the  seat  on  a  scrutiny, 
the  Court  declined  to  strike  out  a  clause  in  the  petition  which  claimed 
\ythat  the  votes  of  persons  guilty  of  bribery,  treating  and  undue  influ- 
I'l ence,  should  be  struck  off  the  poll.  The  giver  of  a  bribe,  as  well  as  the 
1 'receiver,  may  be  indicted  for  bribery. 


*  The  Judges  present  were  :  Richards,  C.  J.  ;  Spragge,  C.  ;  and  Hagarty,  C.  J.  C.  P. 
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The  Court  declined,  in  the  present  state  of  the  law,  to  exclude  inquiry 
as  to  the  payment  of  travelling  expenses  of  persons  going  to  and 
returning  from  the  poll,  inasmuch  as  such  payment  might  amount  to  . 
bribery. 

By  the  Dominion  Elections  Act  of  1873,  the  qualification  of  voters  to 
the  House  of  Commons  was  regulated  by  the  Ontario  Election  Acts. 

The  assessment  roll  is  conclusive  as  to  the  amount  of  the  assessment ; 
but  the  mere  fact  of  the  name  of  a  person  being  on  the  roll  is  not  con- 
clusive as  to  his  right  to  vote.  The  Returning  Officer  is  bound  to  record 
the  vote  if  the  person  takes  the  oath,  but  that  is  not  conclusive. 

A  petitioner  claiming  the  seat  on  a  scrutiny  may  show,  as  to  votes 
polled  for  his  opponent :  (1)  That  the  voter  was  not  21  years  of  age  ; 
(2)  that  he  was  not  a  subject  of  Her  Majesty  by  birth  or  naturaliza- 
tion ;  (3)  that  he  was  otherwise  by  law  prevented  from  voting ;  and 
(4)  that  he  was  not  actually  and  bona  fide  the  owner,  tenant,  or 
occupant  of  the  real  property  in  respect  of  which  he  is  assessed. 

Mistakes  in  copying  the  voters'  lists  should  not  deprive  legally  qualified 
voters  of  their  votes  any  more  than  the  names  of  unqualified  voters 
being  on  the  list  would  give  them  a  right  to  vote.  But  the  mere  fact 
that  the  lists  were  not  correct  alphabetical  lists,  or  had  not  the  correct 
number  of  the  lot,  or  were  not  properly  certified,  or  the  omitting  to 
do  some  act  as  to  which  the  statute  is  directory,  is  no  ground  for  set- 
ting aside  an  election,  unless  some  injustice  resulted  from  the  omission, 
or  unless  the  result  of  the  election  was  affected  by  the  mistake. 

This  petition  was  presented  by  the  defeated  candidate 
against  the  respondent,  and  contained  the  usual  charges 
of  corrupt  practices,  and -claimed  the  seat  on  a  scrutiny 
of  votes.  The  vote  at  the  election  was :  for  respondent, 
564,  and  for  petitioner,  560. 

The  respondent  filed  preliminary  objections  to  the  status 
of  the  petitioner,  alleging  that  he  had  not  the  proper 
qualification  required  by  law  to  entitle  him  to  be  elected 
a  member  of  the  House  of  Commons,  and  also  to  the 
following  paragraphs  of  the  petition  : 

"  3.  That  the  said  respondent  was,  by  himself  and  other 
persons  on  his  behalf,  guilty  of  bribery,  treating  and 
undue  influence  before,  during  and  after  the  said  election, 
whereby  he  was  and  is  incapacitated  from  serving  in 
Parliament  for  the  said  electoral  district,  and  the  said 
election  and  return  of  the  said  James  Maclennan  were 
and  are  wholly  null  and  void. 

"  4.  That  many  persons  voted  at  the  said  election,  and 
were  reckoned  upon  the  poll  for  the  said  James  Maclennan, 
who  were  guilty  of  bribery,  treating  or  undue  influence? 
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and  who  were  bribed,  treated  or  unduly  influenced  to 
vote  thereat  for  the  said  James  Maclennan,  and  that  the 
votes  of  all  such  persons  were  null  and  void,  and  ought 
now  to  be  struck  off  the  poll. 

"  5.  That  many  persons  were  admitted  to  vote  and  did 
vote  at  the  said  election  for  the  said  J ames  Maclennan,  who 
were  not  entitled  to  vote  thereat  or  to  have  their  names 
retained  or  inserted  on  the  voters'  lists  for  the  said  elec- 
toral division,  by  reason  of  their  not  being  qualifled  in 
respect  of  property,  occupation  or  value,  or  whose  quali- 
fication was  for  other  causes  insufficent,  or  who  were  re- 
spectively subject  to  legal  incapacity  or  were  prohibited 
by  law  from  voting,  or  were  not  subjects  of  Her  Majesty 
by  birth  or  naturalization,  and  such  votes  ought  now  to 
be  struck  ofl"  the  poll. 

"  8.  That  many  persons  who  had  hired  their  horses, 
sleighs  and  carriages  to  the  said  James  Maclennan  and  to 
his  agents,  for  the  purpose  of  carrying  electors  to  and  from 
the  polling  places  at  the  said  election,  voted  for  the  said 
James  Maclennan  at  the  said  election.,  and  were  reckoned 
on  the  poll  for  him  ;  and  that  the  travelling  and  other 
expenses  of  many  persons  in  going  to  and  returning  from 
the  said  election,  and  who  voted  for  the  said  James  Mac- 
lennan, were  paid  by  the  said  James  Maclennan  or  by 
his  agents,  and  that  the  votes  of  all  such  persons  were 
and  are  void,  and  should  be  struck  off  the  said  poll. 

"  10.  That  the  voters'  lists  used  by  the  several  deputy 
returning  officers  at  the  said  election  were  not  correct 
alphabetical  lists  of  all  persons  entitled  to  vote  at  the 
said  election,  within  the  several  municipalities,  or  sub- 
divisions, or  wards  thereof,  together  with  the  number  of 
the  lot,  or  part  of  a  lot,  or  other  description  of  the  real 
property  in  respect  of  which  each  of  them  was  so  quali- 
fied ;  nor  were  such  voters'  lists  duly  certified  according 
to  the  statute  in  that  behalf,  but  the  names  of  divers 
persons  not  properly  entitled  to  vote  at  the  said  election, 
and  who  voted  for  the  said  James  Maclennan,  were  im- 
properly inserted  in  such  voters'  lists,  and  ought  to  be 
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struck  off  the  poll,  and  the  names  of  divers  persons  who 
were  properly  entitled  to  vote  thereat,  and  who  tendered 
their  votes  for  your  petitioner,  were  omitted  from  the 
said  voters'  list,  and  ought  to  be  added  to  the  poll. 

"  12.  That  the  polling  subdivisions  or  wards  in  the  said 
electoral  district  were  not  the  same  as  those  used  at  the 
last  preceding  election  of  members  of  the  Legislative 
Assembly,  and  that  the  polling  places  for  each  of  the  sub- 
divisions, or  wards,  were  not  provided  in  the  most  central 
and  convenient  place  for  the  electors  of  such  subdivisions, 
or  wards,  nor  was  public  and  sufficient  notice  given,  by 
proclamation  or  otherwise,  of  the  said  polling  subdivi- 
sions, and  of  the  places  appointed  for  holding  the  said 
poll,  and  that  the  polling  subdivisions  at  the  said  election 
were  not  established  according  to  law." 

The  preliminary  objection  to  the  third  paragraph  was 
that  even  if  the  respondent  was,  by  himself  or  other  per- 
sons on  his  behalf,  guilty  of  treating  and  undue  influence, 
as  alleged,  such  acts  would  not  incapacitate  him  from 
serving  in  Parliament  for  the  said  electoral  district,  nor 
render  the  said  election  and  return  of  the  respondent  null 
and  void. 

And  as  to  the  fourth,  fifth,  and  latter  part  of  the  eighth 
paragraphs  of  the  said  petition,  that  even  if  the  facts 
were  as  stated,  such  facts  are  not  sufficient  to  render  the 
said  votes  null  and  void,  or  to  entitle  the  petitioner  to 
have  the  same  struck  off  the  poll,  or  in  any  event  would 
not  prevent  such  persons  voting  at  the  said  election,  or 
entitle  the  petitioner  to  have  the  said  votes  declared  null 
and  void. 

And  as  to  the  tenth  and  twelfth  paragraphs  of  the  said 
petition,  on  the  ground  that  even  if  the  facts  were  as 
stated,  such  facts  are  not  sufficient  to  render  the  election 
or  return  of  the  respondent  null  and  void,  or  to  entitle 
the  petitioner  to  be  declared  duly  elected  and  returned. 

A  summons  having  been  taken  out  by  the  petitioner  to 
set  aside  the  prelimiminary  objections,  cause  was  shown  by 
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Mr.  Mowat,  Q.C.  (Attorney-General  of  Ontario),  and 
Mr.  Bethune,  for  respondent. 

Mr.  F.  Osier,  for  petitioner,  supported  the  summons. 

Richards,  C.  J. — Section  41  of  the  British  North 
America  Act,  1867,  enacts  that,  until  the  Parliament  of 
Canada  otherwise  provides,  all  laws  in  force  in  the  several 
Provinces  of  the  Union,  relative  (amongst  other  matters) 
to  the  following :  The  qualifications  and  disqualifications 
of  persons  to  be  elected  or  to  sit  or  vote  as  jnembers  of 
the  House  of  Assembly,  or  Legislative  Assembly,  in  the 
several  Provinces,  the  voters  at  elections  of  such  members^ 
the  oaths  to  be  taken  by  voters,  the  returning  oflScers: 
and  their  duties,  the  proceedings  at  elections,  etc.,  shall 
respectively  apply  to  elections  of  members  to  serve  in 
the  House  of  Commons  for  the  same  several  provinces. 
Then,  by  a  proviso,  special  provision  is  made  that  in 
Algoma,  in  addition  to  persons  qualified  by  the  law  of 
the  Province  of  Canada  to  vote,  every  male  British  subject, 
aged  21  years  or  upwards,  being  a  householder,  shall 
have  a  vote. 

Under  the  Imperial  Statute  3  &  4  Vic,  cap.  35,  sec  28„ 
it  was  provided  that  "No  person  shall  be  capable  of  being 
elected  a  member  of  the  Legislative  Assembly  of  the 
Province  of  Canada  who  shall  not  be  legally  or  equitably 
seized  as  of  freehold  for  his  own  use  and  benefit  of  lands 
or  tenements  held  in  free  and  common  soccage,  or  seized 
or  possessed  for  his  own  use  and  benefit  of  lands  or  tene- 
ments held  in  fief  or  in  roture,  within  the  said  Province 
of  Canada,  of  the  value  of  five  hundred  pounds  of  sterling 
money  of  Great  Britain,  over  and  above  all  rents,  charges^ 
mortgages,  and  incumbrances  charged  upon  and  due  and 
payable  out  of  or  affecting  the  same ;  and  every  candi- 
date, at  such  election,  before  he  shall  be  capable  of  being 
elected,  shall,  if  required  by  any  other  candidate,  or  by 
any  elector,  or  by  the  returning  officer,  make  the  follow- 
ing declaration : 

"I,  A.  B.,  do  declare  and  testify  that  I  am  duly  seized 
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at  law  or  in  equity  as  of  freehold,  for  my  own  use  and 
benefit,  of  lands  or  tenements  held  in  free  and  common 
soccage  (or  duly  seized  or  possessed  for  my  own  use  and 
benefit  of  lands  or  tenements  held  in  fief  or  in  roture  as 
the  case  may  be),  in  the  Province  of  Canada,  of  the  value 
of  five  hundred  pounds  of  sterling- money  of  Great  Britain, 
over  and  above  all  rents,  mortgages,  charges  and  incum- 
brances charged  upon  or  due  and  payable  out  of  or  affect- 
ing the  same,  and  that  I  have  not  collusively  or  colorably 
obtained  a  title  to  or  become  possessed  of  the  said  lands 
and  tenements,  or  any  part  thereof,  for  the  purpose  of 
qualifying  or  enabling  me  to  be  returned  a  member  of 
the  Legislative  Assembly  of  the  Province  of  Canada." 

Sec.  36,  Con.  Stat,  of  Canada,  cap.  6,  recites  that  under 
the  28th  section  of  the  Union  Act  every  candidate  shall, 
if  required,  make  the  declaration,  and  then  proceeds  to 
enact  that  every  such  candidate,  when  personally  required 
as  aforesaid  to  make  the  declaration,  shall,  before  he  shall 
be  elected,  give  and  insert  at  the  foot  of  the  declaration 
required  of  him  a  correct  description  of  the  lands  or  tene- 
ments on  which  he  claims  to  be  qualified  according  to  law 
to  be  elected,  and  their  local  situation,  by  adding  imme- 
diately after  the  word  "  Canada,"  which  is  the  last  word 
in  the  said  declaration,  the  words,  "i^nd  I  further  declare 
the  lands  or  tenements  aforesaid  consist  of,"  &c. 

Under  both  the  Union  Act  and  the  Consolidated  Statute, 
wilfully  false  statements  in  relation  to  the  qualification 
ma,ke  the  party  guilty  of  a  misdemeanor,  and  liable  to 
the  pains  and  punishment  incurred  by  persons  guilty  of 
wilful  and  corrupt  perjury. 

Sec.  37  of  Con.  Stat.  cap.  6,  enables  a  candidate  to  make 
the  declaration  voluntarily  before  as  well  as  after  the  date 
of  the  writ  of  election. 

Sub-sec.  2.  "  No  such  declaration,  when  any  candidate 
is  required  to  make  the  same  by  any  other  candidate,  or 
by  any  elector,  or  by  the  returning  officer,  above  provided, 
need  be  so  made  by  such  candidate  unless  the  same  has 
been  personally  required  of  him  on  or  before  the  day  of 
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nomination  of  candidates  at  such  election,  and  before  a 
poll  has  been  granted,  and  unless  he  has  not  already  made 
the  same  voluntarily  as  he  is  hereinabove  allowed  to  do, 
and  not  in  any  other  case  ;  and  when  any  such  declara- 
tion has  been  so  required  according  to  law,  the  candidate 
called  upon  to  make  the  same  may  do  so  at  any  time 
during  such  election ;  provided  it  be  made  before  the 
proclamation  to  be  made  by  the  returning  officer  at  the 
close  of  the  election  of  the  person  or  persons  elected  at 
such  election." 

Sub-sec.  3  allows  the  declaration  to  be  made  before  the 
returning  officer,  or  a  J. P.,  who  .shall  attest  the  same  by 
writing  at  the  foot  the  words  "  taken  and  acknowledged 
before  me,"  etc.,  or  words  to  the  like  effect,  and  by  dating 
and  signing  the  attestation. 

Sub-sec.  4.  When  a  candidate  delivers  or  causes  to  be 
delivered  such  declaration,  so  made  and  attested,  to  the 
returning  officer  at  any  time  before  the  proclamation 
made  by  him  at  the  close  of  the  election,  he  shall  be 
deemed  to  have  complied  with  the  law  to  all  intents  and 
purposes. 

The  intention  of  the  Imperial  Legislature  seems  to 
have  been  to  make  the  same  qualification  as  to  property 
necessary  to  qualify  a  candidate  for  the  House  of  Com- 
mons, here  in  Ontario  (Upper  Canada),  as  was  necessary 
to  qualify  him  to  be  elected  a  member  of  the  House  of 
Assembly  of  the  then  Province  of  Canada.  Of  course  the 
latter  part  of  the  declaration,  where  it  alleged  that  the 
qualification  was  not  colorably  obtained  to  qualify  him  to 
be  returned  a  member  of  the  "  Legislative  Assembly  of 
the  Province  of  Canada,"  could  not  apply  in  the  same 
words ;  the  intention  being  that  he  should  declare  that 
he  had  not  obtained  the  qualification  colorably  to  qualify 
him  to  be  elected  "  a  member  of  the  House  of  Commons 
of  the  Dominion  of  Canada."  The  intention  seems  plain 
and  undoubted.  There  is  also  another  difficulty  in  liter- 
ally complying  with  the  terms  of  the  Con.  Stat.,  cap.  6,  as 
to  the  declaration  being  delivered  to  the  returning  officer 
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at  any  time  before  the  proclaviation  made  by  him  at  the 
closing  o£  the  election,  no  such  proclamation  being  re- 
quired under  the  election  law  as  it  then  stood.  By  29 
&  30  Vic,  cap.  13,  sec.  10,  no  day  was  to  be  fixed  for 
closing  the  election,  nor  any  proclamation  of  the  candi- 
date elected.  Nevertheless,  if  the  candidate  made  the 
declaration  and  delivered  it  to  the  returning  officer  before 
the  polling  was  closed,  and  probably  before  the  returning 
officer  had  made  his  return  to  the  Clerk  of  the  Crown  in 
Chancery,  of  the  total  number  of  votes  taken  for  each 
candidate,  it  would  have  been  in  time.  Though  the  terms 
of  the  Consolidated  Act  could  not  be  literally  complied 
with,  it  could  in  substance.  We  are  not,  therefore,  pre- 
pared to  say  that  by  the  alteration  in  the  law  referred  to 
there  has  been  such  a  change  effected  that  no  property 
qualification  was  required  by  a  candidate  to  be  elected 
for  the  House  of  Commons  at  the  time  the  election  was 
held. 

If  the  candidate  who  now  seeks  the  seat  was  not  quali- 
fied under  the  statute  to  be  elected,  I  take  it  for  granted 
that  the  respondent  will  show  that  under  the  54th  section 
of  the  Controverted  Elections  Act  of  1873.  It  does  not 
follow  from  this,  however,  that  he  may  not  be  a  good 
petitioner.  Before  the  Grenville  Act,  10  Geo.  III.,  cap.  16, 
there  was  a  difficulty  as  to  the  person  who  could  be  a 
petitioner,  and  his  qualification  as  an  elector  was  often 
attacked;  but  that  statute  provided  that  any  person  claim- 
ing to  vote,  or  who  claimed  to  be  returned,  might  present 
a  petition  complaining  of  an  undue  election.  Under  the 
Imperial  Statute,  31  &  32  Vic,  cap.  125  (from  which  our 
Acts  are  copied),  it  is  provided  by  sec.  5  that  a  petition 
complaining  of  an  undue  return,  or  undue  election  of  a 
member  to  serve  in  Parliament,  may  be  presented  to  the 
Court  by  any  one  or  more  of  the  following  persons : 

1.  Some  person  who  voted,  or  who  had  a  right  to  vote 
at  the  election  to  which  the  petition  relates ;  or 

2.  Some  person  claiming  to  have  a  right  to  be  returned 
or  elected  at  such  election ;  or 
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3.  Some  person  alleging  himself  to  have  been  a  candi- 
date at  such  election. 

Under  the  Dominion  Act  of  1873,  cap.  28,  sec.  10,  a 
petition  complaining  of  an  undue  return,  or  undue  elec- 
tion of  a  member,  or  of  no  return,  or  a  double  return, 
may  be  presented  to  the  Election  Court : 

1.  By  some  person  who  was  dwly  qualified  to  vote  at 
the  election  to  which  the  petition  relates ;  or 

2  and  3.  Are  in  the  very  words  of  the  Imperial  Act. 

Now,  here  the  petitioner  was  a  candidate,  and  claims 
to  have  a  right  to  be  elected  and  returned  at  the  said 
election. 

We  have  been  referred  to  the  Honiton  case  (3  Lud. 
163,  165  [1782],)  where  it  was  decided  that  M.'s  election 
having  been  declared  void  by  a  committee,  on  the  ground 
of  bribery,  and  he  stood  on  the  vacancy,  and  being  unsuc- 
cessful, petitioned  against  the  return  of  his  opponent,  it 
was  objected  that  as  he  could  not  legally  be  a  candidate, 
he  could  not  petition.  The  committee  resolved  that  the 
said  M.  was  not  eligible  to  fill  the  vacancy  occasioned  by 
the  said  resolution.  He  was,  therefore,  not  permitted  to 
proceed.  It  is  not  very  clear  if  a  new  election  was  prayed 
for,  or  that  the  return  of  the  sitting  member  might  be 
declared  void.  There  were  electors  who  were  petitioners, 
and  their  petition  was  tried  as  to  the  charges  of  bribery, 
which  w^ere  decided  in  favor  of  the  sitting  member. 

In  the  Taunton  case,  1831  (referred  to  in  Wolferstan's 
Law  of  Elections  at  p.  8,  and  Perry  and  Knapp's  Election 
Oases,  169,  note),  the  objection  that  petitioner  could  not 
proceed,  because  the  sitting  member  was  prepared  to 
prove  bribery  against  him,  was  overruled. 

In  the  Penryn  case  (P.  &  K.  169,  n.),  the  petitioner  had 
refused  to  take  the  qualification  oath  when  called  upon. 
The  committee  held  that,  not  having  complied  with  the 
necessary  provisions  to  give  him  the  character  of  a  can- 
didate, he  had  no  title  to  petition :  Sandwich  case  (ibid. 
169);  Oreat  Orimsby  case  (ibid.  169);  Roe  on  Elections, 
2nd  Ed.  123 ;  Rogers  on  Elections,  10th  Ed.  410. 
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But  a  person  alleging  himself  to  be  a  candidate  is  en- 
titled prima  facie  to  petition,  unless  his  disqualification  is 
obvious  and  incontestable :  Londonderry  case  (W.  &  Br. 
214). 

It  is  no  objection  to  the  petition  of  electors  being  pro- 
ceeded with,  that  their  candidate  is  disqualified :  Col- 
chester case  (3  Lud.  166),  unless,  semhle,  the  petition  only 
claims  the  seat  for  the  candidate  on  the  ground  that  he 
had  the  majority  of  legal  votes. 

In  Wolferstan's  book  at  p.  5,  referring  to  the  petitioner 
under  the  English  Act,  as  to  a  person  who  voted,  or  had  a 
right  to  vote  at  the  election  to  which  the  petition  relates, 
the  author  says,  that  this  means  those  who  rightfully 
•  voted,  or  whose  qualification  on  the  register,  whether 
they  voted  or  not,  was  unimpeachable  at  the  time  of  the 
election:  Lishurn  case  (VV.  &  Br.  222),  decided  under 
sees.  11  ^  12  Vic,  cap.  98.  The  words  of  31  &  32  Vic, 
cap.  125,  are  identical :  Cheltenham  case  (W.  &  Br.  63). 

Under  the  statutes  previous  to  11  &  12  Vic,  cap.  98, 
any  one  claiming  in  his  petition  to  have  had  a  right  to 
vote  at  the  election  might  petition.  But  under  that  state 
of  the  law,  committees  allowed  the  sitting  members  to 
show  that  the  petitioners  had  not  the  right  they  claimed : 
North  Cheshire  case  (1  P.  R.  &  D.  214) ;  Beriuich  case,  30th 
June,  1820 ;  contra,  Harwich  case  (1  P.  R  &  D.  73) ; 
and  Aylesbury  case  (ibid.  81) ;  Rogers  on  Elections,  10th 
Ed.  408. 

In  the  second  edition  of  the  Law  of  Elections,  by  Leigh 
&  LeMarchant,  at  p.  108,  it  is  stated,  "Although  the  words 
of  the  Act  say  one  or  more,  it  is  prudent,  provided  the 
petition  be  presented  by  electors,  to  include  some  larger 
number  as  petitioners,  in  case  an  objection  should  be 
taken  that  though  they  had  voted,  they  had  no  right  to 
vote  at  the  election.  Care  should  also  be  taken  that  all 
the  petitioners  should,  as  far  as  possible,  be  voters  whose 
votes  could  not  be  impeached.  If  the  petition  is  presented 
by  a  candidate,  it  means  by  any  person  elected  to  serve 
in  Parliament  at  an  election,  and  any  person  who  has  been 
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nominated  as,  or  declared  himself  a  candidate  at  an  elec- 
tion." 

These  proceedings  on  election  petitions  are  not  now 
considered  as  matters  in  which  the  parties  to  them  are 
alone  interested.  To  use  the  language  of  Bovill,  C.  J.,  in 
Waygood  v.  James,  Taunton  case  (L.  R.  4  C.  P.  365) : 
"  The  inquiry  is  one  not  as  between  party  and  party,  but 
one  affecting  the  rights  of  the  electors,  the  persons  who 
are  or  may  be  members  or  candidates,  and  the  House  of 
Commons  itself."  And  in  the  Brecon  case  (2  O'M.  &  H. 
34),  Mr.  Justice  Byles  said :  "  The  petitioner  being  a 
trustee  for  the  whole  body  of  the  voters  for  the  borough, 
and  for  the  public  generally,  cannot  withdraw  unless  he 
complies  with  the  provision  of  the  statute."  Under  the 
statute,  the  petition  is  not  simply  served  on  the  sitting 
member,  but  a  copy  of  the  petition  is  sent  to  the  return 
ing  officer,  and  he  is  required  to  publish  the  same,  so 
that  when  a  petition  is  presented  it  is  known  who  the 
petitioner  is,  and  if  he  is  a  candidate  that  is  known 
throughout  the  electoral  district.  Jf  he  represents  him- 
self as  a  voter  duly  qualified  to  vote  at  the  said  election, 
on  looking  at  the  rolls  and  voters'  lists,  it  there  appears 
if  he  was  duly  qualified  to  vote  as  he  claims.  On  turning 
to  the  statute,  any  person  interested  in  the  election  sees 
it  plainly  stated  that  a  candidate  or  voter,  duly  qualified 
to  vote  at  the  election,  may  petition.  Under  such  circum- 
stances, all  persons  interested  in  the  matter  would  assume 
that  the  petition  would  go  on.  The  special  provisions  in 
the  Act  to  guard  against  a  collusive  withdrawal  of  the 
petition  would  all  induce  an  interested  elector  to  suppose, 
when  a  petition  was  presented  by  a  candidate,  or  a  voter 
duly  qualified  to  vote  at  the  election,  that  nothing  could 
be  urged  against  the  inquiry  being  proceeded  with. 

It  is  objected  against  the  petition  that  the  petitioner 
did  not  possess  the  necessary  qualification  to  be  a  candi- 
date. He  was  a  candidate  in  fact.  His  right  to  be  such  is 
only  now  questioned ;  and  unless  there  is  some  case  bind- 
ing on  us  which  expressly  holds  that  if  the  preliminary 
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inquiry  establishes  the  fact  that  the  candidate  was  not 
qualified,  therefore  he  has  no  locus  standi  to  show  that 
the  sitting  member  is  not  duly  elected,  we  think  we  ought 
not  to  stay  the  inquiry  as  to  the  respondent's  right  to 
hold  the  seat. 

The  decisions  of  committees  to  which  we  have  referred 
are  not  uniform,  or  we  might  be  bound  by  them  under 
section  33  of  the  Dominion  Act.    There  has  been  no  case 
cited  on  this  point  which  has  been  decided  since  the  new 
Act  came  in  force  in  England,  that  holds,  if  the  peti- 
tioner is  disqualified  as  a  candidate,  that  the  inquiry 
cannot  be  pursued.     In  the  2nd  edition  of  Leigh  &  Le 
Marchant's  Law  of  Elections,  at  page  76,  referring  to  the 
practice,  it  is  stated,  "  The  general  charges  would  usually 
be  gone  into  first  by  the  petitioner,  and  at  the  close  of  his 
case,  the  respondent's  counsel  proceeds  not  only  to  answer 
the  charges  against  the  respondent,  but  to  open  counter 
charges  against  the  petitioner  (that  must  be  when  he  is 
a  candidate).    If  the  petitioner  is  disqualified,  a  scrutiny 
of  votes  may  still  take  place  for  the  purpose  of  showing 
that  the  respondent  has  not  really  a  majority  of  legal 
votes,  even  though  the  respondent  is  declared  not  to  have 
been  guilty  of  corrupt  practices ; "  and  the  following  lan- 
guage of  Baron  Martin  is  quoted  :  "The  question  in  the 
scrutiny  would  be  which  of  these  gentlemen  had  the 
majority  of  legal  votes,  and  assuming  the  petitioner  to 
have  been  personally  incapacitated,  that  would  not  have 
afiected  the  votes  of  the  persons  who  gave  their  votes  for 
him,  they  being  ignorant  of  it.    They  would  be  perfectly 
good  votes ;  and  the  persons  who  were  the  supporters  of 
the  petitioner  would  have  a  right  to  have  it  determined 
whether  or  not  the  respondent  was  sent  to  Parliament  by 
a  legal  majority:"  Yorh,  West  Riding,  Southern  Division 
(1  O'M.  &  H.  2L5). 

The  language  of  Willes,  J.,  as  follows,  is  also  cited  : 
"  Against  any  member,  therefore,  who  is  elected  in  the 
first  instance,  any  one  directly  interested  may  petition. 
If  the  petitioner  does  not  claim  the  seat,  there  is  no  re- 
39 
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crimination  allowed  ;  but  if  the  petitioner  does  claim  it, 
the  respondent  is  entitled  to  protect  himself,  and,  before 
the  scrutiny,  prove  a  recriminatory  case,  and  show  that 
the  election  of  the  other  candidate  could  not  stand.  It 
is  true  that  even  if  he  proves  it,  the  petitioner  may  still 
go  into  the  scrutiny  to  turn  out  the  sitting  member:" 
Way  good  v.  James,  Taunton  case  (L.  R  4  C.  P.  368). 

In  the  Norwich  case  (19  L.  T.  N.  S.  620)  it  was  urged 
that  as  the  sitting  member  had  been  unseated  for  bribery 
by  his  agents,  he  had  no  further  interest,  and  had  no 
locus  standi.  Martin,  B.,  said  :  "  Is  not  the  sitting  mem- 
ber a  respondent  in  respect  of  every  matter  that  you 
charge  in  your  petition,  and  in  respect  of  every  claim  you 
make  in  your  petition,  and  has  he  not  a  right,  as  having 
been  a  candidate,  though  he  may  be  unable  to  protect 
his  own  seat,  to  show  that  you  are  not  entitled  to  it  ?  " 

We  think  the  weight  of  reason  and  authority  is  in 
favor  of  allowing  a  candidate  to  be  a  petitioner  under 
the  statute,  though  his  property  qualification  may  be 
defective,  if  it  was  not  demanded  of  him  at  the  time  of 
his  election.  If  he  claims  the  seat,  his  want  of  qualifica- 
tion may  be  urged  against  his  being  seated ;  but  he  may 
still  show  that  the  respondent  was  not  duly  elected  if  he 
so  charges  in  his  petition. 

By  section  20  of  the  Dominion  Act  of  the  last  session 
of  Parliament,  respecting  the  election  of  members  of  the 
House  of  Commons,  it  is  provided  that  from  and  after 
the  passing  of  this  Act,  no  qualification  in  real  estate 
shall  be  required  of  any  candidate  for  a  seat  in  the  House 
of  Commons  of  Canada,  any  statute  or  law  to  the  contrary 
notwithstanding  ;  but  such  candidate  shall  be  either  a 
natural  born  subject  of  the  Queen,  or  a  subject  of  the 
Queen  naturalized  by  an  Act  of  the  Parliament  of  Great 
Britain,  or  of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  of  the  Legislature  of  one 
of  the  Provinces  of  Upper  Canada,  Lower  Canada, 
Canada,  Nova  Scotia,  New  Brunswick,  Manitoba,  British 
Columbia,  or  Prince  Edward  Island,  or  of  this  Parliament. 


1874.] 


NORTH  VICTORIA. 


597 


By  section  134,  it  is  enacted  that  the  Act  passed  by 
the  Parliament  of  Canada  in  the  36th  year  of  Her 
Majesty's  reign,  intituled,  "An  Act  to  make  temporo^ry 
2^rovision  for  the  election  of  members  to  serve  in  the 
House  of  Commons,''  is  hereby  repealed,  except  only  as 
to  elections  held,  ri^jhts  acquired,  or  liabilities  incurred 
before  the  coming  into  force  of  this  Act ;  and  no  enact- 
ment or  provision  contained  in  any  Act  of  the  Legislature 
of  the  late  Province  of  Canada,  or  of  any  of  the  Provinces 
now  composing  the  Dominion  of  Canada,  respecting  the 
election  of  members  of  the  Elective  House  of  the  Legis- 
lature of  any  such  Province,  shall  apply  to  any  election 
of  a  member  or  members  of  the  House  of  Commons  held 
a  fter  the  passing  of  this  Act,  except  only  such  enactments 
and  provisions  as  may  be  in  force  in  such  Province  at  the 
time  of  such  last  mentioned  election,  relating  to  the 
qualification  of  electors  and  the  formation  of  voters'  lists, 
which  will  apply  for  like  purposes  to  elections  of  mem- 
bers of  the  House  of  Commons  as  provided  by  this  Act. 
By  section  135,  it  was  provided  that  the  Act  should  come 
into  force  on  the  first  day  of  July  next  after  the  passing 
thereof. 

Where  proceedings  have  been  taken  before  the  passing 
of  the  Act  referred  to,  to  set  aside  the  election  of  a  member 
for  want  of  the  property  qualification  required  by  law,  at 
the  time  the  election  took  place,  can  the  20th  section  of 
the  Act  above  quoted  be  successfully  invoked  to  aid  the 
unqualified  candidate,  and  destroy  the  rights  of  the 
petitioners  ? 

If  proceedings  in  the  Election  Court  are  to  be  analo- 
gous to  suits  in  other  courts,  then  the  rights  of  the 
parties  ought  to  be  decided  according  to  the  law  as  it 
stood  before  it  was  repealed.  No  doubt  there  may  be 
cases  where  persons  may  be  deprived  of  rights  and 
remedies  which  they  had  when  the  actions  were  com- 
menced, by  the  effect  of  some  Act  of  Parliament.  But 
then  it  ought  to  appear  that  such  was  the  intention  of 
the  Legislature  in  passing  the  Act,  or  that  such  result 
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was  the  natural  and  proper  one  to  flow  from  the  Act 
itself.  The  intention  seems  to  be,  by  the  134th  section, 
that  the  Act  in  force  at  the  time  the  elections  took  place 
should  not  be  repealed  as  to  elections  held,  rights  ac- 
quired, or  liabilities  incurred  before  the  coming  into  force 
of  the  new  Act.  It  also  refers  to  certain  enactments 
which  should  not  apply  to  any  election  of  a  member  of  the 
House  of  Commons  held  after  the  passing  of  the  Act.  The 
obvious  intention  of  the  Legislature  seems  to  have  been 
that  which  would  be  considered  reasonable,  viz.,  that  as 
to  the  elections  held  before  the  passing  of  the  Act,  the 
law  then  in  force  should  prevail,  whilst  as  to  elections 
after  the  passing  of  the  Act,  the  new  law  should  be  acted 
on,  and  govern  the  rights  of  the  parties. 

Under  the  Dominion  Statute,  31  Vic,  cap.  1  (the  Inter- 
pretation Act),  in  relation  to  the  construction  of  Acts  of 
the  Parliament  of  Canada,  it  is  provided  by  sec.  7,  sub- 
sec.  35,  that  "  When  any  Act  is  repealed,  wholly  or  in 
part,  and  other  provisions  substituted,  all  officers,  persons, 
bodies  politic  or  corporate,  acting  under  the  old  law,  shall 
continue  to  act  as  if  appointed  to  act  under  the  new  law 
until  others  are  appointed  in  their  stead ;  and  all  pro- 
ceedings taken  under  the  old  law  shall  be  taken  up  and 
continued  under  the  new  law,  when  not  inconsistent 
therewith ;  and  all  penalties  and  forfeitures  may  be  re- 
covered, and  all  proceedings  had  in  relation  to  matters 
tuhich  have  happened  before  the  repeal,  in  the  same  manner 
as  if  the  law  were  still  in  force,  pursuing  the  new  provi- 
sions so  far  as  they  can  be  adapted  to  the  old  law." 

Sub-sec.  36.  "  The  repeal  of  an  Act  at  any  time  shall 
not  affect  any  act  done,  or  any  right  or  right  of  action 
existing,  accruing,  accrued  or  established,  or  any  pro- 
ceedings commenced  in  a  civil  cause  before  the  time 
when  such  repeal  shall  take  effect,  but  the  proceedings 
in  such  case  shall  be  conformable,  when  necessary,  to  the 
repealing  Act." 

Sub-sec.  37.  No  offence  committed,  and  no  penalty  or 
forfeiture  incurred,  and  no  proceedings  pending  under 
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any  Act  at  any  time  repealed,  shall  be  affected  by  the 
repeal,  except  that  the  proceedings  shall  be  conformable, 
when  necessary,  to  the  repealing  Act ;  and  that  when  any 
penalty,  forfeiture  or  punishment  shall  have  been  miti- 
gated by  any  of  the  provisions  of  the  repealing  Act,  such 
provisions  shall  be  extended  and  applied  to  any  judgment 
to  be  pronounced  after  such  repeal." 

The  section  as  to  the  property  qualification  does  not 
come  into "  force  by  repeal  of  the  Act  of  1873,  under 
which  this  election  was  held,  but  by  its  own  affirmative 
power,  declaring  that  after  the  passing  of  the  Act  no 
qualification  should  be  required  of  a  candidate  for  a  seat 
in  the  House  of  Commons  of  Canada.  The  petitioner 
here  became  a  candidate  before  the  Act  in  question  was 
passed,  and  the  election  which  he  is  contesting  was  held, 
and  the  respondent  was  returned  as  a  member,  before  the 
Act  in  question  was  introduced.  The  fair  and  reasonable 
interpretation  of  the  meaning  of  the  Legislature  is,  that 
the  20th  section  refers  to  candidates  for  a  seat  at  some 
future  election,  not  to  candidates  when  the  election  had 
taken  place,  and  when  what  is  to  be  done  in  relation 
to  them  is  to  correct  the  errors  and  mistakes  then 
made. 

The  proper  view  to  take,  we  think,  looking  at  the 
statute  itself,  the  Interpretation  Act,  and  the  general  rules 
applicable  to  the  construction  of  statutes,  is  that  the 
Legislature  did  not  intend  to  affect  the  rights  of  parties 
in  pending  proceedings,  but  that  they  should  be  decided  as 
the  law  existed  before  the  passage  of  the  Act  referred  to. 

We  have  already  stated  what  we  think  the  law  was  on 
the  subject  of  the  property  qualification  necessary  to  be 
possessed  by  candidates  to  qualify  them  to  be  elected, 
when  the  election  in  question  took  place. 

As  to  the  objection  to  the  charge  of  treating  and  undue- 
influence  alleged  in  the  third  paragraph  of  thp  petition  in 
connection  with  bribery,  if  the  treating  were  to|such  an 
extent  as  to  amount  to  bribery,  and  the  undue  influence 
was  of  a  character  to  affect  the  whole  election  without 
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referring  to  any  statutory  provisions,  it  would,  by  the  law 
of  Parliament,  I  apprehend,  influence  the  result. 

The  first  principle  of  Parliamentary  law,  as  applicable 
to  elections,  is  that  they  must  be  free,  and  if  treating  and 
undue  influence  were  carried  to  an  extent  to  render  the 
election  not  free,  then  the  election  would  be  void.  The 
following  observations  apply  generally  to  votes  that  may 
be  influenced  by  treating,  etc.  A  vote  influenced  by 
treating  was  bad  before  the  s^tute,  and  is  bad  now. 
Under  the  statute  it  would  seem  necessary  to  show  not 
only  that  the  entertainment  was  corruptly  received  by  the 
voter,  but  that  it  was  corruptly  given  by  the  candidate ; 
but  as  proof  of  the  former  would  invalidate  the  vote  at 
common  law,  it  is  unnecessary  to  add  proof  of  the  latter. 

The  23rd  section  of  the  Corrupt  Practices  Act  of  1854 
(Imp.),  which  declares  the  giving  of  entertainments  to 
voters  on  the  polling  and  nomination  days  to  be  illegal, 
says  nothing  as  to  the  effect  upon  the  votes  given.  For 
this,  therefore,  resort  must  be  again  had  to  the  common 
law  of  Parliament ;  and  the  question  will  be,  as  hereto- 
fore, whether  the  vote  was  influenced  by  the  result  of  the 
entertainment  or  not. 

A  vote  unduly  influenced  is  a  bad  vote  by  the  common 
law  of  Parliament :  Rogers  on  Elections,  10th  Ed.,  p.  536. 

It  is  very  embarrassing  to  carry  out  the  Dominion  Con- 
troverted Election  Act  of  1873,  owing  to  the  fact  that  we 
have  no  Corrupt  Practices  Prevention  Act  applicable  to 
Dominion  elections,  which  contains  all  of  the  provisions 
of  the  Imperial  Act  of  17  &  18  Vic,  cap.  102,  and  that 
the  Dominion  Act  of  1873  omits  the  43rd  and  44th  sec- 
tions, which  are  contained  in  the  Parliamentary  Elections 
Act  of  1868,  Imp.  Stat.  31  &  32  Vic,  cap.  125,  from 
which  the  Dominion  Act  was  undoubtedly  framed.  These 
sections,  with  some  in  the  Corrupt  Practices  Act,  have  a 
very  important  bearing  on  the  questions  which  may  come 
before  the  Election  Judges. 

Under  the  43rd  section  (Imp.),  when  it  is  found  by  the 
report  of  the  Judge  upon  an  election  petition  under  the  Act 


1874.] 


NORTH  VICTORIA. 


601 


that  bribery  has  been  committed  by,  or  with  the  knowledge 
and  consent  of,  any  candidate  at  an  election,  such  candi- 
date shall  be  deemed  to  have  been  personally  guilty  of 
bribery  at  such  election,  and  his  election,  if  he  has  been 
elected,  shall  be  void,  and  he  shall  be  incapable  of  being 
elected  to,  and  of  sitting  in,  the  House  of  Commons 
during  the  seven  years  next  after  the  date  of  his  being 
found  guilty,  and  he  shall  be  further  incapable,  during 
the  said  seven  years,  of  holding  office,  etc. 

The  44th  section  (Imp.)  makes  his  election  void  if  he 
employs  any  person  as  his  agent  who  has  been  found 
guilty  of  any  corrupt  practice,  or  reported  guilty  of  any 
corrupt  practice  by  a  committee  of  the  House  of  Com- 
mons, or  the  report  of  a  Judge  on  an  election  petition 
under  the  Act,  or  a  report  of  commissioners  appointed 
under  cap.  57,  15  &  16  Vic. 

Under  the  45th  section  (Imp.),  any  person  other  than  a 
candidate  found  guilty  of  bribery  in  any  proceeding  in 
which,  after  notice  of  the  charge,  he  has  had  an  oppor- 
tunity of  being  heard,  shall,  during  the  next  seven  years 
after  the  time  he  has  so  been  found  guilty,  be  incapable 
of  being  elected  or  sitting  in  Parliament. 

By  the  36th  section  of  the  Corrupt  Practices  Preven- 
tion Act  of  1854,  Imperial  Statute,  it  is  enacted :  If  any 
candidate,  at  any  election  for  any  county,  city  or  borough^ 
shall  be  declared  by  any  Election  Committee  guilty,  by 
himself  or  agents,  of  bribery,  treating  or  undue  influence 
at  such  election,  such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  such  county,  city,  or 
borough,  during  the  Parliament  then  in  existence. 

The  law  being  in  this  state  in  England,  the  Parlia- 
mentary Elections  Act,  section  3,  declares  that  corrupt 
practices  shall  mean  bribery,  treating  and  undue  in- 
fluence, or  any  of  such  oflences  as  defined  by  Act  of 
Parliament,  or  recognized  by  the  common  law  of  Parlia- 
ment. By  the  same  section  of  the  Dominion  Controverted 
Elections  Act  of  1873,  it  is  declared  that  "corrupt  practices 
shall  mean  bribery  and  undue  influence,  treating,  per- 
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sonation  and  other  illegal  and  prohibited  acts,  in  reference 
to  elections,  or  any  of  such  offences,  as  defined  by  Act  of 
the  Parliament  of  Canada." 

Under  section  20  of  the  Dominion  Act  of  1873,  cap.  28, 
when  any  charge  is  made  in  an  election  petition  of  any 
corrupt  practice  having  been  committed  at  the  election  to 
which  the  petition  refers,  the  Judge  shall,  in  addition  to 
the  certificate  (required  by  the  19th  sec),  and  at  the  same 
time  report  in  writing  to  the  Speaker  as  follows : 

{a)  Whether  any  corrupt  practice  has  or  has  not  been 
proved  to  have  been  committed  by,  or  with  the  know- 
ledge and  consent  of,  any  candidate  at  such  elections, 
stating  the  name  of  such  candidate  and  the  nature  of  such 
corrupt  practice. 

{b)  The  names  of  any  persons  who  have  been  proved 
at  the  trial  to  have  been  guilty  of  any  corrupt  practice. 

(c)  Whether  corrupt  practices  have,  or  whether  there  is 
reason  to  believe  that  corrupt  practices  have  extensively 
prevailed  at  the  election  to  which  the  petition  relates. 

These  provisions  are  similar  to  those  contained  in  the 
Imperial  Act. 

Taking  the  whole  of  that  Act,  it  is  very  apparent  that 
the  report  as  to  corrupt  practices  is  consistent  with  it,  and 
by  it  certain  results  are  to  follow  the  report.  The  want 
of  these  omitted  clauses,  and  of  the  .36th  section  of  the 
Corrupt  Practices  Act,  renders  it  difficult  to  say  how  far 
the  report,  as  to  sections  (6)  and  (c),  required  of  the  Judge, 
will  be  of  use  when  returned  to  the  House  of  Commons. 
The  Legislature  still  requires  the  report  to  be  made,  and 
we  do  not  see  how  we  can  strike  out  the  clause  of  the 
petition  complaining  of  the  practices  referred  to. 

The  ISth  sec.  of  Dominion  Elections  Act,  36  Vic,  cap. 
27,  forbids  any  candidate,  directly  or  indirectly,  to  employ 
any  means  of  corruption  by  giving  any  sum  of  money, 
office,  place,  or  employment,  gratuity  or  reward,  or  any 
bond,  bill  or  note,  or  conveyance  of  land,  or  any  promise  of 
the  same,  nor  shall  he,  either  by  himself  or  his  authorized 
agent  for  that  purpose,  threaten  any  elector  with,  losing 
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any  office,  salary,  income  or  advantage,  with  intent  to 
corrupt  or  bribe  any  elector  to  vote  for  such  candidate,  or 
to  keep  back  any  elector  from  voting  for  any  other  can- 
didate ;  nor  shall  he  open  and  support,  or  cause  to  be 
opened  and  supported  at  his  costs  and  charges,  any  house 
of  public  entertainment  for  the  accommodation  of  the 
electors  ;  and  if  any  representative  returned  to  the  House 
of  Commons  is  proved  guilty,  before  the  proper  tribunal, 
of  using  any>  of  the  above  means  to  procure  his  election, 
his  election  shall  be  thereby  declared  void,  and  he  shall 
be  incapable  of  being  a  candidate,  or  being  elected  or 
returned  during  that  Parliament. 

The  Corrupt  Practices  Act  of  1860,  passed  by  the 
Province  of  Canada,  defines  bribery  in  the  same  way  as 
the  English  Act  of  1854,  and  in  the  same  way  declares 
the  offence  a  misdemeanor,  for  which  the  parties  may  be 
punished,  both  the  giver  and  receiver  of  the  bribe.  Under 
the  6th  section  of  the  English  Act,  it  is  provided  that  if  a 
person  claims  to  be  placed  on  the  list  of  voters  who  has 
been  convicted  of  bribery  or  undue  influence  at  an  elec- 
tion, or  a  judgment  recovered  against  him  for  any  penal 
sum  recoverable  in  respect  of  any  of  the  offences  of 
bribery,  treating  or  undue  influence,  then  the  Revising 
Barrister  shall  erase  the  name  of  such  person  from  the 
list  of  voters ;  or  if  he  claims  to  have  his  name  inserte  i 
on  the  list,  he  shall  disallow  such  claim ;  and  the  names 
of  such  persons  so  expunged  from  the  list  of  voters,  or 
refused  to  be  placed  thereon,  shall  be  inserted  in  a  list  of 
persons  disqualified  for  bribery,  treating  or  undue  in- 
fluence, which  shall  be  appended  to  and  published  with 
the  list  of  voters. 

The  36th  section,  already  referred  to,  applies  to  the 
candidate,  and  declares  him  incapable  of  being  elected  or 
sitting  in  Parliament,  when  he  shall  be  declared  guilty  by 
an  Election  Committee. 

The  3rd  section  of  the  Provincial  Statute  of  1860  makes 
the  hiring  of  vehicles  to  convey  electors  to  the  polls,  or 
paying  the  expenses  of  electors  in  coming  to  the  polls. 
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illegal  acts,  and  makes  the  person  offending  liable  to  a 
penalty  of  S30  for  each  offence,  and  costs  of  suit ;  and 
any  elector  who  shall  hire  his  horse  to  any  candidate,  or 
the  agent  of  such  candidate,  for  the  purpose  of  conveying 
electors  to  or  from  the  polls,  shall,  i'pso  facto,  be  dis- 
qualified from  voting  at  such  election,  and  shall  also  for- 
feit $30  to  any  person  who  shall  sue  for  the  same. 

This  section,  and  the  18th  section  of  the  Dominion  Act, 
cap.  27,  of  1873,  seem  to  be  the  only  ones  which  declare 
the  effect  on  the  voter  and  the  candidate  of  the  illegal 
and  prohibited  acts. 

In  the  Act  of  1860,  the  bribery  is  delared  to  be  a  mis- 
demeanor, and  the  mode  of  recovering  the  penalty  pointed 
out,  but  its  effect  on  the  status  of  the  member  and  the 
voter  is  not  declared. 

Whilst  the  Controverted  Elections  Act  of  1873  defines 
what  corrupt  practices  shall  mean,  and  makes  it  necessary 
for  the  Judge,  under  certain  circumstances,  to  report 
whether  such  practices  have  been  proved  to  have  been 
committed,  and  by  whom  committed,  yet  the  statute  does 
not  declare  the  effect  of  such  report.  We  are  then  left  in 
these  unprovided  cases  to  the  common  law  of  Parliament, 
The  bribing  of  an  elector  was  always  punishable  at 
common  law,  independent  of  the  statute  :  Rogers  on  Elec- 
tions, 10th  Ed.  308,  and  Lord  Mansfield's  opinion  expressed 
in  Rex  v.  Pitt  (3  Burr.  1335.) 

In  Rex  V.  Vaugkan  (4  Burr.  2501),  Lord  Mansfield  said, 
Wherever  it  is  a  crime  to  take  it  is  a  crime  to  give ;  they 
are  reciprocal.    And  in  many  cases,  especially  in  bribery 
at  elections  to  Parliament,  the  attempt  is  a  crime ;  it  is 
complete  on  his  side  who  offers  it." 

It  therefore  appears  to  be  a  crime  in  the  giver  as  well 
as  the  receiver  of  the  bribe,  and  both  may  be  indicted. 

In  Bushby's  Election  Law,  4th  Ed.  Ill,  it  is  stated: 
"  Now  one  consequence  in  Parliament  of  common  law 
bribery,  when  committed  by  a  duly  qualified  and  success- 
ful candidate  at  an  election,  was  to  enable  the  House,  and 
it  exclusively,  to  annul  his  return,  and  that  though  only 
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a  single  bribe  was  proved.  All  the  votes  so  procured  were 
void,  and  even  after  deducting  them,  had  he  still  a  ma- 
jority in  his  favor,  the  result  was  the  same."  See  May's 
Pari.  Prac.  7th  Ed.  56 ;  Simeon,  166  ;  ,2  Doug.  404,  n. 

This  was  intended  not  so  much  as  a  penalty,  as  to 
secure  to  constituents  a  free  and  incorrupt  choice,  seeing 
that  a  single  purchased  vote,  brought  home  to  the  candi- 
date, might  well  throw  doubt  on  his  whole  majority. 

It  is  said  an  elector  who  has  administered  bribes  is  not 
disqualified  at  common  law  from  voting  afterwards  at 
that  or  any  other  election:  Bushby  114,  and  cases  there 
cited. 

The  unauthorized  bribes  of  third  persons,  who  are  not 
agents  of  the  candidate,  do  not  affect  his  return,  though 
given  in  his  interest,  unless  the  majority  depends  on  votes 
so  obtained,  or  unless  such  bribes  occasion  general  cor- 
ruption:  Bushby,  121. 

It  seems  a  strange  state  of  the  law  that  the  person  who 
bribes  may  be  indicted  for  a  crime  and  punished  in  that 
way,  yet  his  vote  may  stand  good,  whilst  the  person 
bribed  loses  his  vote  and  the  candidate  may  lose  his  seat. 
It  may  be  that  this  will  be  the  result,  because  of  the  omis- 
sions in  our  statute  law ;  but  when  the  evidence  in  such 
a  case  is  brought  before  me,  and  I  am  compelled  to  decide, 
I  would  give  the  question  more  consideration  than  I  have 
been  able  as  vet  to  bestow  on  it,  before  holding  that  the 
vote  of  the  person  giving  the  bribe  would  be  held  good. 

In  being  called  on  as  we  now  are,  without  any  evidence 
before  us,  to  decide  certain  questions  which  may  affect 
the  qualification  of  voters  or  the  standing  of  candidates, 
and  which  in  truth  can  only  apply  to  a  limited  number  of 
cases  (the  law,  both  in  the  Dominion  and  Province  of 
Ontario,  differing  now  from  the  Imperial  statute),  the 
language  of  Willes,  J.,  in  Stevens  v.  Tillett  (L.  R.  6  C.  P. 
147),  seems  to  me  peculiarly  applicable.  He  says  :  "  The 
order  in  this  case  to  strike  out  the  clauses  in  the  petition 
which  were  objected  to  must  therefore  be  sustained,  if  it 
be  sustained,  upon  showing  that  leaving  those  clauses 
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in  the  petition  could  not  have  any  effectual  end  in  the 
disposal  of  the  prayer  thereof,  whatever  might  be  the 
character  of  the  evidence  which  was  produced  before  the 
Judge  at  the  trial.  The  true  question,  as  it  appears  to 
me,  upon  this  occasion,  is  whether  in  any  reasonably  con- 
ceivable state  of  the  evidence  a  case  might  be  made  out, 
upon  the  trial  of  this  petition  before  the  Judge  in  the 
regular  and  ordinary  way,  which  would  make  it  the  duty 
of  the  Judge  to  grant  the  prayer  of  the  petition." 

We  do  not  feel  warranted,  in  this  stage  of  the  proceed- 
ings, in  striking  out  that  portion  of  the  fourth  paragraph 
of  the  petition  which  relates  to  the  votes  of  persons  who 
were  guilty  of  bribery,  treating,  or  undue  influence. 

Under  the  Dominion  Statute,  36  Vic,  cap.  27,  sec.  2, 
the  laws  in  force  in  the  several  Provinces  of  Canada^ 
Nova  Scotia  and  New  Brunswick,  on  1st  July,  1867, 
relative  to  the  qualifications,  etc.,  of  members,  the  voters 
at  elections  of  such  members,  the  oaths  to  be  taken  by 
voters  ....  and  generally  the  proceedings  at  and 
incident  to  such  elections,  shall,  as  provided  by  the  British 
North  America  Act  of  1867,  continue  to  apply  respec- 
tively to  elections  of  members  to  serve  in  the  House  of 
Commons  for  the  Provinces  of  Ontario,  Quebec,  Nova 
Scotia  and  New  Brunswick,  subject  to  exceptions  and 
provisions  thereafter  made. 

By  sec.  4,  subject  to  the  provisions  thereinafter  made, 
the  qualification  of  voters  at  elections  in  the  Province  of 
Ontario,  for  members  of  the  House  of  Commons,  shall  he 
that  established  by  the  laws  in  force  in  that  Province  on 
23rd  January,  1869,  as  the  qiud/jicalion  of  voters  at  elec- 
tions of  members  of  the  LeglsloMve  Assembly ;  and  the 
voters'  lists  to  be  used  at  the  election  of  members  of  the 
House  of  Commons  shall  be  the  same  as  if  such  elections 
were  of  members  of  the  Legislative  Assembly,  on  the  basis 
of  the  qualification  aforesaid  ;  and  the  polling  subdivisions 
or  wards  shall  be  the  same  as  if  such  elections  were  for 
members  of  the  Legislative  Assembly ;  and  the  returning 
officer  shall  provide  a  polling-place  for  each  subdivision 
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or  ward  in  the  most  central  or  convenient  place  for  such 
elections. 

By  sec.  5,  the  oath  or  affirmation  to  be  required  of 
voters  in  the  said  Province  shall  be  that  prescribed  by 
the  54th  section  of  cap.  6  of  the  Consolidated  Statutes  of 
Canada,  and  no  other,  except  in  Algoma  and  Muskoka,  as 
thereafter  provided. 

Under  sec.  41  of  the  British  North  America  Act,  all 
laws  in  force  in  the  several  Provinces  at  the  time  of  the 
union  relative  to  the  voters  at  elections  of  members  of 
the  Legislative  Assembly,  the  oaths  to  be  taken  by  voters, 
the  proceedings  at  elections,  etc.,  respectively,  apply  to 
elections  of  members  to  serve  in  the  House  of  Commons. 
The  qualification  of  voters  in  Ontario  referred  to  by  sec. 
4,  above  cited,  is  regulated  by  Provincial  Statute,  32  Vic, 
cap.  21.  By  sec.  5  of  that  Act,  the  following  persons,  and 
no  other  persons,  being  of  the  full  age  of  twenty-one  years, 
and  subjects  of  Her  Majesty  by  birth  or  naturalization, 
and  not  being  disqualified  under  the  preceding  sections 
(2,  3,  4),  or  otherwise  by  law  prevented  from  voting,  if 
duly  registered  or  entered  on  the  last  revised  and  certified 
list  of  voters  according  to  the  provisions  of  that  Act,  shall 
be  entitled  to  vote  at  the  elections  of  members  to  serve  in 
the  Legislative  Assembly,  viz. : 

(1.)  Every  male  person  being  actually  and  bona  fide 
the  owner,  tenant,  or  occupant  of  real  property  of  the 
value  hereinafter  next  mentioned,  and  being  entered  on 
the  then  last  revised  assessment  roll  for  any  city,  town, 
village,  or  township,  as  the  owner,  tenant,  or  occupant  of 
such  real  property  of  the  actual  value  in  cities  of  $400,  in 
towns  of  $300,  in  incorporated  villages  of  $200,  and  in 
townships  of  $200,  shall  be  entitled  to  vote  at  elections  of  ^ 
members  of  the  Legislative  Assembly. 

As  to  the  fifth  paragraph,  we  think  the  petitioner  may 
show  : 

1.  That  the  voter  was  not  twenty-one  years  of  age. 

2.  That  he  was  not  a  subject  of  Her  Majesty  by  birth 
or  naturalization. 
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3.  That  he  was  otherwise  by  law  prevented  from  voting. 

4.  That  he  was  not  actually  and  bona  fide  the  owner, 
tenant,  or  occupant  of  the  real  property  in  respect  of 
which  he  is  assessed. 

We  think  the  roll  conclusive  as  to  the  amount  of  the 
assessment.  The  fact  that  the  name  of  a  person  is  on  the 
f/  assessment  roll  or  list  of  voters  is  not  conclusive  as  to  his 
11  right  to  vote.  If  his  name  is  on  the  list  and  he  takes  the 
oath  required  by  the  statute,  the  returning  officer  may  be 
bound  to  record  his  vote,  but  that  does  not  seem  conclu- 
sive under  the  words  of  the  Ontario  Act.  It  is  not  being 
registered  that  gives  the  qualification  ;  but  though  he  has 
the  qualification  in  other  respects,  he  cannot  vote  unless 
his  name  is  entered  on  the  proper  list.  At  one  time,  in 
England,  though  the  name  was  on  the  register  and  the 
returning  officer  was  bound  to  admit  the  vote,  yet  it 
might  be  attacked  on  a  scrutiny,  and  even  now  for  some 
causes  may  still  be  attacked. 

Under  the  view  we  take  of  the  qualification  being 
regulated  by  the  Ontario  Act,  we  do  not  think  we  can 
properly  pass  over  or  disallow  the  part  of  the  5th  para- 
graph of  the  petition  objected  to. 

Then,  as  to  the  objection  to  the  latter  part  of  the  8th 
paragraph,  paying  the  travelling  expenses  of  persons 
coming  and  returning  from  the  election.  By  the  Corrupt 
Practices  Act  of  Canada  of  1860,  sec.  3,  paying  the  ex- 
penses of  voters  is  an  illegal  act,  and  any  elector  who  shall 
hire  his  horse  to  any  candidate  or  agent  for  the  purpose 
of  conveying  electors  to  and  from  the  polling  places,  shall 
be  disqualified  from  voting  at  such  election.  Section  71 
of  the  Ontario  Act,  32  Vic,  cap.  21,  is  similar  in  effect, 
and  a  penalty  of  SlOO  is  imposed,  but  the  latter  part  pro- 
vides that  any  elector  who  shall  hire  a  horse,  etc.,  for  any 
candidate  ov  for  any  agent  of  any  candidate  for  the  pur- 
pose of  conveying  any  electors  to  and  frorh  the  polling 
place,  shall  be  disqualified  from  voting  at  such  election, 
and  under  a  penalty  of  $100.  Cooper  v.  Slade  (6  H.  L. 
746),  seems  to  be  to  the  effect  that  merely  paying  the 
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expenses  o£  an  elector,  as  the  law  stood  in  England,  was 
not  a  violation  of  the  statute,  but  promising'  to  pay  might 
be  held  to  be  bribery.  In  the  present  state  of  the  law  we 
do  not  think  we  can  properly  exclude  inquiring  into  these 
matters.* 

As  to  the  objection  to  the  10th  paragraph.  If  the 
names  of  persons,  whose  votes  would  not  be  legal  in  the 
view  already  expressed  in  the  objection  to  the  5th  para- 
graph of  the  petition,  were  inserted  on  the  lists  handed  to 
the  deputy  returning  officer,  their  votes  for  respondent 
would  be  bad,  though  the  names  were  on  the  lists  handed 
to  the  deputy  returning  officer,  for  the  reasons  already 
given.  And  if  persons  who  were  in  other  respects  properly 
entitled  to  vote,  and  whose  names  were  on  the  last  revised 
and  certified  list  of  voters  according  to  the  provision  of 
the  statute,  tendered  their  votes  for  petitioner,  it  may  be 
contended  with  great  force  that  they  are  entitled  to  have 
their  votes  now  recorded  for  the  petitioner.  The  mistake 
in  copying  their  names  on  the  list  for  the  particular  sub- 
division, or  ward,  should  not  deprive  a  legally  qualified 
voter  of  his  vote,  though  it  might  justify  the  deputy  re- 
turning officer  in  refusing  to  receive  it.  But  the  mere 
fact  that  the  lists  were  not  correct  alphabetical  lists,  or 
had  not  the  correct  number  of  the  lot,  or  their  not  being 
duly  certified  according  to  the  statute,  would  be  no  ground 
for  setting  aside  the  election,  unless  some  injury  resulted 
from  the  omission,  as  if  some  electors  were  deprived  of 
their  votes,  or  the  result  of  the  election  in  some  way  was 
influenced  by  the  mistake. 

As  to  the  12th  paragraph,  the  observation  just  made 
will  apply  to  it.  These  objections  to  what  may  really  be 
considered  as  omitting  the  doing  of  matters  as  to  which 
the  statute  is  considered  as  directory,  have  never  been 
held  of  sufficient  importance  to  avoid  an  election,  unless  it 
can  be  shown  that  some  injustice  has  been  done  by  the 


*  Hiring  teams  to  convey  voters  to  or  from  the  poll  was  subsequently  declared  to 
be  a  corrupt  practice  by  the  Dominion  Elections  Act,  1874  (37  Vic,  c.  9),  ss.  96  and  98. 
See  also  Young  v.  Smith,  4  Sup.  Ct.  Can.  494. 
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omission — that  voters  who  were  entitled  to  vote  have  been 
deprived  of  their  rights,  and  that  if  what  the  statute 
required  had  really  been  done,  a  different  result  would 
have  followed.  In  the  absence  of  this  being  shown,  these 
objections  would  not  have  any  weight ;  and  this  para- 
graph was  given  up  on  the  argument. 

The  result  is  that  all  the  paragraphs  in  the  petition 
stand  except  the  12th  :  that  all  the  preliminary  objections 
are  overruled  except  the  1st  and  the  8th,  and  if  it  is 
shown  at  the  trial  that  the  petitioner  had  not  the  neces- 
sary property  qualification,  he  cannot  be  seated,  but  he 
may  still  show  that  respondent  was  not  duly  ele  cted. 

Speagge,  C. — I  have  entertained  some  doubt  whether 
the  voters'  lists  under  the  Provincial  Statute,  32  Vic,  cap- 
21,  are  not  conclusive,  so  far  as  the  property  qualification 
of  voters  is  concerned,  though  I  confess  I  feel  the  force  of 
the  reasoning  by  which  an  opposite  conclusion  is  arrived 
at.  Section  5  of  the  Act  defines  the  property  qualification 
entitling  a  person  to  vote.  Then  follow  other  sections, 
making  provision  for  the  registration  of  voters  and  the 
making  out  by  municipal  officers  of  lists  of  persons  en- 
titled to  vote.  Then  follows  sec.  7,  subsec  10,  as  follows: 
"  No  person  shall  be  admitted  to  vote  unless  his  name 
appears  on  the  last  list  of  voters  made,  certified,  and 
delivered  to  the  Clerk  of  the  Peace  at  least  one  month 
before  the  date  of  the  writ  to  hold  such  election ;  and  no 
question  of  qualification  shall  be  raised  at  any  such  elec- 
tion, except  to  ascertain  whether  the  party  tendering  his 
vote  is  the  same  party  intended  to  be  designated  in  the 
alphabetical  list  as  aforesaid."  Sec.  41  provides  for  an 
oath  being  administered  to  a  voter  by  the  deputy  return- 
ing officer.  This  oath  is  in  proof  (inter  alia)  of  property 
qualification  in  the  real  estate  in  respect  of  which  the 
voter's  name  appears  on  the  voters'  list ;  also  as  to  his 
being  a  British  subject ;  as  to  his  being  of  age  ;  and  that 
he  has  not  voted  before  at  the  election,  and  has  not  re- 
ceived or  been  promised  anything  to  induce  him  to  vote. 
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An  oath  being  required  as  to  the  property  qualification 
of  the  voter,  is  raising  a  question  of  qualification  other 
than  the  question  of  identity,  so  that  even  at  the  election 
itself  the  voters'  list  is  not  conclusive  as  to  the  right  of  a 
person  whose  name  is  upon  it,  to  vote  :  and  if  not  conclu- 
sive there,  it  is,  a  fortiori,  that  it  would  not  be  conclusive 
upon  a  scrutiny  upon  the  trial  of  an  election  petition. 

Upon  subsec.  10  alone  I  should  have  felt  some  doubt,  for 
the  defining  of  the  qualification  in  sec.  5  was  necessary  to 
the  registration  of  voters,  and  preparing  the  lists  for  elec- 
tion ;  and  the  provision  in  sec.  5  might  well  be  introduced 
in  the  Act  for  that  purpose  only ;  but  sec.  41  and  the 
voters'  oath  show  that  the  voters'  lists  were  not  intended 
to  be  conclusive.  The  voter  is  required  to  swear  that  at 
the  final  revision  and  correction  of  the  assessment  roll 
he  was  actually,  truly,  and  in  good  faith  possessed  to  his 
own  use  and  benefit  as  owner,  or  tenant,  of  the  real  estate  ' 
in  respect  of  which  his  name  is  on  the  voters'  list ;  and 
I  agree  in  thinking  that  the  fact  whether  he  w^as  so 
possessed  is  a  fact  necessarily  open  to  question  upon  a 
scrutiny. 

Hagarty,  C.J.  CP.,  concurred. 
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Before  Mr.  Justice  Morrison. 

Lindsay,  4th  to  10th  November,  187 4, 

Hector  Cameron,  Fetitioner,  v.  James  Maclennan, 
Respondent 

Hiring  of  teams — Bribery — Offers  to  bribe — Division  Court  bailiffs. 

Where  the  amounts  paid  for  hirinfj;  teams  were  fair  and  reasonable,  such 
hiring  was  not  bribery  under  the  Dominion  Controverted  Elections 
Act,  1873. 

Where  a  canvasser  for  the  respondent  received  money  for  hiring  teams, 
and  hired  from  those  indebted  to  him,  and  agreed  with  them  to  give 
them  credit  for  the  respective  amounts  to  be  paid  for  the  teams,  such 
an  arrangement  was  not  evidence  of  corrupt  practices. 

Money  given  to  a  person  to  hire  a  team  and  to  go  round  canvassing,  held, 
on  the  evidence,  not  bribery. 

One  L.,  a  tavern  keeper,  was  told  by  H.,  one  of  respondent's  canvassers, 
that  he  thought  L.  could  get  $18  or  $20  from  P.,  if  he  would  stay  at 
home  during  the  election.  L.  expected  that  the  money  would  be  spent 
at  his  tavern,  and  showed  that  he  did  not  know  what  was  intended. 
Neither  H.  nor  P.  were  examined  : 

Held,  on  the  evidence,  there  was  no  actual  offer  to  bribe. 

Observations  on  the  impropriety  of  Division  Court  bailiffs  canvassing 
voters  during  an  election. 

The  petition  is  set  out  on  p.  384.  The  petitioner  and 
respondent  were  the  candidates  at  the  election.  After 
the  decision  of  the  Election  Court  on  the  preliminary 
objections,  the  petition  was  brought  on  for  trial. 

The  Petitioner  in  person  for  petitioner. 
Mr.  John  D.  Armour,  Q.C.,  for  respondent. 

The  general  facts  of  the  case  are  set  out  in  the  judg_ 
ment. 

Morrison,  J. — I  quite  concur  in  the  observations  made 
by  the  petitioner,  in  closing  his  argument,  that  from  the 
evidence  throughout  there  is  not  the  slightest  suspicion 
of  an  imputation  agaiust  the  purity  of  the  respondent's 
dealings  in  or  about  the  election,  or  that  the  slightest 
suspicion  exists  that  he  did  not  honestly  do  his  utmost 
to  avoid  any  act  and  anything  illegal  or  contrary  to  the 
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principles  of  the  election  law;  while,  on  the  other  hand, 
he  appears  to  have  acted  with  the  utmost  care  and  cau- 
tion, and  with  a  true  desire  to  avoid  and  prevent  any 
improper  act.  I  may  further  add  that  in  taking  into 
account  that  the  riding  consists  of  thirteen  townships,  in 
many  of  which  the  voters  are  sparse  and  reside  apart, 
and  have  necessarily  in  many  cases  considerable  distances 
to  go  to  the  polls,  the  expenditure  of  money — which 
principally,  if  not  all,  was  spent  in  hiring  conveyances — 
was,  in  my  opinion,  very  moderate  indeed. 

I  shall  now  proceed  very  briefly  to  state  the  conclusions 
I  have  arrived  at  on  the  charges  of  bribery  and  corrupt 
practices.  As  to  the  general  point  raised  by  the  petitioner 
with  respect  to  the  hiring  of  the  teams  as  being  a  corrupt 
practice,  and  so  avoiding  the  election,  I  must  follow  the 
decision  of  the  Election  Court  in  this  and  other  cases, 
which  has  decided,  as  I  take  it,  that  it  is  not  a  corrupt 
practice  per  se  to  hire  vehicles,  &c.;  and  I  am  of  opinion 
that  in  this  case  the  amounts  paid  for  teams  hired  were 
only  fair  and  reasonable,  and  that  the  hiring  did  not  in 
any  case  amount  to  bribery. 

In  the  particular  charges,  the  first  I  have  to  consider  is 
that  of  James  Stewart,  who  was  a  member  of  the  respond- 
ent's committee.  It  appeared  he  expended  a  sum  of  money 
— not  more  than  $40 ;  $30  of  which  he  got  from  Capt. 
Sinclair,  the  agent  of  respondent.  He  accounted  for  the 
expenditure  in  the  hiring  of  teams  (a  memorandum  of 
which  he  kept  at  the  time  and  produced),  and  in  hiring  a 
person  to  take  out  check-books  to  the  polls.  It  is  alleged 
that  he  paid  $4  improperly  to  one  Carmichael,  who  was 
also  on  the  committee,  telling  him  he  might  require  it 
during  the  election;  that  he  applied  a  large  portion  of 
the  $30  contrary  to  his  instructions  (viz.,  in  paying  for 
teams) ;  and  that  instead  of  paying  money  to  the  parties, 
he  merely  gave  them  credit  for  the  amounts.  Mr.  Car- 
michael testified  that  while  he  received  the  $4  he  did  not 
require  it,  did  not  spend  it,  and  that  he  retained  it  for 
the  committee,  and  that  he  did  not  receive  it  for  any 
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improper  purpose.  Mr.  Stewart  swore  that  the  amounts 
paid  for  the  teams  were  reasonable,  and  that  he  had  hard 
work  to  get  teams  for  the  price,  as  the  weather  was  rough, 
and  that  the  amounts  paid  or  credited  for  the  teams  had 
nothing  to  do  with  the  way  in  which  the  owners  should 
vote,  and  that  there  was  no  understanding  about  it.  I 
have  no  reason  to  doubt  the  truth  of  Mr.  Stewart's  or  Mr. 
Carmichael's  statements,  and  I  see  no  reason  for  thinking 
that  they  were  dealing  corruptly  in  the  matter. 

As  to  the  charge  against  Alexander  Fraser,  who  swears 
that  he  was  neither  a  member  of  a  committee  nor  an 
agent  of  the  respondent,  but  that  he  acted  as  a  mere 
supporter,  it  appears  he  received  $12  from  Mr.  Stewart 
and  $12  from  Capt.  Sinclair,  which  moneys  it  is  quite 
clear  he  got  for  the  purpose  of  hiring  teams  ;  and  he 
swears  he  engaged  five  teams.  It  is  alleged  against  Fraser 
that  although  he  got  the  moneys  to  pay  for  teams,  that 
the  persons  whose  teams  he  hired  were  persons  indebted 
to  him.    It  appears  that  he  was  a  blacksmith,  and  that 
he  had  accounts  against  them,  and  he  told  them  respec- 
tively that  he  would  credit  them  with  the  respective 
amounts,  and  that  they  said  it  would  be  all  the  same  as 
money.    It  was  suggested  that  he  only  hired  four  teams. 
Fraser,  however,  swears  that  he  hired  five,  and  it  is  urged 
that  in  obtaining  the  money,  and  not  paying  the  parties 
money  for  the  teams,  is  evidence  of  a  corrupt  act,  or  a 
corrupt  arrangement  between  the  giver  of  the  money  and 
Fraser ;  in  other  words,  that  it  was  not  received  by  him 
for  the  purpose  alleged.    There  was  nothing  in  evidence 
to  support  this.    The  conduct  of  Fraser  may  be  open  to 
observation  for  engaging  the  teams  of  persons  who  were 
indebted  to  him  ;  but  I  cannot  see  that  this  sharp  practice 
on  his  part  made  the  giving  the  money  to  him,  or  his 
mode  of  using  it,  bribery  or  a  corrupt  practice.  Fraser 
did  not  appear  to  be  prompted  by  a  corrupt  motive,  but 
his  mode  of  dealing  was  not  straightforward. 

As  to  the  charge  against  Mr.  Margach.  He  was  an  active 
canvasser  for  the  respondent ;  he  received  $24  from  the 
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respondent  for  his  own  personal  expenses ;  and  it  appears 
he  made  an  arrangement  with  one  Hartle  to  go  round 
and  canvass.  Hartle  had  no  team  of  his  own,  and  Mar- 
gach  told  him  to  hire  a  team,  and  gave  him  $20  or  $30  to 
pay  for  hiring  and  personal  expenses  ;  and  as  Margach  has 
not  yet  got  an  account  of  this  money,  it  was  urged  that 
this  engaging  of  Hartle  was  a  corrupt  act.  I  fail  to  see 
it  in  that  light  from  the  evidence  adduced. 

Then  as  to  Hartle's  dealings  with  Thomas  Leary.  From 
the  latter 's  testimony  it  appears  that,  according  to  his 
own  statement.  Peck  and  Hartle  were  desirous  that  he 
should  stay  at  home  during  the  election ;  that  Hartle 
said  to  Leary  he  thought  he  could  get  $18  or  $20  from 
Peck  if  he  did  so.    Leary  stated  that  he  expected  it  was 
to  spend  in  his  bar ;  and  that  having  ascertained  imme- 
diately after  the  conversation  that  the  petitioner  would 
be  a  candidate,  he  determined  not  to  stay  at  home,  and  he 
voted  for  the  petitioner.     Hartle  was  not  called ;  Peck 
was,  but  was  not  examined  in  relation  to  the  matter.  No 
doubt  an  offer  to  bribe  is  as  bad  as  an  actual  payment; 
and  if  the  case  made  out  is  that  of  an  offer  to  bribe,  as 
said  by  Martin,  B.  in  the  Cheltenham  case  (1  O'M.  &  H.  66), 
the  evidence  required  should  be  stronger  than  in  respect 
to  bribery  itself ;  it  ought  to  be  made  out  beyond  all 
doubt ;  because  when  two  people  are  talking  of  a  thing 
which  is  not  carried  out,  it  may  be  they  honestly  give 
their  evidence,  but  one  person  may  have  understood  what 
was  said  by  another  differently  from  what  he  intended." 
Here  we  have  only  Leary's  evidence,  and  he  does  not 
prove  an  actual  offer  to  bribe,  but  merely  that  Hartle 
said  he  thought  he  might  get  $18  or  $20  from  Peck  if  he 
would  stay  at  home.    Leary  did  not  expect  to  get  the 
money  even  if  Peck  assented,  but  that  the  money  w^ould 
be  spent  at  his  tavern.    Leary  showed  in  his  evidence 
that  he  clearly  did  not  understand  what  was  intended. 
I  do  not  think  that  I  should  be  warranted  upon  such 
testimony  to  hold  that  there  was  an  actual  offer  to  bribe, 
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and  particularly  without  Peck  and  Hartle  being  examined 
on  the  subject. 

With  reference  to  the  McGillivrays'  case.  It  is  evident 
that  the  McGillivrays  were  in  the  hands  of  the  bailiff  from 
time  to  time,  and  very  probably  they  supposed  McSwain 
had  the  Taylor  execution  when  he  called  with  Boadway 
and  asked  how  the  McGillivrays  intended  voting,  and  find- 
ing that  McSwain  and  his  companion  were  canvassing  for 
the  respondent,  they  thought  it  better  not  to  vote,  not  be- 
cause any  undue  influence  in  fact  was  used,  but  upon  the 
expectation  that  they  would  receive  further  favors  from 
the  bailiff  by  adopting  that  course,  I  don't  hesitate  to  say 
that  it  is  a  highly  improper  act  for  the  bailiff  to  canvass 
parties  against  whom  he  had  an  execution  ;  I  will  further 
add,  canvassing  at  all.  We  all  know  that  persons  in  the 
station  of  life  of  the  McGillivrays,  when  in  pecuniary 
difficulties,  may  be  strongly  influenced  by  a  bailiff  with- 
out anything  being  said,  except  how  they  are  going  to 
vote ;  and  the  Legislature  would  do  well  to  prohibit  can- 
vassing by  Division  Court  bailiffs. 

On  the  whole,  I  am  of  opinion  that  the  petitioner  has 
failed  to  prove  that  any  bribery  or  any  corrupt  practice 
was  resorted  to  by  the  respondent  or  his  agents. 

'  A  scrutiny  of  the  votes  having  taken  place,  it  was  found 
that  both  candidates  had  an  equal  number  of  votes,  and 
it  was  then  agreed  that  the  election  should  be  declared 
void,  which  was  ordered. 

(9  Commons  Journal,  1875,  p.  16.) 
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Befoke  the  Election  Court."^ 

Toronto,  26th  June  and  16th  July,  1874. 

Hezekiah  Edwards,  Petitioner,  v.  Herman  Henry 
Cook,  Respondent. 

Preliminary  objections — Whether  petitioner  disqualified  by  bribery,  <i;c. — 
Validity  of  entry  of  voter'' s  name  on  assessment  roll. — Champerty. — 
Fraud. 

The  Court  will  not  go  behind  the  voters'  list  to  inquire  whether  a  voter's 
name  was  entered  upon  the  assessment  roll  in  a  formal  manner  or  not. 

A  duly  qualified  voter  is  not  disqualified  from  being  a  petitioner,  on  the 
ground  that  he  has  been  guilty  of  bribery,  treating  or  undue  influence, 
during  the  election. 

Disqualifications  from  corrupt  practices  on  the  part  of  a  voter  or  candi- 
date arise  after  he  has  been  found  guilty,  and  there  is  no  relation  back. 

It  is  not  a  champertous  transaction  that  an  association  of  persons,  with 
which  the  petitioner  was  politically  allied,  agreed  to  pay  the  costs  of 
the  petition.  Even  if  the  agreement  were  champertous,  that  would 
not  be  a  sufficient  reason  to  stay  the  proceedings  on  the  petition. 

A  charge  that  the  petition  was  not  signed  by  petitioner  bona  fide,  but 
that  his  name  was  used  mala  fide  by  other  persons,  is  a  matter  of  fact 
to  be  tried,  and  cannot  be  raised  by  preliminary  objection. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

The  respondent  filed  preliminary  objections,  submitting: 

1.  That  the  petitioner  was  not  duly  qualified  to  vote  at 
the  said  election,  whereby  he  was  incapable  of  being  a 
petitioner. 

2.  That  the  petitioner  was  not  actually  and  bona  fide 
the  owner,  tenant  or  occupant  of  the  real  property  of  the 
value  of  $400,  in  respect  of  which  his  name  was  entered 
on  the  list  of  voters  used  at  the  said  election,  and  was 
not  legally  entered  on  the  last  revised  assessment  roll, 
upon  which  the  said  voters'  list  was  founded  as  such 
owner,  tenant  or  occupant,  because,  as  the  fact  was,  one 
Faraghar  was  assessed  in  respect  of  the  said  real  property 
as  tenant,  and  one  Arnall  as  owner  of  the  same,  at  the 
value  of  $200,  which  was  the  full  value  thereof,  and  the 
said  Faraghar,  at  the  time  of  the  making  of  the  said 

The  Judges  were  the  same  as  in  the  North  Victoria  case  {ante  p.  584). 
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assessment,  was  in  actual  possession  of  the  said  property 
as  such  tenant,  and  no  appeal  was  had  against  the  said 
assessment  of  the  said  Faraghar,  and  after  the  delivery  of 
the  assessment  roll  to  the  clerk  of  the  municipality  by 
the  assessor,  the  said  Faragher  ceased  to  be,  and  the  peti- 
tioner became,  tenant  of  the  said  property  at  a  monthly 
rent  of  five  dollars  and  fifty  cents,  and  thereupon  the  said 
petitioner  appeared  before  the  Court  of  Revision  for  the 
said  municipality,  and  fraudulently  procured  the  name  of 
the  said  Faraghar  to  be  erased  from  the  said  roll  and  the 
name  of  the  petitioner  to  be  substituted  therefor,  and 
fraudulently  procured  the  value  of  the  said  property  to 
be  inserted  in  the  said  roll  at  $600,  in  order  to  give  the 
petitioner  an  apparent  qualification  to  vote,  and  no  notice 
of  the  said  application  of  the  petitioner  was  given  either 
to  the  said  Arnall  or  Faraghar,  or  any  other  person,  or  by 
public  notice  of  any  kind,  but  the  said  Court  of  Revision, 
well  knowing  the  object  of  the  said  petitioner  in  procuring 
the  said  alterations  in  the  roll  to  be  made,  and  fraudu- 
lently intending  to  carry  out  the  said  object,  made  the  said 
alterations,  without  which  the  petitioner  would  not  have 
been  entitled  to  vote ;  and  the  respondent  submits  that 
by  reason  of  the  matters  aforesaid  the  said  alterations 
were  and  are  void,  and  the  said  Court  of  Revision  had  no 
jurisdiction,  under  the  circumstances  aforesaid,  to  make 
the  said  alterations,  and  the  petitioner  was  not  entitled 
to  vote  at  the  said  election,  and  was  therefore  incapable 
of  being  a  petitioner. 

3.  That  the  petitioner  was  before,  during,  and  after  the 
said  election,  guilty  of  bribery,  treating  and  undue  in- 
fluence, whereby  his  status  as  a  voter  and  a  petitioner 
was  annihilated. 

4.  That  before  the  filing  of  the  petition  a  champertous 
bargain  was  made  between  the  petitioner  and  certain  other 
persons  known  as  the  Liberal-Conservative  Association, 
whereby  it  was  agreed  that  the  costs  of  the  said  petition 
should  be  paid  by  the  persons  known  as  the  Liberal-Con- 
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servative  Association  aforesaid,  and  whereby  the  name  of 
the  petitioner  should  be  used. 

5.  That  the  petition  was  not  signed  by  the  petitioner 
bona  fide  with  intent  on  the  part  of  the  petitioner  to  pro- 
secute it,  but  that  his  name  was  being  used  mala  fide  by 
other  persons,  who  were  the  real  petitioners. 

A  summons  having  been  obtained  to  strike  out  the  pre- 
liminary objections, 

Mr.  Bethune,  for  respondent,  showed  cause.  He  referred 
to  Regina  v.  Court  of  Revision  of  Cornwall  (25  Q.  B.  286) ; 
Wallis  V.  Duke  of  Portland  (3  Ves.  494)  ;  Carr  v.  Tanna- 
hill  (30  Q.  B.  217,  31  O.  B.  201) ;  In  re  National,  &c., 
Association  (4  DeG.  F.  &  J.  78). 

Mr.  McCarthy,  Q.C,  for  petitioner,  referred  to  Topham 
V.  Duke  of  Portland  (32  L.  J.  Chy.  606) ;  Lyme-Regis  case 
(1  P.  K  &  D.  28). 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  first  preliminary  objection,  it  is  a  matter  of 
fact,  whether  the  petitioner  was  duly  qualified  or  not,  and 
that  of  course  may  be  tried. 

As  to  the  second  preliminary  objection,  we  fail  to  see 
how  the  facts  show  any  actual  fraud  in  relation  to  placing 
the  petitioner's  name  on  the  list  of  voters.  The  facts 
themselves  seem  to  show  that  what  was  done  was  what 
really  ought  to  have  been  done,  and  the  complaint  just 
amounts  to  this,  that  it  was  not  done  in  the  formal  manner 
in  which  it  ought  to  have  been  done.  Apparently  the 
only  fraudulent  thing  about  the  matter  is  the  word 
"  fraudulent "  At  the  time  this  petitioner  had  his  assess- 
ment raised  on  the  assessment  roll  from  two  to  six  hundred 
dollars,  he  was  paying  a  rent  which  would  indicate  a 
larger  value  of  the  property  than  $600  ;  and  there  is 
nothing  to  show,  at  the  time  it  was  done,  that  any  elec- 
tion was  likely  to  occur  for  which  a  fraudulent  change 
would  be  made.  We  think  we  should  not  go  behind  the 
voters'  list  to  imagine  fraud  from  the  facts  stated  in  this 
preliminary  objection. 
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Then  as  to  the  third  preliminary  objection.  In  the 
North  Victoria  case,  {ante  p.  584)  reference  is  made  to  the 
present  state  o£  our  law  on  the  subject.  Some  authorities 
seem  to  show  that  a  party  bribing,  who  is  not  a  candidate, 
is  not  disqualified  from  voting  in  consequence  of  violating 
the  law  in  that  respect.  But  if  the  petitioner  was  a  duly 
qualified  voter  before  and  at  the  time  of  the  election,  and 
the  only  ground  of  disqualification  is  that  he  was  guilty 
of  treating,  bribery  and  undue  influence,  during  the  elec- 
tion, we  hardly  think  that  would  destroy  his  right  to  be 
a  petitioner. 

The  subject  is  referred  to  and  discussed  in  the  North 
Victoria  case,  and  we  are  not  now  prepared  to  decide 
against  this  petitioner  on  this  preliminary  objection. 

We  are  inclined  to  think  if  the  petitioner  is  a  person 
who  was  duly  qualified  to  vote  at  the  election  to  which 
the  petition  refers,  that  is  sufficient — that  the  fact  that  he 
may  have  done  something  at  the  election  which  would 
justify  the  Judge  in  striking  out  his  vote,  would  not  create 
such  a  disqualification  as  to  destroy  his  status  as  a  peti- 
tioner. It  could  not  by  relation  be  held  to  make  him  a 
person  not  duly  qualified  to  vote  at  the  election.  Even 
in  England,  with  the  important  clauses  in  the  Corrupt 
Practices  Act  of  1854,  and  the  Parliamentary  Election 
Act  of  1868,  referring  to  this  subject,  which  are  omitted 
in  our  Acts,  it  is  held  that  disqualifications  do  not  arise 
until  after  the  time  the  parties  have  been  found  guilty  of 
the  bribery. 

In  the  Launceston  case  (L.  R.  9  C.  P.  626),  the  Court  of 
Common  Pleas  held  that  Col.  Deakin's  disqualification  to 
be  elected  or  sit  in  the  House  of  Commons  existed  for  the 
next  seven  years  after  he  was  found  guilty.  His  election 
was  declared  void  ;  but  the  opposing  candidate  was  not 
held  to  be  elected,  as  would  have  been  the  case  had  the 
disqualification  begun  prior  to  the  election  which  existed 
after  he  was  found  guilty. 

The  same  penalty,  under  the  English  Act,  attaches  to 
any  person  other  than  the  candidate  found  guilty  of 


1874] 


NORTH  SIMCOE. 


621 


bribery  in  any  proceedings  in  which,  after  notice  of  the 
charge,  he  has  had  an  opportunity  of  being  heard.  The 
incapacity  exists  during  the  seven  years  next  after  the 
time  at  which  he  is  found  guilty. 

And  the  sixth  section  of  the  English  Act  as  to  corrupt 
practices,  directs  the  revising  barrister,  when  it  is  proved 
before  him  that  any  person  who  claims  to  be  placed  on 
the  list  of  voters  has  been  convicted  of  bribery,  etc.,  at  an 
election,  or  that  judgment  has  been  obtained  for  a  penal 
sum  recoverable  in  respect  of  bribery,  etc.,  against  any 
person  who  claims  to  be  placed  on  the  list  of  voters  fo^ 
any  county,  he  shall  expunge  his  name  from  the  list,  if  it 
be  on  the  list,  or  disallow  his  claim  to  be  put  on  the  list. 
These  statutes  contemplate  the  party  being  found  guilty 
before  the  penalties  attach.  The  decision  of  Mr.  Justice 
Blackburn  in  the  Bewdley  case  (1  O'M.  &  H.  176)  is  to  the 
same  effect  as  the  latest  case  referred  to  in  the  Common 
Pleas. 

As  to  the  alleged  champerty  ;  if  the  petitioner  could  not 
enforce  the  alleged  bargain  which  the  persons  known  as 
the  Liberal-Conservative  Association  made  with  him  as 
to  paying  costs,  that  does  not  establish  the  fact  that  this 
petitioner  has  not  a  right  to  present  a  petition.  His 
right  arises  from  his  being  an  elector,  duly  qualified  to 
vote  at  the  election,  not  from  any  interest  acquired  by 
virtue  of  a  champertous  bargain.  It  may  be  doubted 
whether  a  proceeding  of  this  kind  is  one  to  which  the 
ordinary  rules  relating  to  champerty  can  apply. 

One  of  the  latest  cases  I  have  seen  on  the  subject  is 
Hilton  V.  Wooch,  (L.  E.  4  Eq.  432).  There  the  plaintiff 
was  not  aware  that  he  was  the  owner  of  certain  coal 
mines  until  a  Mr.  Wright  informed  him  of  it.  An  engage- 
ment was  finally  made  between  him  and  Wright,  that  in 
consideration  that  he  would  guarantee  the  plaintiff  against 
any  costs,  Wright  should  have  a  portion  of  the  value  of 
the  property.  It  was  contended  on  the  argument  that 
the  bill  must  be  dismissed  on  the  ground  that  the  agree- 
ment entered  into  between  the  plaintifi  and  Mr.  Wright 
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amounted  to  champerty  and  maintenance,  and  was  an 
illegal  contract.  Sir  K  Malins,  V.  C,  in  giving  judgment, 
said:  "I  have  carefully  examined  all  the  authorities  which 
were  referred  to  in  support  of  the  argument  (as  to  dismiss- 
ing the  bill),  and  they  clearly  establish  that  wherever  the 
right  of  the  plaintiff  in  respect  of  which  he  sues  is  derived 
under  a  title  founded  on  champerty  or  maintenance,  his 
suit  will  on  that  account  necessarily  fail.  But  no  authority 
was  cited,  nor  have  I  met  with  any,  which  goes  the  length 
of  deciding  that  when  a  plaintiff  has  an  original  and  good 
title  to  property,  he  becomes  disqualified  to  sue  for  it  by 
having  entered  into  an  improper  bargain  with  his  solicitor 
as  to  the  mode  of  remunerating  him  for  his  professional 
services  in  the  suit  or  otherwise.  ...  If  Mr.  Wright 
had  been  the  plaintiff  suing  by  virtue  of  a  title  derived 
under  that  contract,  it  would  have  been  my  duty  to  dis- 
miss the  bill.  .  .  In  this  case  the  plaintiff  comes 
forward  to  assert  his  title  to  property  which  was  vested 
in  him  long  before  he  entered  into  the  improper  bargain 
with  Mr.  Wriofht,  and  I  cannot  therefore  hold  him  dis- 
qualified  to  sustain  the  suit."  He  refused  to  dismiss  the 
bill. 

Here  the  petitioner's  right  is  not  acquired  by  virtue  of 
any  bargain  with  the  Liberal-Conservative  Association; 
and  by  analogy  to  the  above  case,  even  if  the  alleged 
bargain  were  champertous,  which  I  am  by  no  means  in- 
clined to  think  it  was,  that  would  be  no  reason  for  staying 
the  proceedings  on  this  petition.  See  also  Carr  v.  Tanna- 
hill  et  al  (31  Q.  B.  210). 

We  do  not  consider  that  the  objection,  as  stated,  to  the 
petitioner's  right  to  vote  at  the  election,  and  his  consequent 
inability  to  petition,  arises  under  the  71st  section  of  the 
Ontario  Act,  32  Vic,  cap.  21,  or  a  similar  provision,  sec- 
tion 3,  in  the  Corrupt  Practices  Act  of  Canada,  23  Vic, 
cap.  17,  passed  in  1860. 

It  is  said  that  the  fact  that  a  third  person  was  to  pay 
the  expenses  of  the  petition,  and  had  in  fact  paid  for  the 
last  petition,  was  not  considered  to  be  any  impediment  to 
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the  hearing :  Lyme-Regis  case  (1  P.  K,.  D.  37) ;  Wolfer- 
stan  44,  14. 

As  to  the  last  preliminary  objection,  that  the  petition 
was  not  signed  by  the  petitioner  bona  fide,  it  is  stated  in 
Wolferstan  on  Elections,  44,  that  where  fraud  was  proven 
against  the  petitioner,  the  petition  was  not  heard  :  Canter- 
bury case  (Cliff.  361).  Such,  it  is  presumed,  would  also 
be  the  decision  in  the  case  of  a  petition  proved  to  have 
been  signed  mala  fide  by  some  person  on  behalf  of  the 
real  petitioners :  Sligo  case  (Fal.  &  Fitz.  546).  But  the 
fact  that  a  third  person  was  to  pay  the  expenses  was  not 
considered  an  objection  to  the  hearing:  Lyme-Regis  case 
(1  P.  K.  &  D.  37).  At  page  14  of  the  same  work  it  is 
stated  that  if  fraud  or  other  improper  influence  has  been 
used  in  obtaining  the  subscription  of  names  to  a  petition, 
such  a  petition  doubtless  would  not  be  proceeded  with. 

The  result  is,  that  as  to  the  first  preliminary  objection, 
that  is  triable  before  the  Election  Judge  as  a  matter  of 
fact.  The  second  preliminary  objection  is  disallowed,  as 
also  the  fourth,  with  regard  to  champerty.  As  to  the 
fifth,  it  is  a  matter  of  fact  whether  he  is  the  petitioner  or 
whether  any  fraud  has  been  practised  on  him.  The  mere 
fact  that  it  has  been  agreed  between  him  and  others  that 
he  shall  proceed  with  the  petition  in  his  name,  and  that 
they  will  contribute  towards  paying  the  expenses,  can  be 
no  objection  to  the  petition  as  we  understand  the  law. 
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Before  Mr.  Justice  Gwynne. 

Barrie,  10th  and  11th  November,  1874- 

Hezekiah  Edwards,  Petitioner,  v.  Herman  Henr^ 
Cook,  Respondent 

Admission  of  bribery  by  agent — Candidate's  expenditure  at  a  former 
election — Evidence. 

Before  the  trial  the  respondent  served  a  notice  upon  the  petitioner, 
admitting  that  the  election  must  be  avoided  on  the  ground  of  bribery 
by  an  agent  without  his  knowledge  or  consent.  Such  admission  was 
acted  upon  at  the  trial,  and  the  election  avoided  accordingly. 

A  candidate,  when  examined  as  a  witness  at  an  election  trial,  may  be 
asked  his  expenditure  at  former  Provincial  and  Dominion  elections  at 
which  he  was  a  candidate. 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  The  proceedings  before  the  Election  Court  are 
set  out  on  p.  617. 

ilfr.  D.  McCarthy,  Q.C.,  and  Mr.  Boys,  for  petitioner. 
Mr.  Bethune  and  Mr.  W.  Lownt  for  respondent. 

Before  the  petition  came  on  for  trial,  the  respondent 
served  a  notice  upon  the  petitioner,  admitting  that  the 
election  must  be  avoided  on  the  ground  of  bribery  by  an 
agent  without  the  respondent's  knowledge  or  consent.  At 
the  trial  the  respondent  was  examined,  and  admitted  that 
he  had  instructed  his  attorney  to  give  the  notice  admitting 
the  election  was  void.  Counsel  for  the  petitioner  agreed 
to  accept  the  admission,  and 

Mr.  Justice  Gwynne  thereupon  declared  the  election 
void. 

The  respondent  had  been  a  candidate  for  election  to 
the  Legislature  of  Ontario  in  1871  (see  North  Simcoe  case, 
ante  p.  50);  and  also  a  candidate  for  election  to  the  House 
of  Commons  in  1872,  when  he  was  elected ;  and  again  in 
1874,  the  election  in  question  at  this  trial.  During  his 
examination  as  to  this  last  election,  he  was  asked,  "  What, 
was  your  expenditure  in  1871  ?" 
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Mr.  Bethune  objected  to  any  evidence  except  as  affect- 
ing the  last  election. 

Mr.  Justice  Gwynne  allowed  the  question. 

The  respondent  was  then  examined  as  to  his  expendi- 
tures at  the  Provincial  election  of  1871,  and  the  Dominion 
elections  of  1872  and  1874,  at  each  of  which  he  had  been 
a  candidate. 

(9  Commons  Journal,  1874,  p.  17.) 


KINGSTON. 


Befoee  Chief  Justice  Richards. 

Kingston,  17th  to  21st  November,  1874. 

John  Stewart,  Petitioner,  v.  Sir  John  Alexander 
Macdonald,  Respondent. 

Setting  aside  election — Drinking  custom — Meetings  at  taverns — Mixed 
motives — Excessive  expenditure — Corruyt  practices — Personal  know- 
ledge— Costs. 

The  Imperial  and  Dominion  Election  Laws,  as  to  corrupt  practices  and 
their  consequences,  compared  and  considered. 

It  is  a  general  rule  that  no  man  can  be  treated  as  a  criminal,  or  mulct  in 
penal  actions  for  offences  which  he  did  not  connive  at ;  and  it  is  settled 
law  that  enactments  are  not  to  be  given  a  penal  effect  beyond  the  ft 
necessary  import  of  the  terms  used.  But  the  Election  Laws  are  not  to 
be  so  limitedly  construed  by  an  Election  Judge  ;  and  for  civil  purposes 
they  are  more  comprehensive,  and  reach  a  candidate  whose  agents 
bribe  in  his  behalf,  with  or  without  his  authority.  Where  the  dis- 
qualification of  a  candidate  is  sought  they  are  to  be  construed  as  any 
other  penal  statutes,  and  the  candidate  must  be  proved  guilty  by  the 
same  kind  of  evidence  as  applies  to  penal  proceedings. 

The  avoidance  of  an  election  for  an  act  of  bribery  committed  by  the  agent 
of  a  candidate  is  a  civil  proceeding,  and  is  not  brought  about  to  punish 
the  candidate,  but  to  secure  an  unbiassed  election. 

The  general  practice  which  prevailsjieje  of  persons^drinkigg  iiLa  friejidly 
way  when  theyijneet,  would  require  strong  evidence  of  a  profuse  ex- 
p"^ndilure^  money  in  drinking,  to  induce  a  Judge  to  say  it  was  cor- 
ruptly done,  so  as  to  make  it  bribery  or  treating  at  common  law. 

Meetings  for  promoting  the  respondent's  election  were  held  at  public 
houses  with  the  object  of  inducing  the  owners  to  support  the  respond- 
ent at  the  election,  and  because  the  weather  was  cold  and  meetings 
could  not  be  held  in  the  open  air.  No  evidence  was  given  by  the  peti- 
tioner that  equally  convenient  places,  and  such  as  were  more  proper 
to  be  used  for  that  purpose,  could  be  obtained  : 

Held,  that  as  the  respondent  and  his  friends  had  a  legitimate  motive  for 
holding  their  meetings  at  such  houses,  although  their  other  motives 
might  not  be  legitimate,  no  corrupt  act  had  been  committed. 
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Moaey  had  been  contributed  by  the  respondent  and  by  his  friends  for 
the  purposes  of  the  election,  which  had  been  placed  in  the  hands  of  one 
C. ,  a  personal  and  political  friend  of  respondent,  who  gave  it  without 
any  instructions  or  warnings  to  such  committee-men  as  applied  for  it. 
A  great  deal  of  this  money  was  spent  in  corrupt  purposes,  in  bribery, 
and  m  treating  to  the  extent  of  avoiding  the  election.  The  respondent 
in  his  evidence  stated  that  he  did  not,  directly  or  indirectly,  authorize 
or  approve  of  or  sanction  the  expenditure  of  any  money  for  bribery, 
or  a  promise  of  any  for  such  purpose,  nor  did  he  sanctioa  or  authorize 
the  keeping  of  any  open  house,  and  that  he  was  not  aware  that  any 
open  houses  had  been  kept,  and  that  he  always  impressed  on  everybody 
that  they  must  not  violate  the  law.  There  was  no  affirmative  evidence 
to  show  that  the  money  which  the  respondent  knew  had  been  raised 
for  the  purposes  of  the  election  was  so  large  that  as  a  reasonable  man 
he  must  have  known  that  some  portion  of  it  would  be  used  for  corrapt 
purposes. 

Held,  that  looking  at  the  whole  case,  and  at  this  branch  of  it,  as  a  penal 
proceeding,  the  respondent  should  not  be  held  personally  responsible 
for  the  corrupt  practices  of  his  agents. 

The  petitioner  having  been  warranted  in  continuing  the  inquiry  as  to 
the  personal  complicity  of  the  respondent  with  the  illegal  acts  of  his 
agents,  was  held  entitled  to  the  full  costs  of  the  trial. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  Betlmne  and  Mr.  Brittoii  for  petitioner. 
Mr.  R.  T.  Walkem  for  respondent. 

The  election  took  place  on  the  22nd  and  29th  January, 
1(S74.  The  total  vote  was  1,640,  of  which  the  respondent 
received  831  and  Mr.  John  Carruthers  801. 

The  facts  and  the  arguments  of  counsel  appear  in  the 
judgment  of  the  court. 

Richards,  C.  J. — As  this  case  is  tiied  under  the  pro- 
visions of  the  Dominion  Acts  of  1873,  cap.  27  and  28,  it 
must  be  borne  in  mind  that  these  statutes  are  not  so  broad, 
so  far  as  relates  to  acts  which  will  avoid  an  election,  nor 
as  to  the  consequences  to  the  candidate  of  complicity  in 
what  may  be  considered  corrupt  practices,  as  the  English 
Acts,  the  statutes  of  Ontario,  and  the  Dominon  Elections 
Act  of  last  session. 

The  Imperial  statute,  17-18  Yic,  cap.  102,  the  Corrupt 
Practices  Prevention  Act  of  1854,  defines  minutely  the 
offences  of  bribery,  treating  and  undue  influence.  It 
states  that  the  following  persons  shall  be  deemed  guilty 
of  bribery,  and  shall  be  punished  accordingly : 
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1.  Every  person  who^shali  directly  or  indirectly,  by 
himself  or  by  any  other  person  on  his  behalf,  give,  lend, 
or  agree  to  give  or  lend,  or  shall  offer,  promise,  or  promise 
to  procure,  or  to  endeavor  to  procure,  any  money  or  valu- 
able consideration  to  or  for  any  voter,  or  to  or  for  any 
person  on  behalf  of  any  voter,  or  to  or  for  any  other 
person,  in  order  to  induce  any  voter  to  vote,  to  refrain 
from  voting,  or  shall  corruptly  do  any  such  act  as  afore- 
said on  account  of  such  voter  having  voted  or  refrained 
from  voting  at  any  election.    2.  Procuring  or  agreeing  to 
procure  a  place,  office  or  employment  for  a  voter  or  any 
other  person.    3.  Making  any  gift,  loan,  offer,  procure- 
ment or  agreement  as  aforesaid  to  or  for  any  person  to 
induce  such  person  to  procure  or  endeavor  to  procure  the 
return  of  any  person  to  serve  in  Parliament,  or  the  vote 
of  any  voter  at  any  election.    4.  Any  person  who  shall 
in  consequence  of  any  such  gift,  loan,  offer,  &c.,  procure 
or  engage,  promise,  or  endeavor  to  procure  the  return 
of  any  person  to  serve  in  Parliament,  or  the  vote  of  any 
voter  at  any  election.    5.  Any  person  who  shall  advance, 
or  pay,  or  cause  to  be  paid,  any  money  to  or  for  the  use 
of  any  other  person,  with  intent  that  such  money  or  any 
part  thereof  shall  be  expended  in  bribing  at  any  election, 
or  who  shall  knowingly  pay  or  cause  to  be  paid  any 
money  to  any  person  in  discharge  or  repayment  of  any 
money  wholly  or  in  part  expended  in  bribery  at  any 
election.    The  section  then  declares  that  any  person  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  liable  to 
forfeit  £100  to  any  person  who  shall  sue  for  the  same. 

Section  3  makes  the  voters  who  receive  money,  or 
make  agreements  to  receive  money,  gifts,  &c.,  for  voting 
or  refraining  to  vote,  and  for  receiving  money  after  an 
election  for  voting  or  refraining  from  voting,  guilty  of 
bribery.  These  persons  are  declared  guilty  of  a  misde- 
meanor, and  liable  to  forfeit  £10  to  any  one  suing  for  the 
same.  The  4th  section  defines  corrupt  treating  ;  and  the 
5th  undue  influence. 
41 
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The  36th  section  declares,  "  If  any  candidate  at  any 
election  for  any  county,  city  or  borough,  shall  be  declared 
by  any  election  committee  guilty,  hy  himself  or  his  agents, 
of  hrihery,  treating  or  undue  influence,  at  such  election, 
such  candidate  shall  be  incapable  of  being  elected  or 
sitting  in  Parliament  for  such  county,  city  or  borough, 
during  the  Parliament  then  in  existence." 

The  English  Parliamentary  Elections  Act  of  1868, 
defines  corrupt  practices  to  mean  bribery,  treating  and 
undue  influence,  or  any  of  such  offences  as  defined  by 
Act  of  Parliament  or  recognized  by  the  common  law  of 
Parliament.  By  section  11,  subsection  12,  at  the  con- 
clusion of  the  trial,  the  Judge  shall  determine  whether 
the  member  whose  return  or  election  is  complg^ined  of,  or 
any  and  what  other  person  was  duly  returned  or  elected, 
or  whether  the  election  was  void.  By  subsection  14, 
when  there  is  a  charge  in  the  petition  of  any  corrupt 
practice  having  been  committed  at  the  election  to  which 
the  petition  refers,  the  Judge  shall,  in  addition  to  such 
certificate,  and  at  the  same  time,  report  in  writing  to  the 
Speaker  whether  any  corrupt  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or  with  the  know- 
ledge and  consent  of  any  candidate  at  such  election,  and 
the  nature  of  such  corrupt  practice.  Sec.  15  provides  as 
to  the  efifect  of  the  Judge's  report  as  to  corrupt  practices 
having  extensively  prevailed,  having  the  same  efiect  as  the 
report  of  a  committee  as  to  issuing  a  commission  of  inquiry. 

Under  the  43rd  section  of  the  Act,  when  it  is  found  by 
the  report  of  the  Judge  that  bribery  has  been  committed 
with  the  knowledge  and  consent  of  any  candidate  at  an 
election,  such  candidate  shall  be  deemed  to  have  been  per- 
sonally guilty  of  bribery  at  such  election,  and  his  elec- 
tion, if  he  has  been  elected,  shall  be  void,  and  he  shall  be 
incapable  of  being  elected  to  and  of  sitting  in  the  House 
of  Commons  during  the  seven  years  next,  after  the  date 
of  his  being  found  guilty,  and  he  shall  further  be  in- 
capable, during  the  said  period  of  seven  years  :  (1),  of 
being  registered  as  a  voter,  or  voting  at  any  election  ; 
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(2),  of  holding  any  office  under  certain  Acts  of  Parlia- 
ment recited ;  (3),  of  holding  any  judicial  office,  or  of 
being  appointed  a  justice  of  the  peace. 

The  Canadian  statutes  under  which  we  are  now  acting 
make  the  following  provisions  applicable  to  these  sub- 
jects.   36  Vie,  cap.  27,  section  18,  declares  : 

"  No  candidate  shall,  directly  or  indirectly,  employ  any 
means  of  corruption  by  giving  any  sum  of  money,  office, 
place,  &;c.,  or  any  promise  of  the  same,  nor  shall  he,  either 
by  himself  or  his  authorized  agent  for  that  purpose, 
threaten  any  elector  with  losing  any  office,  salary,  in- 
come or  advantage,  with  intent  to  corrupt  or  bribe  any 
elector  to  vote  for  such  candidate,  or  to  keep  back  any 
elector  from  voting  for  any  other  candidate.  Nor  shall 
he  open  and  support,  or  cause  to  be  opened  and  sup- 
ported, at  his  costs  and  charges,  any  house  of  public  en- 
tertainment for  the  accommodation  of  the  electors.  And 
if  any  representative  returned  to  the  House  of  Commons 
is  proved  guilty  before  the  proper  tribunal  of  using  any  - 
of  the  above  means  to  procure  his  election,  his  election 
shall  be  thereby  declared  void,  and  he  shall  be  incapable 
of  being  a  candidate,  or  being  elected  or  returned  during 
that  Parliament." 

The  next  statute  in  the  Acts  of  that  session,  the  "  Con- 
troverted Elections  Acts  of  1873,"  defines  corrupt  prac- 
tices to  mean  bribery  and  undue  influence,  treating,  and 
other  illegal  and  prohibited  acts  in  reference  to  elections, 
or  any  of  such  oflences  as  defined  by  Act  of  the  Parlia- 
ment of  Canada.  This  definition  of  corrupt  practices,  it 
will  be  seen,  differs  from  that  contained  in  the  Imperial 
Act,  and  it  also  differs  slightly  from  that  contained  in  the 
Ontario  Act.  The  general  provisions  of  the  Dominion 
statute  as  to  the  trial  of  the  controverted  elections,  and  the 
report  to  be  made  by  the  Judges  trying  the  same,  seem 
to  have  been  taken  from  the  English  Act,  but  the  43rd 
section  of  that  Act,  already  quoted,  for  the  punishment 
of  corrupt  practices,  is  omitted,  as  well  as  the  44th  section 
imposing  a  penalty  for  employing  a  corrupt  agent,  and 
section  45  disqualifying  persons  other  than  a  candidate 
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found  guilty  of  bribery  from  being  elected  or  sitting  in 
Parliament,  and  other  disqualifications  as  under  sec.  43. 

It  may  be  as  well  to  note  here  that  the  46th  section  of 
the  English  statute  refers  to  the  disqualifying  persons 
under  the  36th  section  of  the  Act  of  1854;  as  to  a  member 
guilty  of  corrupt  practices  other  than  personal  bribery, 
within  the  43rd  section  of  that  Act,  the  report  of  the 
Judo^e  was  to  be  deemed  substituted  for  the  declaration 
of  an  election  committee.  Now  the  only  Dominion  Act 
applicable  to  this  case,  which  declares  the  punishment  of 
bribery,  is  section  18  of  36  Yic,  cap.  27. 

By  the  common  law  of  Parliament  there  is  no  doubt  the 
respondent  is  so  far  compromised  by  the  acts  of  his  agents 
that  his  seat  must  be  vacated  in  consequence  of  their 
admitted  acts,  and  also  by  the  acts  committed  by  them 
as  shown  by  the  evidence  given  on  the  trial. 

The  further  inquiry  which  was  gone  into  was  with  a 
view  of  having  the  respondent  declared  guilty  of  employ- 
ing, directly  or  indirectly,  means  of  corruption  by  giving 
money,  employment,  gratuity,  reward,  or  promise  of  the 
same,  with  the  intent  to  corrupt  or  to  bribe  electors  to 
vote  for  him,  or  to  keep  back  electors  from  voting  for 
any  other  candidate,  or  that  he  opened  or  supported,  or 
caused  to  be  opened  or  supported,  at  his  costs  and  charges, 
houses  of  public  entertainment  for  the  accommodation  of 
the  electors. 

Mr.  Bethune,  who  probably  has  had  as  large  experience 
as  any  counsel  at  the  bar  in  this  province  in  these  election 
cases,  admitted  that  he  could  not  ask  the  Court  to  decide 
on  the  evidence  that  the  respondent  had  been  guilty,  or 
had  knowledge,  of  and  consented  to  any  distinct  act  of 
individual  bribery,  but  he  contended  that  there  had  been 
an  expenditure  of  money  to  influence  a  class  of  votes, 
viz.,  keepers  of  public  houses,  and  that  this  expenditure 
was  with  the  knowledge  and  consent  of  the  respondent. 
The  object  of  holding  meetings  at  public  houses  was  to 
influence  the  votes  of  the  persons  who  kept  these  houses. 
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and  to  induce  them  to  support  the  respondent  at  the 
election.  Mr.  Noble's  evidence  shows  that  $10  a  night 
was  paid  for  the  use  of  a  room  when  $5  would  have  been 
sufficient ;  that  there  was  an  expenditure  of  $40  in  treat- 
ing, which  would  bring  the  case  within  the  second  branch 
of  sec.  18  of  the  Dominion  Act,  36  Vic,  c.  27.  He  referred 
to  the  Tamworth  case  (1  O'M.  &  H.  86-7-8);  Coventry 
case  (ibid.  98) ;  Hastings  case  (ibid.  218).  The  evidence 
shows  that  respondent  desired  to  get  the  influence  of  this 
class  for  himself,  or  to  prevent  his  opponent  getting  them. 
Then  there  was  no  account  of  the  expenditure  of  the 
money  in  the  several  wards  ;  respondent  was  bound  to 
take  care  that  the  fund  was  properly  applied,  and  it  was 
incumbent  on  the  respondent  to  call  Mr.  Campbell  to 
show  how  the  money  had  been  expended,  as  he  was  his 
special  agent.  He  also  referred  to  the  Bewdley  case  (1 
O'M.  &  H.  18,  21). 

Mr.  Britton,  on  the  same  side,  contended  that  the  effect 
of  the  respondent's  evidence  was  :  That  money  is  im- 
properly expended  at  all  elections ;  that  there  was  some 
expended  at  his  election  in  1872  for  bribery.  He  thought 
more  money  would  be  required  for  the  contest  in  1874 
than  in  1872.  He  furnished  the  money  without  instruc- 
tions as  to  how  it  should  be  used.  It  is  admitted  that  it 
was  improperly  used,  therefore  the  respondent  is  person- 
ally responsible. 

Mr.  Walkem,  for  the  respondent,  contended  in  effect : 
That  it  was  not  the  duty  of  the  respondent  to  call  Mr. 
Campbell.  If  the  respondent  had  claimed  that  there  was 
no  improper  expenditure  of  money,  and  that  his  seat 
ought  not  to  be  vacated,  then  he  might  be  asked  to  show 
by  Mr.  Campbell  the  terms  on  which  the  money  had  been 
placed  in  the  hands  of  persons  who  used  it  improperly. 
Now,  however,  the  onus  of  proof  is  changed,  the  petitioner 
ought  to  show  that  the  respondent  has  been  guilty  of  acts 
which  affect  him  personally  with  bribery  or  keeping  open 
house.  That  has  not  been  done,  and  the  Court  will  not 
presume  that  acts  of  this  sort  were  done,  unless  they  are 
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proved  by  satisfactory  evidence.  The  respondent's  evi- 
dence as  to  what  he  thought  was  generally  done  at  elec- 
tions, given  frankly  and  fairly,  was  not  to  be  construed 
as  admitting  that  he  knew  such  things  were  done  at  this 
election,  and  that  he  was  a  consenting  party  to  such  acts. 
Supposing  the  whole  amount  expended  on  behalf  of  re- 
spondent $2,500  or  even  $3,000,  that  was  not  unreason- 
able. Besides  the  regular  meetings,  two  or  three  in  a 
night,  at  which  the  respondent  addressed  the  people,  there 
were  ward  meetings  in  each  of  the  seven  wards  every 
night ;  besides  this,  canvassers  had  to  be  hired,  and  cabs 
paid  for  their  use  ;  all  these  expenses  during  a  canvass 
of  four  weeks,  it  might  be  reasonably  expected,  would 
swallow  up  the  sum  mentioned  without  respondent  sup- 
posing any  money  expended  for  bribery.  There  were 
about  1,600  votes  polled  in  the  city.  The  hiring  of  the 
rooms  at  the  taverns  was  absolutely  necessary,  as  none 
others  could  be  got,  and  the  fact  that  innkeepers  might 
exert  themselves  for  the  respondent  could  not  fairly  be 
considered  as  bribery.  No  attempt  was  made  to  show 
that  respondent  was  aware,  or  that  the  fact  was,  that 
rooms  were  hired  of  any  persons  who  were  opposed  to 
respondent,  to  influence  their  votes  ;  on  the  contrary,  he 
(respondent)  understood  that  the  meetings  were  held  in 
che  houses  of  persons  who  were  his  supporters.  Besides 
this,  printed  copies  of  the  law  were  distributed  amongst 
fche  committees  so  that  they  might  not  violate  it,  and 
respondent  always  impressed  on  everybody  that  they 
must  not  violate  the  law. 

The  first  question  is  as  to  the  nature  of  the  evidence 
required  to  affect  the  personal  status  of  the  respondent 
so  far  as  to  disqualify  him  from  being  elected  to  serve  in 
this  present  Parliament.  The  law,  as  it  exists  in  England, 
is  briefly  referred  to  in  the  last  edition  of  Bushby's 
Manual  of  the  Practice  of  Elections,  p.  114.  As  to  the 
person  bribing,  he  may  be  any  one  who  does  the  prohibited 
acts,  "directly  or  indirectly,"  that  is,  by  any  one  who 
either  does  them  himself  or  authorizes  another  to  do  them 
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for  him.  As  this  is  also  the  case  at  common  law,  it  need 
not  be  dwelt  upon  ;  the  next  words  are  "  by  himself  or 
by  any  other  person  on  his  behalf,"  words  which  will  carry 
two  senses  according  to  the  purpose  for  which  they  are 
construed.  When  sought  to  be  enforced  penally  they  will 
mean  precisely  the  same  as  does  the  preceding  phrase. 

It  is  a  general  rule  that  no  man  can  be  treated  as  a 
criminal,  or  mulcted  in  peual  actions,  for  offences  which  he 
did  not  connive  at ;  nor  does  the  statute  authorize  any  in- 
fraction of  the  rule.  The  person  to  be  deemed  guilty  of 
bribery  is  spoken  of  throughout  the  sections  as  doing  the 
guilty  act,  the  addition  that  he  does  it  by  another  on  his 
behalf  need  only  mean  that  he  does  it  through  one  whom 
he  has  authorized  for  that  purpose ;  and  it  is  settled  law, 
that  enactments  are  not  to  be  given  a  penal  effect  beyond 
the  necessary  import  of  the  terms  used.  But  in  the  next 
place  the  words  need  not  be  so  limitedly  construed  by  an 
Election  Judge ;  and  for  civil  purposes  they  are  far  more 
comprehensive,  and  reach  every  one  whose  agents  bribe  in 
his  behalf  either  with  or  without  his  authority. 

The  first  question  before  an  Election  Judge  in  such 
cases  usually  is  as  to  the  bribery  having  been  effected  (so 
too  it  is  now  enacted  that  any  charge  of  a  corrupt  practice 
may  be  gone  into  before  proof  of  agency  unless  the  Judge 
otherwise  direct).  The  second  question  is  as  to  the  rela- 
tion existing  between  the  person  effecting  it  and  the  can- 
didate ;  and  if  it  appears  that  they  stand  in  the  relation 
of  agent  and  principal  in  other  respects,  the  candidate 
will  not  escape  the  result  of  bribery,  the  loss  of  his  seat 
and  the  consequent  disqualification,  merely  because  he 
gave  his  agent  no  authority  to  bribe.  This  appears  at 
first  sight  unjust  and  a  hardship ;  no  doubt  it  must  be 
when  a  seat  is  vacated  for  bribery  of  which  the  candidate 
was  wholly  unconscious.  But  the  avoidance  of  an  election 
under  such  circumstances  is  a  purely  civil  consequence. 
It  is  not  brought  about  in  order  to  punish  the  candidate, 
but  to  secure  an  unbiassed  election.  Were  his  punishment 
the  object,  of  course  a  guilty  knowledge  would  have  to  he 
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'proved  against  him,  but  in  that  case  the  penalty  would 
probably  be  of  a  graver  kind,  and  would  not  have  been 
locally  limited ;  whereas  in  the  actual  state  of  the  law  he 
suffers  no  other  penalty  than  the  loss  of  his  seat,  and  is 
eligible  immediately  for  any  place  other  than  that  at 
which  he  has  been  unseated. 

At  page  135  it  is  stated  that  formerly,  if  any  candidate 
was  declared  by  an  election  committee  guilty,  by  himself 
or  his  agents,  of  bribery  at  such  election,  he  not  merely 
lost  his  seat,  but  he  became  incapable  of  being  elected  or 
sitting  in  Parliament  for  the  same  place  during  the  then 
Parliament.    And  this  is  still  the  law  when  he  is  found 
guilty,  by  the  report  of  a  Judge  upon  an  election  petition, 
of  bribery  through  his  agents  without  his  own  knowledge 
and  consent.    But  if  the  Judge  reports  that  bribery  has 
been  committed  by  or  with  the  knowledge  and  consent  of 
the  candidate  as  defined  above,  he  is  to  be  deemed  per- 
sonally guilty  of  bribery,  and  in  addition  to  his  election 
being  made  void,  incapable  of  sitting  in  Parliament  for 
seven  years,  besides  incurring  other  disabilities. 

I  come  to  the  conclusion,  inasmuch  as  the  penalty  im- 
posed by  the  statute  of  1873  is  not  merely  that  which 
pertains  to  the  locality,  but  to  the  person  of  the  candidate 
to  be  disqualified,  and  applies  to  all  constituencies  during 
that  Parliament,  that  tliat  Act  is  to  be  construed  as  any 
other  penal  statute,  and  the  respondent  must  be  proved 
,  guilty  by  the  same  kind  of  evidence  as  appbes  to  penal 
proceedings. 

In  the  Tamworth  case  (1  O'M.  &  H.  84)  Mr.  Justice 
Willes  is  reported  to  have  said,  first  ascertaining  upon 
whom  rests  the  burden  of  establishing  the  afiirmative, 
"  You  ought  to  judge  of  a  case  just  as  much  by  evidence 
which  might  have  been  produced  if  the  affirmative  were 
true,  and  which  has  not  been  produced,  as  by  the  evidence 
which  has  been  laid  before  the  Court.  In  other  words,  no 
amount  of  evidence  ought  to  induce  a  judicial  tribunal 
to  act  upon  mere  suspicion,  or  to  imagine  the  existence 
of  evidence  which  might  have  been  given  by  the  peti- 
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tioner,  but  which  he  has  not  thought  it  to  his  interest 
actually  to  bring  forward,  and  to  act  upon  that  evidence, 
and  not  upon  the  evidence  which  really  has  been  brought 
forward. 

"  The  second  principle,  which  is  more  particularly  ap- 
plicable to  circumstantial  evidence,  is  this :  That  the  cir- 
cumstances to  establish  the  affirmative  of  a  proposition, 
where  circumstantial  evidence  is  relied  upon,  must  be  all, 
such  of  them  as  are  believed,  circumstances  consistent 
with  the  affirmative;  and  that  there  must  be  some  one  or 
more  circumstance  believed  by  the  tribunal,  if  you  are 
dealing  with  a  criminal  case,  inconsistent  with  any  rational 
theory  of  innocence,  and  when  you  are  dealing  with  a 
civil  case  (otherwise  expressed,  though  probably  the  result 
is  for  the  most  part  the  same),  proving  the  probability 
of  the  affirmative  to  be  so  much  stronger  than  the  nega- 
tive, that  a  rational  mind  would  adopt  the  affirmative  in 
preference  to  the  negative." 

It  having  been  admitted  that  respondent  has  not  been 
personally  guilty  of  bribery,  what  evidence  is  there  to 
show  that  bribery  took  place  with  his  knowledge  and 
consent  ? 

First,  as  to  treating ;  that  has  always  been  punishable 
at  common  law  as  a  species  of  bribery,  the  only  diffisr- 
ence  being  that  the  corrupting  medium  was  food  and 
drink,  or  both.  But  treating  in  the  sense  of  ingratiati  on 
(or,  to  use  the  ordinary  language  of  the  country,  as  being 
considered  a  good  fellow)  by  mere  hospitality,  or  even  to 
the  extent  of  profusion,  it  was  doubted  if  it  was  struck 
at  by  the  common  law :  Willes,  J.,  Lichfield  case  (1  O'M. 
&  H.  25).  If  it  was  shown  that  there  was  an  organized 
and  general  system  of  treating  in  all  directions  on  pur- 
pose to  influence  voters,  that  houses  were  thrown  open 
where  people  could  get  drink  without  paying  for  it,  such 
an  election  would  be  void  at  the  common  law :  Bushby, 
p.  138. 

The  general  practice  which  prevails  here  amongst  classes 
of  persons,  many  of  whom  are  voters,  of  drinking  in  a 
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friendly  way  when  they  meet,  would  require  strong  evi- 
dence of  a  very  profuse  expenditure  of  money  in  drinking 
to  induce  a  J udge  to  say  that  it  was  corruptly  done,  so  as 
to  make  it  bribery  or  come  within  the  meaning  of  "  treat- 
ing "  as  a  corrupt  practice  at  the  common  law. 

Now,  when  the  respondent  in  his  evidence  speaks  of 
expending  money  in  treating  by  his  friends  during  the 
canvass,  and  when  such  expenditure  might  be  within 
reasonable  bounds,  not  amounting  to  bribery,  and  he  said 
he  had  no  apprehension  they  would  expend  any  money  in 
bribery,  and  the  evidence  does  not  show  that  he  had  know- 
ledge of  and  consented  to  such  extravagant  expenditure  in 
eating  and  drinking  as  would  amount  to  bribery,  I  do  not 
feel  warranted  in  saying  that  such  a  corrupt  practice 
existed  with  his  knowledge  and  consent,  particularly  as 
he  closes  his  evidence  with  the  statement  that  he  did  not, 
directly  or  indirectly,  authorize  or  approve  of  or  sanction 
the  expenditure  of  any  money  for  bribery  or  a  promise  of 
any  for  such  purpose,  nor  did  he  sanction  or  authorize  the 
keeping  of  any  open  house,  and  he  was  not  aware  that 
any  open  houses  were  kept.    I  arrive  at  this  conclusion 
now  with  less  hesitation  in  consequence  of  the  different 
provisions  contained  in  the  Dominion  Act  of  1874  and  the 
Ontario  statutes,  from  those  contained  in  the  statutes 
under  which  we  are  now  acting.    The  corrupt  practices 
intended  to  be  prevented  by  these  statutes  are  so  clearly 
defined  that  no  candidate  need  be  involved  in  difficulty 
as  to  expenditures  at  an  election  unless  he  deliberately 
determines  to  violate  the  law,  and  the  precautions  taken 
by  these  statutes  to  compel  a  disclosure  of  money  ex- 
pended on  behalf  of  a  candidate  will  aid  in  deterring 
improper  expenditures  of  money.    While  on  this  subject, 
it  may  be  as  well  to  point  out  the  omission  in  the  Domin- 
ion Statute  of  the  provision  in  the  English  Act  of  1854, 
by  which  the  seat  may  be  avoided  by  the  corrupt  acts  of 
an  agent,  and  the  candidate  prevented  from  standing  for 
that  constituency  during  the  then  Parliament,  when  it  was 
not  shown  that  the  candidate  authorized  the  corrupt  act, 
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and  when  the  additional  personal  disqualifications,  as  re- 
ferred to  in  the  Dominion  Act  of  1874,  would  not  attach. 

The  next  question  is  whether  the  holding  of  meetings 
at  public  houses,  when  the  probable  effect  of  doing  so 
would  be  to  make  the  proprietors  use  their  influence  in 
favor  of  the  respondent,  is  not  bribery  or  a  corrupt  act. 

The  respondent  in  his  evidence  said  there  were  sub- 
committees in  every  ward.  The  houses  in  which  they 
met  were  small ;  as  the  weather  was  cold,  meetings  could 
not  be  held  in  the  open  air,  and  the  tavern-keepers  then 
made  it  their  harvest,  and  as  only  a  few  could  attend  at 
each  meeting,  they  were  the  more  numerous,  and  as  both 
parties  were  equally  active  and  held  meetings,  it  was  im- 
portant to  have  the  last  word,  and  so  the  meetings  were 
more  numerous,  and  in  that  way  the  expenditure  was 
great.  In  another  part  of  his  evidence  he  said  the  calling 
of  meetings  at  public  houses  was  to  have  people  to  talk 
to.  Inn-keepers  are  of  course  a  power  in  their  localities ; 
and  that  may  have  been  a  reason  amongst  others  for  hold- 
ing meetings  there,  and  another  to  prevent  the  other  side 
from  getting  them.  He  was  not  aware  of  any  meetings 
of  his  friends  at  any  inn  where  the  party  was  not  a  sup- 
porter of  his  :  "Of  course,  when  you  get  a  supporter  you 
want  to  keep  him."  Again,  he  said,  "  I  did  not  consider 
holding  meetings  in  the  taverns  and  paying  for  the  use 
of  the  rooms  would  be  a  violation  of  the  law." 

There  is  no  doubt  that  respondent  and  his  friends  ex- 
pected to  reap  an  advantage  by  holding  meetings  at 
public  houses.  The  very  strong  remarks  by  the  Judges 
in  the  cases  referred  to  by  Mr.  Bethune  as  to  the  impro- 
priety and  danger  of  holding  meetings  of  candidg^tes  and 
their  committees  in  inns  are  appropriate,  and  ought,  and 
will  no  doubt  hereafter  be  considered,  and  have  their  in- 
fluence with  candidates  at  future  elections.  In  the  argu- 
ment it  was  urged  that  at  the  inclement  season  of  the 
year  when  the  election  took  place  it  was  exceedingly  in- 
convenient, if  not  impossible,  to  get  rooms  in  which  to 
hold  meetings  and  committee  meetings  unless  at  inns,  and 
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consequently  that  it  was  a  necessity  that  this  should  be 
done,  and  that  both  parties  yielded  to  this  necessity,  and 
held  the  meetings  and  committee  meetings  at  inns. 

It  seems  to  me  that  this  view  was  reasonable,  and  that 
the  fact  of  the  opponents  of  the  respondent  holding 
meetings  at  inns  was  a  circumstance  to  show  that  it  was 
necessary  that  this  should  be  done  at  that  season  of  the 
year.  Not  that  the  respondent,  because  his  opponents 
did  an  equivocal  or  illegal  act,  was  at  liberty  to  do  a 
similar  act,  but  that  they  all  thought,  under  the  circum- 
stances, that  it  was  the  right  and  proper  thing  to  be  done. 
As  no  evidence  was  given  on  the  trial  to  show  that  equally 
convenient  places,  and  such  as  were  more  proper  to  be 
"used  for  that  purpose,  could  then  be  obtained,  I  think  I 
ought  to  hold  that  respondent  and  his  friends  had  a  legiti- 
mate motive  for  holding  their  meetings  in  these  houses, 
although  they  might  have  had  other  motives  which  are 
not  so  legitimate. 

I  find  this  language  used  by  Baron  Bramwell  (whose 
*'  brilliant  common  sense  "  is  the  admiration  of  the  English 
Bar)  in  the  Windsor  Election  case  (31  L.  T.  N.  S.  135) : 
The  respondent  has  declined  to  answer  whether,  when 
he  made  certain  gifts  of  coals  and  food  to  a  number  of 
poor  cottagers,  on  occasion  of  a  flood,  there  being  voters 
and  non- voters  amongst  them,  he  had  in  view  the  election 
for  the  borough  of  Windsor."  The  learned  Baron  pro- 
ceeds :  "  Why,  it  is  certain  that  it  must  have  been  present 
to  his  mind  ;  a  man  cannot  suppose  a  thing  of  this  sort 
is  a  matter  of  indifference,  that  it  operates  in  no  way  at 
all ;  he  cannot  suppose  that  it  operates  unfavorably  to 
him  ;  therefore  he  must  suppose  that  in  some  way  or 
other  it  will  to  a  certain  extent  operate  favorably.  But 
there  is  no  harm  in  it  if  a  man  has  a  legitimate  motive 
for  doing  a  thing,  although  in  addition  to  that  he  has  a 
motive  which,  if  it  stood  alone,  would  be  an  illegitimate  one. 
He  is  not  to  refrain  from  doing  that  which  he  might 
legitimately  have  done  on  account  of  the  existence  of  this 
motive,  which  by  itself  would  have  been  an  illegitimate 
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motive."  In  the  view  I  take  o£  this  question  I  do  not 
think  I  can  say  that  this  was  a  corrupt  act  committed 
with  the  knowledge  and  consent  o£  the  respondent. 

It  clearly  appears  that  the  respondent  himself  con- 
tributed $1,000,  and  his  friends  to  his  knowledge  a  much 
larger  sum,  for  the  purposes  of  his  election ;  and  that  a. 
sum  probably  equal  in  the  whole  to  $3,000  was  raised  for 
that  purpose,  the  larger  part  of  which  passed  into  the- 
hands  of  Mr.  Alexander  Campbell,  a  warm  personal  and 
political  friend  of  the  respondent ;  that  no  consultatiou 
took  place  between  them  as  to  how  or  in  what  way  the 
money  should  be  used,  or  what,  if  any,  precautions  were 
to  be  taken  to  prevent  an  illegal  or  corrupt  use  of  this* large 
sum  of  money  ;  that  Mr.  Campbell,  as  far  as  we  know, 
gave  it  to  all  or  any  of  the  committee-men  that  applied 
for  it,  who  were  employed  in  furthering  the  respondent's 
election,  without  any  instructions  from  him  as  to  how  it 
was  to  be  spent,  or  warnings  against  an  improper  use  of 
it ;  that  a  great  deal  of  this  money  was  admittedly  spent 
in  corrupt  purposes,  some  in  direct  bribery,  and  in  treat- 
ing, to  the  extent  of  avoiding  the  election ;  and  some  of 
the  parties  who  made  this  improper  use  of  the  money,  in. 
giving  their  evidence,  spoke  of  it  in  a  way  which  might 
induce  those  who  heard  them  to  suppose  that  they  rather 
took  pride  in  having  violated  the  law,  rather  than  feeling- 
that  they  had  done  acts  which  were  culpable,  disreputable 
as  far  as  they  were  concerned,  and  seriously  injurious  to 
the  candidate  to  whom  they  pretended  to  be  friendly. 

It  cannot  be  denied,  judging  from  the  demeanor  and 
manner  of  giving  evidence  of  some  of  these  witnesses,, 
that  Mr.  Campbell  was  guilty  of  great  carelessness,  if  not 
reckless  indifference  to  consequences,  in  placing  the  un- 
restricted use  of  considerable  sums  of  money  in  such 
hands  as  these,  and  in  this  respect  he  certainly  failed  to 
serve  the  true  interests  of  the  friend  for  whom  he  was 
acting,  and  apparently  showed  an  indifference  as  to 
whether  the  law  of  the  land  was  violated  or  not,  which. 
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certainly  is  not  commendable,  to  say  the  least  of  it,  in  a 
gentleman  in  his  position. 

I  shall  refer  to  the  Beiudley  case  (1  O'M.  &  H.  18). 
There  it  appears,  from  the  report,  that  the  respondent 
had  deposited  as  much  as  £11,000  in  the  hands  of  one 
Pardoe,  directing  him  in  his  letters  to  apply  that  money 
honestly,  hut  not  exercising,  either  personally  or  by  any 
one  else,  any  control  over  the  manner  in  which  that 
money  was  spent,  and  not  in  fact  knowing  how  it  was 
spent.  The  learned  Judge  before  whom  the  case  was 
tried,  Mr.  Justice  Blackburn,  said  :  "  Upon  that  I  can  come 
to  no  other  conclusion  than  that  the  respondent  made 
Pardoe  his  agent  for  the  election  to  almost  the  fullest 
extent  to  which  agency  can  be  given.  A  person  proved 
to  be  an  agent  to  this  extent  is  not  only  himself  an  agent 
of  the  candidate,  but  also  makes  those  agents  whom  he 
employs.  The  extent  to  which  a  person  is  an  agent 
differs  according  to  what  he  is  shown  to  have  done.  An 
agent  employed  so  extensively  as  is  shown  here,  makes 
the  candidate  responsible  not  only  for  his  own  acts,  but 
also  for  the  acts  of  those  whom  he,  the  agent,  did  so 
employ,  even  though  they  are  persons  whom  the  candidate 
might  not  know  or  be  brought  in  personal  contact  with." 
He  then  refers  to  the  case  of  a  sheriff  answerable  for  the 
acts  of  his  deputy  as  somewhat  analogous. 

In  dealing  with  the  evidence  affecting  the  personal 
guilt  of  the  respondent,  he  said  :  "  In  paying  money  to  a 
person  not  declared  to  be  his  election  agent,  the  respond- 
ent was  in  most  direct  terms  acting  contrary  to  26  Vie, 
cap.  29,  sec.  4.  Besides  I  cannot  in  the  slightest  degree 
doubt  that  if  a  fund  is  placed  in  the  hands  of  an  agent 
by  a  candidate,  and  if  it  is  shown  that  the  agent  expended 
it  in  corrupt  practices  afterwards,  it  is  evidence  tending 
to  show  that  the  candidate  paying  into  those  hands  the 
money  that  was  spent  in  corrupt  practices  was  himself 
intending  that  it  should  be  spent  in  corrupt  practices. 
Then  it  seems  to  be  a  question  to  what  extent  it  was 
shown,  if  the  money  was  bestowed  for  corrupt  practices, 
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that  the  candidate  who  gave  the  money  was  aware  of  it ; 
and  in  that  case  also  the  extent  to  which  it  was  shown 
that  there  were  corrupt  practices  would  be  very  material. , 
I  think  if  it  were  shown  that  there  had  been,  as  in  many 
other  boroughs  in  former  times  and  it  may  be  now,  ex- 
tensive bribery,  a  large  number  of  people  bribed,  corrupt 
clubs  paid  money,  and  so  forth,  it  would  be  a  very  serious 
question  whether  the  candidate  in  putting  money  into  the 
hands  of  his  agents  was  not  personally  cognizant  of  it." 

There  was  no  affirmative  evidence  given  to  show  that 
the  money  which  the  respondent  knew  had  been  raised 
for  the  purposes  of  the  election  was  so  large  that  as  a 
reasonable  man  he  must  have  known  that  it,  or  some  con- 
siderable portion  of  it,  would  be  used  for  corrupt  practices; 
and  that  he  could  not  suppose  that  the  fair  and  reason- 
able amounts  to  be  paid  for  rent  of  rooms  for  canvassers, 
and  the  expenses  in  canvassing,  such  as  treating  persons 
whom  they  met,  and  probably  the  payment  of  cab  hire, 
together  with  expenses  of  committee-men  for  similar  pur- 
poses, with  the  other  unavoidable  legitimate  expenses, 
could  absorb  the  sum  raised  for  the  purpose  of  his»election. 

It  was  suggested  that  rent  of  a  room,  $1 0,  was  an  un- 
reasonable sum.  It  was  said  a  public  meeting  was  held 
in  this  room,  and  that  there  were  200  people  present  at  it ; 
there  would  be  light  and  fuel  required.  I  cannot  say  it 
struck  me  that  $10  was  a  very  extortionate  charge.  The 
rooms  that  would  be  occupied  by  committee-men  would 
require  light  and  fuel ;  there  would  probably  be  a  num- 
ber of  people  in  the  room ;  they  would  not  likely  be  of 
that  class  that  would  necessarily  take  much  pains  to  keep 
the  place  very  tidy ;  it  would  probably  require  cleaning 
out  next  day ;  and  if  only  the  charge  for  the  use  of  the 
room  is  to  be  taken  into  consideration,  $5  a  night  would 
not  seem  to  be  a  large  sum,  under  the  circumscances,  for 
an  ordinary  sized  room.  No  evidence  was  given  as  to 
the  number  of  canvassers  that  would  be  reasonable,  or  as 
to  their  compensation  or  their  expenses.  I  can  recall  the 
evidence  of  a  witness  in  the  East  Toronto  case  (ante  p. 
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70),  tried  before  me.  I  think  he  was  an  honest  man.  He 
took  a  list  of  voters  in  a  certain  locality  with  a  view  of 
canvassing  them  ;  he  wanted  no  pay  for  his  time ;  he  went 
at  night  and  he  met  the  voters  frequently  at  taverns,  and 
as  was  the  custom  amongst  people  of  his  class  when  they 
met  to  talk  over  matters,  if  they  met  in  a  tavern  one 
would  call  for  a  drink,  then  the  other  would  in  his  turn 
do  so ;  and  so,  with  no  intent  to  bribe  whatet^er,  he  found 
in  this  way  that  he  was  frequently  out  of  pocket  from 
half  a  dollar  to  a  dollar,  and,  if  I  mistake  not,  on  some 
nights  as  much  as  two  dollars  for  this  kind  of  expendi- 
ture. He  had  no  wish  to  charge  for  his  own  services,  but 
he  could  not  afford  to  be  out  of  pocket  in  this  way.  Now 
if  a  similar  practice  .prevailed  at  the  election  here,  I  can 
understand  how  a  candidate  might  well  presume  that  the 
legitimate  expenses  attending  his  election  in  a  very  close 
and  active  canvass,  requiring  that  each  elector  should  be 
frequently  seen  to  ascertain  if  he  continued  in  the  same 
mind  as  formerly,  would  be  very  large.  In  the  absence 
then  of  anything  like  conclusive  evidence  on  this  point 
against  the  respondent,  I  have  not  been  able  to  make  up 
my  mind  that  I  ought  to  decide  against  him. 

The  fact  that  the  respondent  might  have  relied  on  Mr. 
Campbell,  as  a  lawyer  and  a  good  business  man,  not  per- 
mitting any  expenditure  that  was  improper,  may  perhaps 
be  something  in  his  favor.  But  the  result  shows,  as  far 
as  we  can  see,  that  Mr.  Campbell  did  not  take  any  steps 
whatever  to  prevent  improper  expenditure,  and  it  might> 
therefore,  be  inferred  from  his  conduct  that  he  thought  it 
best  not  to  take  a  ditFerent  course  for  fear  that  it  might 
have  prejudiced  the  respondent's  chance  of  success  in  the 
contest. 

I  must  confess  I  have  been  very  much  embarrassed  in 
coming  to  a  conclusion  in  this  matter  satisfactory  to 
myself.  If  it  was  not  that  I  felt  compelled  to  look  upon 
this  branch  of  the  case  in  the  nature  of  a  penal  proceed- 
ing requiring  that  the  petitioner  should  prove  his  allega- 
tions affirmatively  by  satisfactory  evidence,  and  that  he 
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might  have  given  further  evidence  to  have  repelled  some 
of  the  suggestions  in  respondent's  favor,  if  such  sugges- 
tions were  not  reasonable  ones,  I  should  feel  bound  to 
decide  against  the  respondent ;  but  looking  at  the  whole 
case,  I  do  not  think  I  ought  to  do  so. 

If  it  is  found  from  experience  that  the  provisions  con- 
tained in  the  present  laws,  now  in  force  in  the  Dominion 
and  in  Ontario,  do  not  effectually  put  an  end  to  corrupt 
practices  at  elections,  and  that  in  order  to  do  so  it  will  be 
necessary  to  bring  candidates  within  the  highly  penal 
provisions  of  declaring  them,  when  they  violate  the  law, 
incapable  of  being  elected  or  holding  office  for  several 
years,  Election  Judges  will  probably  tind  themselves  com- 
pelled to  take  the  same  broad  view  of  the  evidence  to 
sustain  these  highly  penal  charges  that  experience  com- 
pelled committees  of  the  House  of  Commons  to  take  as  to 
the  evidence  necessary  to  set  aside  an  election. 

I  think  the  petitioner  was  well  warranted  in  continuing 
the  inquiry  as  to  the  personal  complicity  of  the  respond- 
ent with  the  illegal  acts  done  by  his  agents,  and  that  he  is 
entitled  to  full  costs,  and  that  the  respondent  is  not  en- 
titled to  any  costs  for  obtaining  his  amended  particulars. 

I  shall,  in  accordance  with  Mr.  Bethune's  request,  report 
that  the  respondent,  by  his  agents,  has  been  guilty  of 
bribery,  but  that  they  were  not  his  authorized  agents  for 
that  purpose,  and  that  no  corrupt  practices  have  been 
proven  to  have  been  committed  by  or  with  the  knowledge 
or  consent  of  the  respondent.  From  my  present  view  of 
the  law,  I  do  not  think  that  such  finding  can  affect  the 
status  of  the  respondent  as  a  candidate  at  any  future 
election  under  the  statute,  but  I  so  make  my  report  that 
the  petitioner  may  have  whatever  benefits  from  it  he 
thinks  it  will  entitle  him  to.  I  will  certify  that  the  wit- 
nesses made  full  and  true  answers  to  my  satisfaction. 

(9  Commons  Journal,  1875,  p.  19.) 
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CARD  WELL. 
Before  the  Election  Court.* 

Toronto,  26th  June  and  16th  July,  1874. 

Before  Chief  Justice  Hagarty. 

Toronto,  19th  December,  - 1874. 

John  Hewitt  et  al,  Petitioners,  v.  John  Hilly ard 
Cameron,  Respondent. 

Preliminary  objections — Property  qualification  of  candidate — Non-compli- 
ance with  demand  for. 

Held,  1.  As  in  the  North  Victoria  case  [ante  p.  584),  that  the  Dominion 
Elections  Act  of  1874  not  beiny:  retrospective,  the  question  of  |.)roiierty 
qualification  of  candidates,  at  elections  for  niembers  of  the  Hous^  of 
Commons  held  before  the  p  issing  of  the  Dominion  Election  Act  of  1873 
can  still  be  raised  in  pending  cases. 

2,  That  it  is  not  necessary  for  an  elector,  demanding  the  property  qualifi- 
cation of  a  Candida' e,  to  tender  the  necessary  declaration  for  the  can- 
didate to  make  ;  the  intention  of  the  statute  being  that  the  candidate 
must  prepare  his  own  declaration. 

The  petition  charged  that  the  respondent  had  not  the 
proper  qualification  entitling  him  to  be  elected  a  member 
of  the  House  of  Commons  ;  that  a  demand  of  the  qualifi- 
cation of  the  respondent  was  duly  made  on  the  day  of 
nomination,  but  that  the  respondent  did  not  then  nor  at 
any  time  afterwards  deliver  the  same  to  the  returning 
officer  as  required  by  law. 

The  respondent  presented  preliminary  objections  to  the 
petition,  which  are  sufficiently  set  out  in  the  judgment. 

A  summons  having  been  taken  out  to  strike  out  the 
preliminary  objections, 

The  Respondent  in  person  showed  cause. 
Mr.  Bethune  for  petitioner. 

EiCHARDS,  C.  J.,  delivered  the  judgment  of  the  Court: 
In  disposing  of  the  matters  brought  before  us  in  rela- 
tion to  the  North  Victoria  case  ( ante  p.  584),  we  expressed 
our  opinion  that  the  question  of  want  of  property  quali- 

*  The  Judges  were  the  same  as  in  the  North  Victoria  case  {ante  p.  584.) 
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fication  in  a  candidate  at  the  elections  for  members  of  the 
House  of  Commons,  held  before  the  passing  of  the  Act  of 
the  last  session  of  the  Dominion  Parliament,  can  still  be 
raised  in  pending  cases,  and  therefore  the  question  of  the 
property  qualification  of  the  respondent  is  now  a  matter 
which  is  to  be  decided  under  the  petition. 

As  to  the  objection  taken,  that  the  petitioners  allege 
that  the  respondent  was  not  seized  of  lands  and  tene- 
ments instead  of  lands  or  tenements,  we  do  not  think  the 
respondent  was  in  any  way  misled  or  prejudiced  thereby, 
and  in  this  respect  the  third  clause  of  the  petition  may  be 
amended,  if  the  petitioners  or  their  counsel  wish  it, 
though  it  hardly  seems  necessary. 

Then  as  to  the  objection  to  the  fourth  paragraph  of  the 
petition,  that  it  is  not  stated  that  any  declaration  was 
tendered  to  the  respondent  by  the  elector  to  make  at  the 
time  he  made  the  demand,  or  at  any  other  time.  The 
statute  does  not  seem  to  require  any  tender  of  a  declara- 
tion. What  it  says  is,  that  before  he  shall  be  capable  of 
being  elected,  the  candidate  shall,  if  required,  make  the 
declaration ;  and  the  Consolidated  Statutes  of  Canada, 
cap.  6,  sec.  36,  enacts  that  such  candidate,  when  person- 
ally required  to  make  the  said  declaration,  shall  give  and 
insert  at  the  foot  of  the  declaration  required  of  him  a 
correct  description  of  the  lands  or  tenements  on  which  he 
claims  to  be  qualified  according  to  law  to  be  elected,  by 
adding  after  the  word  Canada,  "  And  I  further  declare 
that  the  lands  or  tenements  aforesaid  consist  of,"  &c. 
This  latter  part  of  the  declaration  must  undoubtedly  be 
in  writing,  and  must  in  the  very  nature  of  things  be  pre- 
pared by  the  candidate  himself. 

The  fact  that  the  declaration  may  be  in  the  alternative, 
that  he  holds  lands  or  tenements  held  in  free  and  com- 
mon soccage,  or  lands  or  tenements  held  in  fief  or  in 
roture,  as  the  case,  may  he,  shows  that  the  candidate  must 
make  his  own  declaration.  It  cannot  be  tendered  to  him 
filled  up  in  the  proper  form  to  be  made,  unless  the  party 
knows  how  the  qualification  he  claims  to  possess  is  held, 
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whether  in  free  and  common  soccage  or  in  fief  or  in 
roture. 

Taking  the  enactments  together,  the  reasonable  view 
is  that  the  candidate  must  prepare  his  own  declaration ; 
it  cannot,  with  any  certainty  of  its  being  correctly  done, 
be  tendered  to  and  demanded  from  him. 

We  think  we  have  substantially  disposed  of  the  other 
objection  in  the  North  Victoria  case. 

We  are  of  opinion  that  the  preliminary  objections  in 
this  case  must  be  overruled,  and  that  the  petitioners  may 
proceed  to  prove  the  allegations  in  their  petition  if  they 
can  do  so. 

The  petition  came  on  to  be  tried  before  Chief  Justice 
Hagarty,  at  Osgoode  Hall,  on  the  19th  December,  1874. 
At  the  close  of  the  evidence,  the  petitioners'  counsel  ad- 
mitted that  the  respondent  was  qualified  at  the  time  of 
the  election,  and  that  the  petition  might  be  dismissed. 
The  respondent  did  not  ask  for  costs. 

The  Chief  Justice  so  ordered. 


(9  Commons  Journal,  1875,  p.  36.) 
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CORNWALL  (2). 
Before  Chancellor  Spragge. 

Toronto,  28th  December,  1874 ;  3rd  February,  1875. 

Darby  Bergin,  Petitioner,  v.  Alexander  F.  Mac- 
donald,  Respondent 

Preliminary  objections — Two  elections — Disqualification  of  candidate — 
Effect  of  report  to  Speaker  as  to  voters — Evidence  at  second  trial  of 
bribery  at  first  election. 

An  election  was  held  in  January,  1874,  under  the  Act  of  1873,  at  which 
the  petitioner  and  the  respondent  were  candidates,  and  at  which  the 
respondent  was  elected.  This  election  was  avoided  on  the  ground  of 
corrupt  practices  by  agents  of  the  respondent,  committed  without  his 
knowledge  or  consent  {ante  p.  547).  A  new  election  was  held,  under 
the  Act  of  1874,  at  which  the  petitioner  and  the  respondent  were 
again  candidates,  when  the  respondent  was  again  elected.  There- 
upon another  petition  'was  presented,  charging  that  the  respondent 
was  guilty  of  corrupt  practices  at  this  last  election  ;  that  he  was 
ineligible  by  reasou  of  the  corrupt  acts  of  his  agents  at  the  former 
election;  that  persons  reported  guilty  of  corrupt  practices  at  the 
former  election  trial  had  improperly  voted  at  the  last  election;  and 
claiming  the  seat  for  the  petitioner. 

Held,  on  preliminary  objections,  1.  That  the  two  elections  were  one  in 
law ;  and  it  was  not  material  that  they  had  been  held  under  different 
Acts  of  Parliament. 

2.  That  the  respondent  was  not  ineligible  for  re-election,  as  the  corrupt 
practices  of  his  agents  at  the  former  election  had  been  committed  with- 
out his  knowledge  or  consent. 

3.  That  the  fact  of  persons  having  been  reported  by  the  Judge  as  guilty 
of  corrupt  practices  at  the  former  election,  had  not  the  effect  of  dis- 
qualif\nni^  them  from  voting  at  the  second  election.  The  report  of 
the  Judge  is  not  as  to  them  an  adjudication,  for  voters  are  not,  in  a 
proper  judicial  sense,  parties  to  the  proceedings  at  an  election  trial. 

4.  But  evidence  of  corrupt  practices  committed  by  persons  in  the  interest 
of  both  candidates  at  the  previous  election,  may  be  given  at  the  trial 
of  the  second  petition,  with  the  view  of  striking  off  the  votes  of  any 
such  persons  who  may  have  voted  at  the  second  election. 

The  election  held  in  January,  1874,  having  been  avoided 
{ante  p.  547),  a  new  election  was  held  under  the  Dominion 
Elections  Act,  1874,  at  which  the  former  petitioner  and 
the  respondent  were  again  candidates,  and  the  respondent 
was  again  elected. 

Thereupon  another  petition  was  presented  containing 
the  usual  charges  of  corrupt  practices,  and  charging  that 
the  respondent  was  ineligible  as  a  candidate  by  reason  of 
the  corrupt  acts  of  his  agents  at  the  former  election :  that 
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persons  reported  guilty  of  corrupt  practices,  and  persons 
guilty  but  not  so  reported,  had  voted  at  the  second  elec- 
tion, and  that  their  votes  should  be  struck  off  the  poll. 
The  petition  claimed  the  seat  for  the  unsuccessful  candi- 
date. 

Preliminary  objections  were  filed  by  the  respondent, 
raising  the  following  questions :  1.  Whether  the  two  elec- 
tions were  one  in  law.   2.  Whether  the  respondent  was 
disqualified.     3.  Whether  the  votes  of  persons  reported 
"     should  be  struck  off  the  poll. 

ifn  Bethv^ne,  for  petitioner,  moved  to  overrule  these- 
objections. 

Mr.  Harrison,  Q.C.,  for  respondent,  supported  the  ob- 
jections. 

Spragge,  C. — The  election  now  petitioned  against  was 
held  under  the  Dominion  Elections  Act  of  1874,  the  re- 
spondent and  Dr.  Bergin  being  the  candidates.  At  the 
next  preceding  election  for  the  same  constituency,  which 
was  held  under  the  Election  Act  of  1873,  the  same  gentle- 
men were  candidates,  and  the  present  respondent  was 
returned.  His  return  being  petitioned  against,  the  adju- 
dication upon  the  trial  of  the  election  petition  was,  that 
the  respondent  was  not  duly  elected  or  returned,  and  that 
the  election  was  void ;  and  that  adjudication,  or  "deter- 
mination," as  it  is  called  in  the  statute,  having  been  certi- 
fied to  the  Speaker,  a  writ  for  a  new  election  was  ordered, 
and  a  new  election  had,  with  the  result  that  1  have  stated. 
Preliminary  objections  have  been  taken  against  portions 
of  the  petition  against  the  second  election. 

The  14th  paragraph  is  objected  to.  It  runs  thus:  "On 
the  trial  of  the  said  former  petition  a  great  number  of 
persons  were  reported  by  the  said  Judge  in  his  report  to 
the  House  of  Commons  as  guilty  of  corrupt  practices  on 
behalf  of  the  respondent  at  the  said  first  election,  and  a 
great  many  persons  voted  at  the  said  last  election  who 
were  guilty  of  corrupt  practices  on  behalf  of  the  respond- 
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ent  at  the  said  former  election,  who  were  not  reported, 
and  such  persons  so  reported  as  aforesaid  voted  at  the 
said  election,  and  a  number  of  votes  equal  to  the  number 
of  persons  so  reported  as  aforesaid,  and  so  guilty  of  cor- 
rupt practices  as  aforesaid  at  the  first  election,  should  be 
struck  ofi"  the  number  of  votes  polled  for  the  said  re- 
spondent." 

This  raises  two  questions — one  as  to  persons  who  were 
reported  at  the  trial  of  the  former  petition  to  have  been 
guilty  of  corrupt  practices  at  the  first  election,  and  who 
voted  for  the  respondent;  the  other  as  to  persons  who 
voted  in  the  same  way,  and  who  were  also  guilty  of  cor- 
rupt practices,  but  who  were  not  reported. 

The  objection  is  as  to  the  whole  paragraph,  and  raises 
first  the  general  question,  whether  corrupt  practices  by 
voters  at  the  first  election  afiect  their  right  to  vote  at  the 
second ;  and  supposing  that  proposition  answered  in  the 
afiirmative,  the  sec(jnd  question  is  as  to  the  class  first 
named — those  reported — whether  the  report  is  as  to  them 
an  adjudication  that  they  were  at  the  first  election  guilty 
of  corrupt  practices. 

The  contention  upon  the  general  question  on  behalf  of 
the  petitioner  is  that  the  first  election  having  been  deter- 
mined to  be  null  and  void,  it  was  in  law  no  election ;  and 
that  the  first  and  second  elections,  though  two  elections 
in  fact,  are  one  election  only  in  law. 

The  point  was  fully  discussed  in  the  judgment  given 
by  bir  Joseph  Napier  in  the  Bungarvan  case  (2  P.  R.  &  D. 
300),  and  that  judgment  is  well  summarized  in  Rogers' 
Treatise  on  the  Law  of  Elections,  10th  Ed.,  227,  thus : 
"Where  an  election  has  been  set  a.side  by  an  election 
committee  as  'null  and  void,'  the  committee,  upon  the 
trial  of  the  subsequent  election,  are  at  liberty  to  inquire 
into  any  corrupt  acts  whatever  which  have  been  com- 
mitted at  the  previous  election,  after  the  vacancy,  on  the 
ground  that  although  there  have  been  two  elections  in 
fact,  and  two  writs  have  actually  issued,  yet  there  never 
has  been  a  valid  return  according  to  the  proper  exigency 
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of  the  first  writ ;  in  short,  that  the  proceedings  subsequent 
to  the  issuing  of  the  first  writ,  until  a  legal  return  has 
been  made  to  it  according  to  its  exigency,  constitute  in 
point  of  law  one  election,  into  which  the  committee  are 
then  inquiring.    In  the  words  of  the  learned  chairman: 
'  The  party  who  ofiends  against  the  prohibition  of  this 
Act  is  disabled  to  serve  in  Parliament  upon  such  election, 
which  in  a  restricted  sense  would  apply  only  to  the  elec- 
tion in  relation  to  which  the  offence  shall  have  been  com- 
mitted.  But  if  this  election  be  subsequently  declared  null 
and  void,  and  a  new  election  take  place  under  a  new  writ 
in  order  to  supply  the  vacancy  by  the  due  election  of  a 
qualified  candidate,  then  on  a  petition  upon  this  new 
election  against  the  return  of  a  party  who  may  have 
committed  bribery,  &c.,  at  the  previous  election,  which 
has  been  set  aside  as  null  and  void,  it  may  be  open  to 
show  those  previous  acts  of  bribery,  (fee,  as  constituting 
a  disqualification  of  the  offending  candidate,  and  disentit- 
ling him  to  be  returned  upon  such  new  election,  because 
the  vacancy  still  remains  until  it  is  supplied  by  the  return 
of  a  qualified  candidate  upon  a  valid  and  lawful  election, 
which  ultimately  takes  place,  not  under  but  according  to 
the  proper  exigency  of  the  first  writ.    In  this  way  the 
language  of  the  statute  is  adapted  to  the  case  of  one  en- 
tire process  of  election,  ending  in  a  single  valid  and  recog- 
nized return  of  a  duly  qualified  candidate,  so  as  to  supply 
the  original  vacancy: '  Acc.  2nd  Horsham  (1  P.  K  &  D. 
240);  '£nd  Cheltenham  (ibid.  224);  2nd  Lisburn  (W.  & 
Br.,  233) ;  and  cases  quoted  on  pp.  226,  227.    All  the 
above  mentioned  corrupt  acts,  therefore,  if  taking  place 
at  a  former  election,  operate  as  a  disqualification  at  a 
subsequent  one,  provided  the  first  has  been  set  aside  by  a 
competent  authority  as  null  and  void." 

The  same  view  has  been  taken  in  other  cases  of  the 
legal  effect  of  an  election  being  determined  by  a  compe- 
tent tribunal  to  be  void  ;  and  so  in  the  late  case  of  Drink- 
water  V.  Deakin  (L.  R.  9  C.  P.  626),  Lord  Coleridge  speaks 
of  an  election  after  an  election  determined  to  be  void, 
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which  he  says  is  "  regarded  as  an  adjournment  only,  or 
continuance  of  the  election  so  avoided."  In  another  pass- 
age (p.  637),  "the  second  election  under  these  circumstances 
is  but  a  continuation  of  the  first,  the  exigency  of  the  writ 
not  being  satisfied  till  there  is  a  good  return." 

In  the  earlier  case,  though  still  a  recent  case,  of  Stevens 
V.  Tillett  (L.  R  6  0.  P.  147),  Mr.  Justice  Willes  appears  to 
have  entertained  considerable  doubt  upon  the  point.  He 
says  (p.  171) :  "  But  I  do  not  feel  sufficiently  confident,  in 
respect  of  concluding  that  the  first  and  second  proceed- 
ings are  to  be  treated  as  one  proceeding,  to  lay  that  down 
in  point  of  law ;"  and  after  referring  to  the  Dungarvan 
case,  he  explains  how  in  subsequent  cases  a  person  dis- 
qualified for  corrupt  practices  cannot  be  a  candidate  for 
the  same  place  at  the  next  election  for  the  same  place  (or, 
indeed,  at  any  subsequent  election  during  the  same  Parlia- 
ment), without  resorting  to  the  doctrine  of  an  avoided 
election  followed  by  another  election  being  in  law  only 
one  election.  He  explains  it  by  the  provisions  of  the 
Corrupt  Practices  Prevention  Act,  1854,  s.  36,  "  That  if 
any  candidate  at  any  election  for  any  county,  &c.,  shall 
be  declared  by  any  election  committee  guilty,  by  him- 
self or  his  agents,  of  bribery,  treating,  or  undue  influence 
at  such  election,  such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  such  county,"  &c., 
during  the  Parliament  then  in  existence. 

The  decision  in  the  Dungarvan  case  proceeded  upon 
the  like  disqualification  created  by  a  previous  Act,  5  &  6 
Vic,  c.  102,  where  the  corrupt  practice  was  "  treating." 
It  was  the  opinion  of  Mr.  Justice  Willes  that  under 
section  36  of  the  Act  of  1854,  a  petition  might  be  pre- 
sented at  any  time  during  a  Parliament  at  which  corrupt 
practices  had  been  used.  He  places  his  decision  in  the 
Westbury  case  (1  O'M.  &;  H.  47,  53)  upon  that  ground ; 
and  in  Stevens  v.  Tillett  he  says  (p.  177)  :  "  I  apprehend 
that  the  36th  section  is  the  pivot  now  of  all  these  pro- 
ceedings." It  seems  to  me  clear  that  decisions  subsequent 
to  1854  may  properly  be  referred  to  that  section. 
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It  seems  clear,  also,  that,  without  that  section,  corrupt 
practices  previous  to  an  effectual  election  would  not  work 
a  disqualification  at  an  election  subsequent  to  it.  The 
same  learned  judge  observes:  "As  to  matters  which  oc- 
curred at  the  former  election,  though  bribery  at  the  par- 
ticular election  goes  to  the  disqualification  of  a  member, 
yet  I  can  find  no  authority  at  common  law  that  bribery 
at  a  former  entirely  disconnected  election  would  go  to 
the  disqualification  of  a  member,  and  I  think  it  seems  to 
be  agreed  at  the  Bar  that  there  was  no  such  authority." 
If  it  would  not  go  to  the  disqualification  of  a  member,  it 
is  hardly  necessary  to  say  that  it  would  not  disqualify  a 
voter.  We  have  no  provision  in  our  statutes  equivalent 
to  section  36  in  the  Imperial  Act  of  1854,  or  the  pre- 
vious Act  of  5  &  6  Vic.  (which  relate  to  corrupt  treating), 
and  therefore  the  disqualification  of  voters  contended 
for  by  the  fourteenth  objection  must  rest  entirely  upon 
the  doctrine  propounded  in  the  Dungarvan  case. 

Mr.  Harrison,  for  the  respondent  in  this  case,  drew  a 
distinction  between  the  case  of  members  and  voters — the 
Dungarvan  case  and  other  cases  cited  by  Mr.  Bethune 
being  cases  of  members ;  but  the  principle  of  the  doctrine 
obviously  applies  to  the  case  of  voters  as  much  as  to  that 
of  candidates.  If  it  is  the  same  election  as  to  the  latter, 
it  cannot  be  otherwise  as  to  the  former. 

Mr.  Rogers  (p.  227)  treats  it  as  a  moot  point  with  com- 
mittees, before  the  passing  of  the  C.  P.  P.  Act,  how  far 
bribery  or  other  corrupt  practices  under  Acts  which  he 
enumerates,  if  taking  place  at  a  former  election,  disquali- 
fied a  person  from  being  elected  or  sitting  on  a  subsequent 
one.  I  apprehend  the  learned  author  did  not  mean  to  say 
that  it  was  a  moot  point  whether  a  member  could  be  un- 
seated for  corrupt  practices  at  a  previous  one.  That  was 
the  case  in  the  Gamelford  Election  case  (Corb.  &  Dan. 
239),  decided  as  long  ago  as  1819.  In  that  case  a  distinc- 
tion was  taken  in  argument  between  corrupt  practices  by 
a  candidate  and  petitioner,  and  corrupt  practices  by  the 
candidate  returned  at  a  previous  election;  and  it  was 
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said  by  counsel  that  in  all  the  cases  cited  the  party  who 
was  unseated,  or  who  was  declared  to  be  ineligible,  had 
been  himself  returned  in  the  first  instance,  and  that  the 
return  had  been  subsequently  set  aside  by  a  j  udgment  of 
a  committee  finding  that  he  had  been  guilty  of  bribery  or 
treating  at  such  first  election.  I  refer  to  this  argument 
only  to  show  that  it  was  not  denied  by  counsel  for  the 
respondent  (and  they  were  counsel  of  eminence)  that 
corrupt  practices  at  a  previous  election  could  be  shown  in 
order  to  unseat,  at  any  rate,  the  candidate  returned,  in- 
volving the  proposition  that  evidence  of  corrupt  practices 
at  a  previous  election  was  admissible,  and,  if  admissible, 
the  Judge  who  may  try  the  present  election  petition  must 
receive  such  evidence.  ^ 

The  weight  of  authority  appears  to  me  to  be  in  favor  of 
receiving  such  evidence,  and  I  cannot  therefore  allow  the 
objection  to  the  14th  paragraph  of  the  petition.  I  must, 
however,  dissent  from  the  proposition  implied  in  it,  that 
the  votes  given  at  the  previous  election  of  persons  re- 
ported to  have  been  guilty  of  corrupt  practices  at  that 
election  be  disallowed.  I  put  it  in  that  shape  because 
that  would  be  the  effect  of  striking  off  an  equal  number 
of  votes  given  for  the  respondent  at  the  previous  election. 
It  appears  to  me  to  be  very  clear  that  no  such  effect  as 
is  contended  for  is  given  by  the  statute,  or  could  in  reason 
be  given  to  the  report  of  the  Judge. 

In  the  very  elaborate  judgment  of  Sir  William  Bovill^ 
in  Stevens  v.  Tillett,  the  distinction  is  clearly  pointed  out 
between  the  judicial  determination  of  the  Judge,  which 
he  certifies  to  the  Speaker,  and  the  report  which  he  is  re- 
quired to  make  at  the  same  time.  After  giving  a  history 
of  the  legislation  which  preceded  the  Parliamentary 
Election  Act  of  1868,  from  which  the  Canadian  Acts 
constituting  the  Judges  the  tribunals  for  the  trial  of  con- 
troverted elections  are  taken,  he  comments  upon^  those 
clauses  of  the  Act  which  relate  to  the  determination  to 
be  come  to  by  the  Judge  on  the  trial,  and  his  certificate 
of  such  determination,  and  to  the  report  to  be  made  under 
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the  Act.  I  cannot  do  better  than  quote  his  language  : 
"  Now  this  Act  of  Parliament,  which  is  really  the  founda- 
tion of  our  jurisdiction,  and  which  declares  and  must 
determine  what  is  the  effect  of  reports  of  the  election 
Judges,  makes  a  very  material  distinction  between  what 
is  final  and  what  is  not  final.    For  instance,  subsection 

13  of  section  11  declares  that  the  determination  of  the 
Election  Judge  shall  be  final  to  all  intents  and  purposes. 
But  that  is  the  '  determination  '  mentioned  in  that  section, 
viz.,  as  to  who  was  duly  returned  or  elected,  or  whether 
the  election  was  void,  that  is,  by  the  express  terms  of 
the  clause,  which  says  that  '  at  the  conclusion  of  the  trial 
the  Judge  who  tried  the  petition  shall  determine  whether 
the  member  whose  return  or  election  is  complained  of,  or 
any  and  what  other  person,  was  duly  returned  or  elected, 
or  whether  the  election  was  void,  and  shall  forthwith 
certify  in  writing  such  determination  to  the  Speaker,  and 
upon  such  certificate  being  given,  such  determination 
shall  be  final  to  all  intents  and  purposes.'  The  other  case 
in  which  a  decision  is  to  be  final  is  under  subsection  16 
of  the  same  section,  which  enacts  that  a  special  case  may 
be  stated  under  certain  circumstances,  which  shall  be 
heard  before  the  Court,  and  that  'the  decision  of  the 
Court  shall  be  final;'  and  '  the  Court  shall  certify  to  the 
Speaker  its  determination  in  reference  to  such  special 
case.'    In  those  two  cases,  both  of  which  relate  to  the 
determination  of  the  question  as  to  who  is  to  be  the  sit- 
ting member,  or  whether  the  election  was  void,  the  Act 
expressly  declares  that  the  determination  shall  be  final. 
That  is  entirely  in  accordance  with  the  Grenville  Act, 
and  with  the  11  &  12  Vic,  c.  98.    The  provisions  are 
almost  in  words  the  same.  Then,  following  the  provisions 
of  the  previous  Acts  (it  having  been  optional,  however, 
under  those  Acts  with  the  Election  Committee  to  report 
on  any  special  matter  as  they  might  think  fit),  subsection 

14  of  section  11  of  this  Act  says,  '  the  Judge  shall,  in  ad- 
dition to  such  certificate  and  at  the  same  time,  report  in 
writing  to  the  Speaker.'  It  nowhere  says  that  such  report 
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is  to  be  final.  It  does  not  say  that  the  Judge  shall  de- 
termine any  particular  matter,  or  that  he  shall  not  deter- 
mine any  particular  matter,  in  terms ;  but  it  says  he  shall 
report  first  '  whether  any  corrupt  practice  has  or  has  not 
been  proved  to  have  been  committed  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  such  election, 
and  the  nature  of  such  corrupt  practice.'  Then,  secondly, 

*  the  names  of  all  persons  (if  any)  who  have  been  proved 
at  the  trial  to  have  been  guilty  of  any  corrupt  practice.' 
Thirdly,  'whether  corrupt  practices  have,  or  whether  there 
is  reason  to  believe  that  corrupt  practices  have  extensively 
prevailed  at  the  election  to  which  the  petition  relates.' 
And  at  the  same  time  he  is  authorized  to  make  a  special 
report  to  the  Speaker  as  to  '  any  matter  arising  in  the 
course  of  the  trial,  an  account  of  which,  in  his  judgment, 
ought  to  be  submitted  to  the  House  of  Commons.'  .  .  . 
My  object  in  referring  to  the  previous  legislation  was  to 
show  how  closely  the  provisions  of  the  former  Acts  have 
been  followed  in  the  recent  Act  of  Parliament ;  and  just 
as  a  distinction  is  made  in  those  Acts  between  the  '  de- 
termination '  of  the  petition  and  a  '  report '  upon  other 
matters,  so  this  Act  of  Parliament,  while  it  says  that  the 

*  determination  '  of  the  petition  is  to  be  final,  contains  no 
such  words  as  to  the  '  report.'  Where  effect  is  intended  to 
be  given  to  the  report  it  is  expressly  enacted  what  that 
eflfect  shall  be,  but  there  is  nothing  in  this  Act  which  I 
have  been  able  to  discover  that  makes  the  mere  '  report ' 
of  the  Election  Judge  equivalent  to  his  'determination.' 
There  is  nothing  which  says  that  the  report  is  to  be  final 
for  any  purpose  whatever  except  in  the  particular  cases 
that  are  expressly  mentioned  ;  and  the  present  is  not  one 
of  them.  If  Parliament  had  intended,  not  only  that  the 
determination  of  the  question  as  to  the  seat  was  to  be 
final,  but  that  the  report  was  to  be  final  in  other  respects,  it 
would  have  so  enacted.  But  it  could  har,dly  have  been 
intended  that  such  a  report  should  be  final,  booking  at 
the  various  matters  which  may  be  included  in  it,  as  stated 
in  the  different  paragraphs  of  section  II.    If  the  report 
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was  not  to  be  final  under  the  old  Acts,  it  seems  to  me 
that  we  should  be  going  a  long  way,  and  straining  the 
construction  of  this  Act,  to  hold  that  it  was  to  be  final  in 
this  case,  or  that  the  parties  were  concluded  by  it."  The 
same  distinction  was  taken  between  the  effect  of  the 
''determination"  by  the  Judge  and  his  "report,"  by  Mr. 
Justice  Willes  and  Mr.  Justice  Keating,  who  also  gave 
judgment  in  the  same  matter. 

The  question  in  Stevens  v.  Tillett  was  as  to  the  effect 
to  be  given  to  a  "report"  of  a  Judge  in  relation  to  the 
conduct  of  a  candidate  at  a  previous  election.  In  the 
case  before  me  the  report  is  in  relation  to  corrupt  prac- 
tices by  voters,  and  the  case  is  therefore  a  fortiori ;  for 
voters  are  not  in  a  proper  judicial  sense  parties  to  the 
proceedings  at  an  ejection  trial,  and  to  give  the  effect 
contended  for  to  the  report  concerning  them  would  be 
making  an  adjudication  affecting  their  franchise  behind 
their  backs.  I  apprehend  that  in  order  to  affect  them 
the  report  would  have  to  be  laid  before  the  Attorney- 
General  with  a  view  to  the  prosecution  of  the  persons 
named  in  the  report,  as  was  suggested  by  Sir  Wm.  Bovill 
(p.  158),  in  relation  to  individuals  reported  by  an  Election 
Committee  to  have  been  guilty  of  corrupt  practices. 

My  opinion,  then,  upon  the  14th  objection  is  that  it  is 
not  tenable  in  its  present  shape ;  that  so  much  of  it  as 
relates  to  voters  reported  to  have  been  guilty  at  the  first 
election  of  corrupt  practices,  and  states  as  a  consequence 
that  an  equivalent  number  should  be  struck  off  the  num- 
ber of  votes  polled  for  the  respondent  at  the  second 
election,  must  be  overruled. 

But  further,  my  opinion  is  that  upon  the  trial  of  the 
petition  now  presented  against  the  second  election,  evi- 
dence may  be  given  of  corrupt  practices  at  the  first 
election,  and  I  apprehend  that  it  will  be  open  on  the 
other  hand  to  the  respondent  to  show  corrupt  practices 
on  the  part  of  voters  for  the  petitioner.  It  will  be  in 
substance  and  effect  a  scrutiny  so  far  as  the  petitioner's 
case  under  the  14th  paragraph  of  his  petition  is  concerned. 
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The  second  objection  taken  by  the  respondent  is  to  the 
16th  paragraph  of  the  petition,  and  to  so  much  of  the 
17th  and  18th  paragraphs  as  charge  that  the  respondent 
was  ineligible  to  be  elected  by  reason  of  his  former  elec- 
tion having  been  avoided  ;  the  petition  not  charging  or 
showing  any  other  facts  or  circumstances  which  would 
cause  the  respondent  to  be  ineligible  or  disqualify  him  to 
be  a  candidate  at  the  said  election. 

The  point  argued  upon  this  objection  is  the  same  as 
was  raised  at  the  London  case  {ante  p.  560)  before  the 
Chief  Justice  of  the  Common  Pleas,  and  reserved  by  him 
for  the  judgment  of  that  Court  (24  C.  P,  434)  ;  and  the 
same  as  was  raised  also  at  the  Kingston  case  {ante  p.  625) 
before  the  Chief  Justice  of  Ontario,  and  overruled  by  him. 

At  the  trial  of  the  first  petition  I  determined  that  the 
election  was  void  by  reason  of  the  corrupt  acts  of  agents ; 
that  was  my  adjudication.  I  at  the  same  time,  in  pur- 
suance of  the  Act,  reported  to  the  Speaker  that  no  act  of 
corrupt  practice  had  been  proved  before  me  to  have  been 
committed  by  or  with  the  knowledge  and  consmt  of  the 
respondent.  His  ineligibility  therefore  must  rest  upon 
my  determination  that  the  first  election  was  void  by 
reason  of  the  corrupt  acts  of  agents. 

A  point  occurred  to  me  at  the  argument  of  these  objec- 
tions— and  I  stated  it  at  the  time,  but  it  was  not  urged 
by  counsel — that  if  the  two  elections  that  have  taken 
place  in  fact  constitute  one  election  in  law,  the  respond- 
ent has  it  determined  against  him  that  his  election  was 
void  by  reason  of  the  corrupt  acts  of  agents.  He  goes  to 
the  poll  a  second  time,  and  on  the  second  occasion  with 
that  adjudication  against  him.  In  the  case  of  voters 
there  has  been  no  adjudication  ;  but  if  the  fact  of  corrupt 
practices  at  the  first  election  be  established  in  evidence, 
their  votes  (or  an  equal  number)  will  be  struck  off  on  the 
short  ground  that  the  corrupt  practice  at  the  first  election 
disqualified  them  from  voting  at  the  second.  If  as  to 
these  voters  there  had  been  an  adjudication,  an  equal 
number  of  votes  would  be  struck  off  now.    It  seems  to 
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me,  I  confess,  to  be  a  logical  sequence  that  the  candidate's 
seat  is  forfeited  by  the  corrupt  practices  of  his  agents. 
Or  it  may  be  put  in  this  way :  Suppose  no  adjudication 
against  the  candidate,  then  candidate  and  voters  would 
stand  upon  the  same  footing  in  relation  to  what  took 
place  at  the  first  election;  in  fact,  give  to  corrupt  practices 
at  that  election  the  same  effect  as  to  the  respondent,  he 
being  the  candidate  at  the  first  as  well  as  the  second 
election,  as  we  give  in  regard  to  voters,  would  not  his 
seat  be  forfeited  upon  proof  of  corrupt  practices  at  that 
first  election?  .  But  there  is,  as  to  him,  an  adjudication, 
and  so  the  fact  of  those  corrupt  practices  requires  no 
further  proof. 

Logically,  I  confess,  I  see  no  escape  from  this  conclusion; 
but  the  answer  may  be  this :  The  doctrine  that  a  void 
election  is  no  election,  and  that  such  election  followed  by 
an  effectual  election  is  in  law  but  one  election,  prevailed 
before  the  passing  of  the  C.  P.  P.  Act,  which  was  passed 
in  1854.  That  Act  rendered  a  candidate  who  should  be 
found  by  an  Election  Committee  guilty  of  corrupt  prac- 
tices, by  himself  or  his  agents,  incapable  of  sitting  for 
the  same  county,  city,  or  borough  during  the  Parliament 
then  in  existence.  That  Act,  it  is  true,  consolidated  as 
well  as  amended  the  law  relating  to  elections,  but  the 
provision  that  I  have  cited  was  not,  I  believe,  contained 
in  any  previous  Act,  except  that  relating  to  corrupt  treat- 
ing, referred  to  in  the  Dungarvan  case;  and  while  there 
has  been  legislation  on  the  subject  in  the  Parliament  of 
the  late  Province  of  Canada,  and  of  the  Dominion,  and  of 
the  Legislature  of  Ontario,  since  the  passing  of  that  Act, 
no  similar  provision  has  found  a  place  in  any  Act  on  the 
subject. 

The  carrying  out  of  the  doctrine  to  its  full  extent 
would  have  the  same  effect,  for  if  the  first  election,  beinof 
void,  is  no  election,  and  the  adjudication  against  the  can- 
didate would  operate  to  unseat  him  when  again  returnt^d, 
it  would  have  the  same  effect  at  the  third  or  any  sub- 
sequent election,  at  any  rate  during  the  same  Parliament, 
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and  so  the  candidate  would  be  rendered  incapable  of 
being  elected  by  the  operation  of  this  doctrine;  while 
the  Legislature  has  abstained,  while  adopting  several 
provisions  of  the  Imperial  Act  of  1854,  from  adopting 
the  one  to  which  I  have  referred ;  and  in  the  Dominion 
Act  of  1874,  under  which  this  second  election  was  held, 
the  "punishment  for  corrupt  practices  "  is  expressly  de- 
lined,  and  it  is  only  where  it  is  proved  that  there  has 
been  any  corrupt  practice  with  the  actual  knowledge  and 
consent  of  the  candidate,  or  a  conviction  for  the  mis- 
demeanor of  bribery  or  undue  influence,  that  any  penalty 
is  incurred  beyond  the  avoiding  of  the  election. 

The  enactment  obviates  difficulties  in  the  future,  but 
the  question  raised  is  whether  the  respondent  was  not 
ineligible  by  reason  of  what  had  occurred  at  the  previous 
election,  which  took  place  before  that  Act  was  passed. 
Looking  at  the  legislation  to  which  I  have  referred  since 
the  passing  of  the  Imperial  Act  of  1854,  and  the  other 
considerations  to  which  I  have  adverted,  I  think  the 
proper  conclusion  is  that  the  respondent  was  not  ineligible. 

I  find  that  I  have  omitted  to  notice  the  contention  of 
Mr.  Harrison,  that  the  doctrine  to  which  I  have  several 
times  referred  cannot  apply  to  this  case  because  the  first 
and  second  elections  in  fact  were  under  different  Acts  of 
Parliament — the  Act  of  1874  repealing  that  of  1873,  and 
substituting  other  provisions  in  its  stead. 

Mr.  Bethune  directed  my  attention  to  the  Interpreta- 
tion Act  as  an  answer ;  and  it  appears  to  me  that  sub- 
section 35,  and  the  subsequent  subsection,  of  section  7  are 
an  answer  to  the  objection.  Besides,  the  Act  of  1873  is 
not  wholly  repealed.  Elections  held,  rights  acquired,  and 
liabilities  incurred  before  the  coming  into  force  of  the 
Act  of  1874,  are  expressly  excepted.  I  cannot  agree  with 
Mr.  Harrison's  contention  upon  this  point.  The  point 
that  the  respondent  was  ineligible  for  re-election  upon 
the  18th  section  of  the  Act  of  1873,  cap.  27,  was  but 
little  pressed  by  Mr.  Bethune.  I  thought  certainly  that 
it  would  be  a  strained  construction  to  give  to  that  section 
43 
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to  hold  a  candidate  ineligible  in  the  absence  of  personal 
wrong,  and  only  by  reason  o£  the  acts  of  agents.  The 
learned  Chief  Justice  of  Ontario  has  held  in  the  Kingston 
case  that  in  such  a  case  no  disqualification  was  created, 
and  the  Court  of  Common  Pleas  has  since,  in  the  London 
case,  expressed  the  same  opinion. 

I  think  this  is  not  a  case  for  costs  to  either  party. 


SOUTH  NOEFOLK. 


Before  Chief  Justice  Draper. 

SiMCOE,  £4th  to  26th  June,  and  5th  July,  1S75. 

John  Decow,  Petitioner,  v.  William  Wallace, 
Respondent. 

Amendment  of  particularsi — Delay — Agency— Bets — Bribery — Treating — 
Candidate  acting  as  agent. 

On  an  application  by  the  petitioner  to  amend  the  particulars  by  adding 
charges  of  bribery  against  the  respoudenr  personally,  and  his  agents, 
his  attorney  made  affidavit  that  different  persons  had  been  employed  to 
collect  information ;  that  the  new  particulars  only  came  to  his  know- 
ledge three  days  before  the  application  ;  and  that  he  believed  they  were 
material  to  the  issues  joined. 
Held,  that  as  it  was  not  shown  that  the  petitioner  or  the  persons  em- 
ployed could  not  have  given  the  attorney  the  niformation  long  prior  to 
the  application,  and  as  it  was  not  sworn  that  the  charges  were  believed 
to  be  true,  nor  were  they  otherwise  confirmed,  and  as  the  amendment 
might  have  been  moved  for  earlier,  the  application  should  be  refused. 
The  respondent  in  his  evidence  stated  that  he  objected  to  committees  ; 
that  he  knew  certain  persons  were  his  supporters,  and  believed  they 
did  their  best  for  him,  but  he  did  not  personally  know  that  they  acted 
for  him.    Other  evidence  showed  that  these  persons  took  part  in  the 
election  on  behalf  of  the  respondent ;  some  spoke  for  him  at  one  of  his 
meetings  ;  and  one  of  them  stated  that  he  and  some  of  the  others  can- 
vassed for  the  respondent,  and  that  he  gave  the  respondent  to  under- 
stand he  was  taking  part  in  the  election  for  him. 
Held,  that  as  it  did  not  appear  that  anyone  of  these  persons  was  authorized 
I  by  the  respondent  to  represent  him,  and  as  they  did  not  claim  to  have 
jr    any  such  authority  from  him,  but  supported  the  respondent  as  the 
candidate  of  their  party,  the  said  persons  were  not  agents  of  the  re- 
spondent for  the  purposes  of  the  election. 
Semble,  1.  That  if  a  candidate  who  had  appointed  no  agents  was  aware 
1   that  some  of  his  supporters  were  systematically  working  for  him,  and 
\  by  any  act,  or  forbearance,  could  be  fairly  deemed  to  recognize  and 
^  adopt  their  proceedings,  he  would  make  them  his  agents. 
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2.  That  if  a  candidate  in  good  faith  undertakes  the  duties  which  his  agent  ' 
might  undertake,  the  acts  of  a  few  zealous  political  friends  in  canvass- 
ing for  him,  introducing  him  to  electors,  attending  public  meetings 
and  advocating  his  election,  orbringing  voters  to  the  poll,  would  not 
make  such  candidate  responsible  for  prohibited  acts  contrary  to  his  \ 
publicly  declared  will  and  wishes,  and  without  his  knowledge  and  ; 
consent. 

Money  was  given  to  certain  voters  to  make  bets  with  others  on  the  result 
of  the  election,  but  as  there  was  no  evidence  of  a  previous  understand- 
ing as  to  the  votes,  such  bets  were  not  bribery.  The  practice  of  making 
bets  on  an  election  condemned  as  like  a  device  to  commit  bribery. 

Treating  at  an  election,  in  order  to  be  criminal,  must  be  done  corruptly,  ' 
and  for  the  purpose  of  corruptly  influencing  the  voter. 

Remarks  on  the  evidence  of  agency. 

At  the  general  election  held  on  the  22nd  and  29th 
January,  1874,  John  Stuart  was  elected  for  this  constitu- 
ency, but  on  a  petition  alleging  corrupt  practices  by  his 
agents,  the  election  was  avoided  (9  Commons  Journal, 
1875,  p.  13).  A  new  election  was  held  on  the  16th 
December,  1874,  at  which  the  respondent  was  elected. 
A  petition  was  then  presented  against  the  return  of  the 
respondent,  containing  the  usual  charges  of  corrupt  prac- 
tices. 

Mr.  C.  J.  Fuller  and  Mr.  H.  S.  Hill  for  petitioner. 
Mr.  Tisdale,  Q.C.,  and  Mr.  Rohh,  for  respondent. 

At  the  close  of  the  second  day's  evidence  (25th  June), 
the  petitioner's  counsel  applied  for  an  order  to  file  addi- 
tional particulars,  upon  an  affidavit  of  the  attorney  on 
the  record,  sworn  that  day,  stating  that  he  had  used  due 
diligence  in  preparing  the  particulars  under  the  order  of 
Court,  dated  3rd  April,  1875  ;  that  for  the  purpose  of 
preparing  such  particulars  different  parties  had  been  em- 
ployed to  collect  information  ;  that  the  new  particulars 
(which  were  annexed  to  the  affidavit)  only  came  to  the 
attorney's  knowledge  since  Tuesday,  the  22nd  June  inst, 
and  that  the  cases  mentioned  were,  he  believed,  material 
to  the  issues  joined.  The  cases  were  :  charges  of  bribery 
against  the  respondent  personally  and  his  agents.  On  the 
following  morning  the  application  was  disposed  of  as; 
follows  : 
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Draper,  C.J.A. — I  refuse  the  application,  considering 
the  delay  that  has  taken  place.  It  no  doubt  is  to  be  assumed 
that  the  attorney  has  just  been  informed  of  these  matters  5 
but  it  is  consistent  with  the  affidavit  that  his  informants 
were  parties  who  could  have  given  him  the  information 
long  ago,  and  that  from  various  causes  may  have  with- 
held it  from  the  attorney's  knowledge.  The  particulars 
may,  for  all  that  is  shown,  have  been  well  known  to  those 
who  gave  the  attorney  the  information  ;  the  petitioner 
may  have  known  them  for  weeks  or  months.  Then,  for 
all  that  is  sworn,  the  statements  may  be  the  merest  fabri- 
cations. The  attorney  does  not  swear  that  be  believes 
them,  nor  does  any  other  person  in  any  way  confirm  them. 
It  is  not  sworn  that  there  is  a  reasonable  ground  for 
believing  that  they  can  be  proved.  The  information  is 
sworn  to  have  been  received  since  Tuesday,  and  no  appli- 
cation until  Friday  evening,  on  which  day  the  affidavit 
was  sworn.  Apparently  it  might  have  been  made  earlier. 
Delay,  expense,  and  inconvenience  ought  not  to  be  caused 
at  so  late  a  period,  unless  upon  a  strong  and  clear  state- 
ment of  the  existence  in  fact  of  sufficient  grounds. 

During  the  trial,  evidence  was  given  of  several  alleged 
acts  of  bribery  and  treating,  which  are  sufficiently  set  out 
in  the  judgment.  The  following  is  taken  from  the 
learned  Judge's  notes  of  the  evidence  as  to  the  agency 
of  the  parties  named : 

Dr.  N.  0.  Walker :  I  took  part  in  the  last  election.  I 
gave  respondent  to  understand  I  was  taking  part  for  him. 
I  know  Mr.  Ozias  Ansley;  he  was  also  working  for 
respondent.  I  know  that  Edward  Hammond  was  can- 
vassing for  respondent.  Never  met  a  committee  on  this 
election,  and  there  was  no  organized  committee  for  re- 
spondent at  this  election. 

Cross-examined :  I  spoke  for  respondent  at  two  or 
three  meetings,  and  if  I  met  with  electors  I  spoke  to 
them.  Ansley  and  the  others  I  have  named  acted  as 
I  did. 
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James  W.  Steiuart :  I  know  Hammond,  Ansley,  David 
Sharp,  and  Dr.  Walker.  They  took  part  in  the  election 
on  behalf  of  the  respondent.  They  were  at  respondent's 
meeting  at  Port  Dover  the  night  previous  to  the  election. 

Simon  Belch  :  I  was  at  Port  Dover  at  a  public  meeting. 
Tisdale  and  Dr.  Walker  both  spoke  in  favor  of  Wallace. 

Edward  Hammond  :  I  was  at  respondent's  meeting  at 
Port  Dover.  I  think  I  asked  three  persons  to  vote  for 
him. 

Robert  B.  Reid  :  I  had  a  list  of  voters.  I  attended  two 
meetings  where  the  respondent  spoke.  There  was  no 
committee  formed.  I  was  a  member  of  a  committee  of 
Wallace's  friends  at  a  previous  election.  We  met  after 
the  meeting  to  choose  delegates,  and  looked  over  the  list 
to  see  if  any  reformers'  votes  could  be  objected  to.  We 
looked  over  the  voters'  lists  for  both"  elections.  I  don't 
know  that  the  respondent  was  aware  I  was  moving  for 
him.    I  made  no  reports  to  any  one  of  my  proceedings. 

William  Wallace  (respondent) :  I  know  Hammond  and 
Ansley.  I  do  not  personally  know  they  acted  for  me. 
I  object  to  committees,  but  I  trusted  the  whole  party.  I 
know  that  Ozias  Ansley,  Dr.  N.  0.  Walker,  and  Edward 
Hammond  and  Tisdale  were  my  supporters.  I  was  pleased 
to  have  them  all  vote  for  me.  I  believe  they  all  did  their 
best  for  me. 

Cross-examined :  I  held  about  forty  meetings.  Where- 
ever  the  subject  came  up  I  invariably  charged  my  sup- 
porters and  friends  to  be  most  careful  not  to  infringe  the 
law. 

Deaper,  C.  J,  A. — The  first  question  which  arises  is, 
whether  certain  persons  hereinafter  named  were  proved 
to  be  the  respondent's  agents,  so  as  to  render  him  liable 
for  their  acts,  as  if  he  had  personally  consented  to  or 
taken  part  therein.  The  term  "  agent "  carries  with  it 
the  idea  of  authority  given  by  the  candidate  to  some 
person  to  act  in  his  name  and  in  his  behalf  in  affairs  con- 
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nected  with  the  election ;  and  it  is  an  established  principle 
that  where  a  person  has  employed  an  agent  for  the  pur- 
pose of  procuring  his  election,  such  person  is  responsible 
for  the  act  of  the  agent  in  any  corrupt  practice,  though 
he  not  only  did  not  intend  or  authorize  it,,  but  even 
had  in  perfect  good  faith  done  his  best  to  prevent  it ; 
and  it  has  been  held  that  every  instance  in  which  it  is 
shown  that,  either  with  the  knowledge  of  the  candidate, 
or  to  the  knowledge  of  an  agent  employed  by  the  candi- 
date, a  person  acts  in  furthering  the  election  for  him  by 
trying  to  get  votes  for  him,  is  evidence  tending  to  show 
that  the  person  so  acting  was  authorized  to  act  as  his 
agent.  The  weight  and  cogency  of  such  evidence  will 
depend  upon  the  circumstances  of  each  case  ;  but  it  is 
evidence,  and  as  such  must  receive  proper  attention. 
Their  canvassing,  that  is,  making  efforts  to  obtain  votes 
and  interest  and  support,  is  evidence  of  agency,  but  de- 
pends for  force  and  weight  upon  its  extent  and  urgency. 
If  done  at  the  suggestion  of  the  candidate,  it  would  be 
direct  proof  of  agency ;  if  merely  voluntary,  it  ought  not 
to  be  so  regarded.  Going  round  the  county,  and  attend- 
ing meeting  after  meeting,  and  speaking  at  such  meetings, 
is  strong  evidence.  Attending  one  meeting  and  speaking 
there,  would  be  an  isolated  act,  and,  by  itself,  of  little 
weight.  These  and  similar  acts,  being  repeated,  are 
regarded  as  sustaining  the  inference  that  they  are  done 
with  the  knowledge  and  at  the  request  of  the  candidate 
who  thus  employed  the  party  as  his  agent.  On  the  other 
hand,  the  candidate  may  deprecate  such  individual  agency 
from  the  fear  of  indiscretion,  or  even  worse,  on  the  part 
of  supporters,  who  regard  the  immediate  result  without 
sufficient  scruple  as  to  the  means,  and  without  reflecting 
upon  future  consequences. 

In  the  present  case  the  respondent  was  called  as  a 
witness  by  the  petitioner.  He  stated  his  objection  to 
committees,  and  it  did  not  appear  there  was  one  formed 
on  his  part  and  with  his  knowledge  ;  he  said  he  held 
about  forty  meetings,  and  invariably  charged  his  friends 
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to  be  careful  not  to  infringe  the  law ;  he  put  in  papers 
containing  addresses,  to  which  his  name  was  attached, 
with  a  view  of  showing  that  he  depended  on  a  general 
appeal  to  the  constituency  rather  than  any  application  to 
individuals ;  he  stated  in  evidence  that  he  trusted  to  the 
whole  party  for  support,  and  referring  to  those  who  were 
signalized  on  the  trial  as  having  acted  in  a  manner  which 
justified  the  petitioner  in  treating  them  as  agents,  he  said 
he  knew  they  were  all  his  supporters,  was  pleased  to  have 
them  vote  for  him,  and  believed  they  all  did  their  best 
for  him  ;  but  nothing  stronger  was  elicited  from  him  to 
identify  him  with  their  acts  in  promoting  his  election. 
He  was  not  even  asked  whether  he  was  from  time  to 
time  informed  what  they  were  doing  or  proposed  to  do. 

I  do  not  doubt  that  if  a  candidate,  who  has  appointed 
no  agents,  is  made  aware  that  some  of  his  supporters  are 
systematically  working  for  him,  and  by  any  act  (or  per- 
haps even  by  forbearance  to  interpose)  can  be  fairly 
.deemed  to  recognize  and  adopt  their  proceedings  in  order 
to  further  his  election,  he  makes  them  his  agents,  and 
must  take  the  consequences.  A  contrary  rule  would 
encourage  fraud  and  corruption,  and  facilitate  evasions 
of  the  law. 

ISTearly  all  the  cases  set  out  in  the  particulars,  to  sustain 
which  evidence  was  given,  are  charged  to  have  occurred 
in  the  south-eastern  part  of  this  electoral  division;  the 
places  named  are  Port  Dover,  the  townships  of  Charlotte- 
ville  and  Woodhouse,  and  a  place  called  Dog's  Nest,  at 
or  near  which  were  two  taverns,  one  kept  by  George 
Mitchell,  the  other  by  one  McQuade.  The  persons  who 
were  represented,  on  the  part  of  the  petitioner,  to  have 
acted  as  agents  for  the  respondent  were  Edward  Ham- 
mond, David  Sharp,  Ozias  Ansley,  and  Dr.  N.  O.  Walker. 
They  are  all  generally  charged  with  having  canvassed  for 
the  respondent,  with  having  taken  part  in  the  election  on 
his  behalf,  and  having  worked  actively  for  his  election. 
Many  other  parties  were  named  in  the  particulars  as  par- 
ties to  alleged  corrupt  practices,  but  with  regard  to  these 
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latter  persons,  there  was  no  evidence  beyond  their  ap- 
parent earnestness  to  secure  the  respondent's  election,  on 
which  to  fasten  the  character  of  agents  upon  them,  so  as 
to  make  him  responsible  for  their  acts. 

As  to  the  other  four  persons  named,  it  is  to  be  remarked 
that  it  does  not  appear  that  either  of  them  were  author- 
ized by  the  respondent  to  represent  him  for  any  purpose  ; 
nor  that  they  ever  professed  to  do,  as  far  as  I  have 
gathered  from  the  evidence.  They  were  all  members  of 
one  political  party,  had  previously  supported  the  respond- 
ent, and  did  so  at  the  present  election  as  the  candidate 
of  that  party,  without  reference  to  personal  feelings- 
None  of  their  acts  have  been  traced  to  the  solicitation  or 
direction  of  the  respondent,  who  does  not  appear  to  have 
interfered  in  any  way  with  their  proceedings  in  regard 
to  the  election.  Each  seems  to  have  canvassed  independ- 
ently of  the  other,  acting  on  behalf  of  the  political  party 
to  which  they  belonged,  but  independently  of  the  re- 
spondent and  of  each  other. 

There  were  some  matters  of  an  apparently  dubious 
character  which  I  deem  it  fitting  to  notice.  One  was 
between  a  witness  named  Myers  and  Mr.  Ansley,  in  which 
I  find  the  following  facts  :  On  the  polling  day,  and  soon 
after  one  Frederick  Myers  had  voted,  Ansley  handed  him 
a  So  bill  to  go  and  bet  on  Wallace.  There  was  not  the 
slightest  evidence  of  any  previous  understanding  between 
them ;  but  Myers  took  the  money,  and  betted  it  with 
Joseph  Bell,  that  Wallace  would  be  elected.  The  two 
sums  were  put  into  the  hands  of  a  third  party  to  abide 
the  event.  Bell  raised  objections  to  its  being  paid  over, 
and  it  was  held  until  May  last,  when  Myers  got  it  and 
paid  it  all  to  Ansley.  When  giving  the  $5  to  Myers, 
Ansley  said  if  Myers  lost  the  bet  it  would  cost  him 
nothing,  and  if  Myers  wanted  more  money  to  bet  to  come 
to  him  and  get  it.  One  Martin,  who  said  he  was  present, 
represented  the  matter  rather  difierently ;  but  on  the 
weight  of  evidence  I  find  the  facts  as  above  stated.  Some 
considerable  time  afterwards  Myers  got  the  money  from 
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the  stakeholder,  and  paid  the  $10  to  Ansley,  to  whom,  as 
I  concluded,  it  rightly  belonged.  Myers  only  got  the 
money  back  in  May  last,  before  the  Queen's  birthday. 

Martin,  above  named,  also  stated  that  he  received  $5 
from  Hammond  to  bet  that  Wallace  would  be  elected ; 
that  if  he  won  he  was  only  to  return  the  $5  to  Ham- 
mond ;  and  that  if  he  betted  this  money  and  desired  to 
bet  more,  to  come  back  and  he  (Hammond)  would  give  it 
to  him.  There  was,  however,  no  particulars  setting  out 
this  as  a  charge,  and  objection  being  taken,  the  matter 
was  dropped.    Moreover,  his  statements  were  contradicted. 

There  was  also  a  somewhat  similar  matter  advanced,  in 
which  it  was  sworn  by  Joseph  Bell  that  on  the  polling 
day  he  heard  Ansley  say  to  one  Jacob  Krell :  "  Here's 
$5 — putting  a  bill  into  Krell's  hand — go  in  and  vote  for 
Wallace,  and  bet  that  Wallace  will  be  elected,  and  if  he 
is  not  elected  you  will  not  lose  anything,  and  if  he  is 
elected  you  can  keep  the  $5  you  win ;  all  I  will  ask  is 
the  $5  I  give  you ;"  and  that  Krell  took  the  money,  and 
gave  it  back  to  Ansley  before  he  went  in  to  vote.  Krell 
denied  that  Ansley  gave  him  any  money  to  bet  with ;  he 
was  a  German,  and  could,  as  he  said,  neither  read  nor 
write.  Ansley  denied  upon  oath  that  he  ever  put  $5  into 
Krell's  hands,  or  even  told  him  to  bet  on  Wallace.  This 
denial  from  both  Krell  and  Ansley  put  an  end  to  this 
case,  which  rested  on  Bell's  assertion  of  what  he  had 
heard  and  what  Krell  told  him.  There  is,  however,  fur- 
ther evidence  that  Ansley  offered  money  to  Krell  to  bet 
with,  but  the  witness  could  not,  or  would  not,  say  that 
Krell  took  it;  and  of  another  witness  who  also  swears 
that  Ansley  offered  money  to  Krell,  saying,  "  Take  it  and 
bet ;"  but  did  not  say  that  Krell  took  it. 

I  cannot  help  saying  that  this  practice  of  making  such 
bets,  when  on  a  contingency  by  which  the  so-called  bor- 
rower may  win  and  cannot  lose,  looks  to  me  very  like  a 
device  to  commit  bribery ;  and  if  the  transaction  with 
Myers  had  been  proved  to  be  of  that  character,  and  to 
have  been  entered  into  and  agreed  upon  before  he  voted, 
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as  at  present  advised,  I  should  have  held  it  to  be  bribery. 
The  positive  statement  that  Myers  had  voted,  and  that 
the  arrangement  for  betting  was  subsequent  thereto,  and 
that  the  whole  money  paid  over  by  the  stakeholder  was 
given  to  Ansley,  is,  however,  sufficient  to  repel  the  charge, 
though  it  may  leave  doubt  and  suspicion  behind. 

There  is  also  a  matter  with  which  Mr.  Hammond  is 
connected,  which  is  sufficiently  met  and  explained  by  the 
evidence;  but  it  seems  to  me  unfortunate  that  it  should 
have  happened  just  at  the  time  of  the  election.  Accord- 
ing to  the  statements  of  the  witnesses,  Mr.  Hammond  had 
become  indebted  in  the  sum  of  $18  to  Frederick  Myers 
for  teaming  with  one  horse  and  a  single  waggon,  drawing 
sand,  tan  bark,  &c.  The  account  had  begun  some  six 
months  before  the  election.  Myers'  explanation  as  to 
how  he  kept  the  account  and  rendered  a  memorandum  of 
it,  were  somewhat  confused,  and  he  failed  in  an  attempt 
made  in  Court  to  explain  it.  But  he  said  that  shortly 
before  the  election  he  met  Hammond,  who  told  him  he 
ought  to  vote  for  Wallace.  Myers  had  at  the  previous 
election  voted  the  other  way.  Hammond  had  asked  him 
the  amount  a  week  before,  and  on  the  day  before  the 
polling  gave  him  $5,  and  told  him  he  could  bet  it  on  the 
election,  whicb  he  did,  and  won  on  the  next  day.  Ham- 
mond paid  him  the  remaining  $13,  and  he  never  directly 
or  indirectly  returned  any  part  to  Hammond.  He  had 
recently  talked  with  Ansley  and  with  Hammond  about 
his  transactions  with  them.  He  told  Hammond  that 
people  were  writing  about  his  getting  money  from  Ham- 
mond, who  laughed  and  said,  "  It  was  your  own  money 
I  paid  you."  Hammond  in  his  evidence  confirmed 
Myers'  statement,  and  said  he  was  satisfied  with  the 
memorandum  which  Myers  gave  him. 

As  another  proof  that  these  four  persons  were  to  be 
deemed  agents  of  the  respondent,  acts  of  treating  during 
the  election,  and  especially  on  the  polling  day,  were 
charged  upon  them.  I  cannot  say  that  there  was  no 
foundation  for  these  charges ;  it  would  seem  from  the 
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evidence  to  be  an  inveterate  habit,  when  people  in  country 
places  meet  on  public  occasions,  that  they  should  resort 
to  the  taverns  to  drink  together.  One  after  another 
invites  his  friends,  or,  as  is  commonly  expressed,  "  calls 
up  the  crowd"  to  the  bar  to  drink  at  his  expense.  This 
has  been  a  general  practice  at  election  times,  and,  as  was 
proved  in  this  case,  is  at  times  followed  without  refer- 
ence to  political  differences.  But  to  understand  the 
bearing  of  such  a  custom  on  this  election,  we  must  refer 
to  the  Dominion  Election  Act,  1874,  37  Vie,  cap.  9,  sec. 
94,  which  enacts  that  every  candidate  who  corruptly,  by 
himself,  or  by  or  with  any  other  person  on  his  behalf 
(which  includes  agents),  either  before  or  during  the 
election,  gives  or  is  accessory  to  giving  meat,  drink, 
refreshment,  or  provision,  to  any  person,  for  the  purpose 
of  corruptly  influencing  such  person  or  any  other  person 
to  give  or  refrain  from  giving  his  vote,  shall  be  deemed 
guilty  of  the  offence  of  treating,  which  by  sec.  98  is 
declared  to  be  a  corrupt  practice.  The  respondent  was 
not  more  proved  guilty  of  this  than  of  other  personal 
charges  ;  and,  if  found  guilty,  it  must  be  through  the  acts 
of  his  agents.'  The  consequence  of  committing  this  offence 
by  a  candidate  or  his  agent,  whether  with  or  without  the 
actual  knowledge  or  consent  of  the  candidate,  is  that  his 
election,  if  he  be  elected,  shall  be  void.  It  is  not,  how- 
ever, the  simple  act  of  treating,  but  the  intention  with 
which  that  act  is  committed,  which  gives  it  the  criminal 
character,  and  which  subjects  the  candidate  to  the  loss  of 
the  seat.  It  must  be  done  corruptly,  and  for  the  purpose 
of  corruptly  influencing  the  voter. 

I  have  carefully  considered  the  evidence  in  connection 
with  this  language.  If  the  Legislature  meant  that  the 
act  of  treating  a  voter  before  and  during  an  election 
constituted  the  offence,  they  need  not  have  added  the 
corrupt  intent  to  obtain  a  corrupt  influence.  More  than 
the  act  of  treating  has  to  be  proved  ;  and,  therefore,  to 
stop  at  a  tavern  on  the  way  to  the  poll  on  a  winter's  day 
or  after  a  long  drive,  and  to  get  meat  and  drink  at  the 
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expense  of  the  candidate,  is  but  a  part  of  the  case ;  and 
to  it  must  be  added  something  to  establish  that  the  thing 
was  done  corruptly.  And  this  is  not,  as  appears  to  me, 
to  be  inferred  without  some  evidence  of  solicitation  as  to 
the  voting  connected  with  the  act  of  treating;  and  this 
has  been  generally  overlooked. 

But  if  the  treating  took  place  in  the  candidate's 
absence,  as  was  assumed  in  the  instances  proved,  the  fact 
of  agency  must  be  established.  I  do  not  pretend  to  lay 
down  any  universal  test  or  rule  of  deciding,  but  I  cannot 
think  that  a  candidate  must  of  necessity  be  placed  in 
danger  of  ultimate  defeat  by  the  indiscretions  of  a  few 
of  his  supporters  who  will  risk  the  use  of  doubtful,  if 
not  illegal,  means  to  obtain  a  present  success.  I  do  not 
see  that  he  may  not  legally  be  his  own  agent  for  all  the 
purposes  of  the  election,  except  those  covered  by  the 
121st  section  of  the  Act  already  referred  to.  The  78th 
section  of  that  Act  recoo-nizes  the  right  of  the  candidate 
in  that  respect,  and,  with  the  exception  noted,  authorizes 
him  to  undertake  the  duties  which  an  agent  appointed 
by  him  might  have  undertaken.  If  he  does  so  in  good 
faith,  I  do  not  think  that  the  acts  and  exertions  of  a  few 
zealous  political  friends  in  canvassing  for  him,  or  even 
with  him,  to  introduce  him  to  electors  to  whom  he  was  a 
stranger,  or  attending  party  meetings  and  advocating  his 
election,  or  bringing  up  voters  to  the  poll,  can  make  him 
responsible  for  prohibited  acts  contrary  to  his  publicly 
declared  will  and  wishes,  and  without  his  knowledge  as 
well  as  without  his  consent. 

1  think  that  the  respondent  has  proved,  both  by  his 
acts  and  his  public  declarations,  made  from  the  time  he 
tirst  announced  his  candidature,  that  he  meant  to  be  his 
own  agent,  and  that  he  had  pursued  that  course,  and 
that  he  is  not  connected  with  any  of  the  matters  com- 
plained of  as  done  by  the  persons  alleged  to  be  his 
agents ;  and  that  none  of  the  charges  advanced  against 
him  as  the  acts  of  his  authorized  agents  are  so  substan- 
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tiated  as  to  warrant  me  in  holding  that  his  election  and 
return  are  void. 

I  therefore  dismiss  the  petition  with  costs. 

(10  Commons  Journal,  1876,  p.  29.) 
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Before  Mr.  Justice  Wilson. 

Lindsay,  13th  to  16th  and  24th  April,  and  4th  May,  1875. 

Hector  Cameron,  Petitioner,  v.  James  Maclennan, 
Respondent. 

Marking  ballots — Votes  tendered  but  rejected — Parol  voting — Agency — 
Dinner's  to  voters  on  polling  day — Corrupt  pi^actices. 

The  following  ballots  were  held  valid  : 

(1)  Ballots  with  a  cross  to  the  right  just  after  the  candidate's  name, 
but  in  the  same  column  and  not  in  the  column  on  the  right  hand  side 
of  the  name.  (2)  Ballots  with  an  ill-formed  cross,  or  with  small  lines 
at  the  ends  of  the  cross,  or  with  a  line  across  the  centre  or  one  of 
the  limbs  of  the  cross,  or  with  a  curved  line  like  the  blades  of  an  anchor. 

The  following  ballots  were  held  invalid  : 

(1)  Ballots  with  a  single  stroke.  (2)  Ballots  with  the  candidate's  name 
written  thereon  in  addition  to  the  cross.  (3)  Ballots  with  marks  in 
addition  to  the  cross,  by  which  the  voter  might  be  identified,  al- 
though not  put  there  by  the  voter  in  order  that  he  might  be  identi- 
fied. (4)  Ballots  marked  with  a  number  of  lines.  (5)  Ballots  with  a 
cross  for  each  candidate. 

Qucere,  whether  ballots  with  a  cross  to  the  left  of  the  candidate's  name 
should  be  rejected,  as  the  deputy  returning  officer  is  not  bound  to 
reject  such  ballots  under  sec.  55  of  the  Dominion  Elections  Act,  1874. 

The  names  of  certain  persons  who  were  qualified  to  vote  at  the  election 
appeared  on  the  last  revised  assessment  roll  of  the  municipality,  but 
were  omitted  from  the  voters'  list  furnished  to  the  deputy  returning 
officer  and  used  at  the  election.  They  tendered  their  votes  at  the  poll, 
but  their  votes  were  not  received  ;  and  a  majority  of  them  stated  to 
the  deputy  returning  officer  that  they  desired  to  vote  for  the  petitioner. 
The  petitioner  had  a  majority  without  these  votes. 

Held,  by  the  Court  of  Queen's  Bench  (affirming  Wilson,  J.),  no  ground 
for  setting  aside  the  election. 

Semble,  per  Wilson,  J.,  1.  That,  though  the  only  mode  of  voting  is  by 
ballot,  if  it  became  necessary  to  decide  the  election  by  determining  the 
right  to  add  these  votes,  it  should  be  determined  in  that  manner  most 
consistent  with  the  old  law,  and  which  would  have  saved  the  disfran- 
chisement of  electors,  and  the  necessity  of  a  new  election. 

2.  If  the  right  of  voting  can  only  be  preserved  by  divulging  from  neces- 
sity for  whom  the  elector  intended  to  vote,  the  necessity  justifies  the 
declaration  the  elector  is  forced  to  make,  as  there  is  nothmg  in  the  Act 
which  prevents  the  elector  from  saying  for  whom  he  intends  to  vote. 
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3.  An  elector  duly  qualified,  who  has  been  refused  a  ballot  paper  by  the 
deputy  returning  officer,  cannot  be  deprived  of  his  vote ;  otherwise  it 
would  follow  that  because  the  deputy  returning  officer  had  wrongfully 
refused  to  give  such  elector  a  ballot  paper,  his  vote  would  not  be  good 
in  fact  or  in  law. 

One  P. ,  a  tavern  keeper,  took  the  petitioner's  side  at  the  election  and 
at  a  meeting  called  by  the  petitioner,  at  which  he  was  appointed 
chairman.  Notices  of  this  meeting  were  sent  by  the  petitioner  to  P. 
to  distribute,  some  of  which  P.  put  up  at  his  house  and  some  he  sent 
to  other  places.  On  polling  day  P.  desired  to  give  a  free  dinner  to 
some  of  the  petitioner's  voters,  and  asked  the  petitioner  if  he  might 
do  so.  The  petitioner  did  not  approve  of  it  in  case  it  should  interfere 
with  his  election,  and  warned  P.  that  although  he  was  not  his  (peti- 
tioner's) agent,  he  would  rather  he  should  not  do  it.  P.,  notwith- 
standing this,  paid  for  free  dinners  to  40  of  the  petitioner's  voters. 

Held,  by  the  Court  of  Queen's  Bench  (affirming  Wilson,  J.),  1.  That  P.  was 
not  an  agent  of  the  petitioner. 

2.  That  the  giving  of  free  dinners  to  a  number  of  electors  who  had  come 
a  long  distance  in  severe  winter  weather,  in  the  absence  of  evidence 
that  it  was  done  for  the  purpose  of  influencing  the  election  either  by 
voting  or  not  voting,  or  that  such  electors  voted,  was  not  a  corrupt  act. 

The  petitioner  was  held  entitled  to  the  general  costs  of  the  petition, 
except  as  to  the  cases  of  the  voters  whose  names  were  not  on  the 
voters'  lists,  and  as  to  the  scrutiny  of  ballots. 

The  former  election  having  been  avoided  (ante  p.  612), 
a  new  election  was  held,  at  which  the  same  parties  were 
candidates.  The  respondent  was  declared  elected  by  a 
majority  of  three  votes.  The  unsuccessful  candidate  there- 
upon filed  a  petition  containing  the  usual  charges  of 
corrupt  practices,  and  claiming  the  seat  on  a  scrutiny  of 
votes. 

The  Petitioner  in  person  and  Mr.  F.  D.  Moore  for 
petitioner. 

The  Respondent  in  person. 

At  the  conclusion  of  the  evidence  the  petitioner 
abandoned  the  charges  of  corrupt  practices,  but  claimed 
the  seat  on  a  scrutiny  of  the  ballots. 

The  respondent  contended  that  he  was  entitled  to  hold 
the  seat  upon  a  scrutiny,  and  that  the  petitioner  by  his 
agents,  had  been  guilty  of  corrupt  practices. 

The  general  facts  of  the  case  are  set  out  in,  the  argu- 
ments of  counsel,  the  judgment  of  Mr.  Justice  Wilson, 
and  in  the  report  of  the  case  in  appeal  to  the  Court  of 
Queen's  Bench  (37  Q.  B.  234). 
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Mr.  Madennan,  Q.  C.  (the  respondent) :  The  majority 
in  favor  of  the  respondent  is  said  to  be  only  three,  and 
supposing  that  the  result  of  the  scrutiny  is  against  him 
by  a  few  votes,  it  is  clear  the  election  was  wholly  void, 
because  as  many  as  fifteen  or  sixteen  persons  who  were 
duly  qualified  to  vote,   and  who  had  endeavored  to 
vote,  had  been  deprived  of  the  power  of  voting,  and  had 
been  prevented  from  voting  by  the  omission  of  their 
names  from  the  copies  of  the  voters'  lists  furnished  to 
the  deputies.    If  these  men  had  voted,  the  result  might 
have  been  different.  It  could  not  be  said  how  they  would 
have  voted,  because  until  the  ballot  is  marked  a  man  may 
change  his  mind,  and  he  may  vote,  and  the  Ballot  Act  is 
for  the  purpose  of  enabling  him,  if  he  think  fit,  to  vote, 
contrary  to  his  expressed  intention.'  The  votes  cannot 
now  be  added,  and  the  result  is  the  disfranchisement  of 
a  sufficient  number  of  electors  to  turn  the  scale.    To  hold 
otherwise  would  be  to  put  the  election  in  the  power  of 
the  Returning  Officer  or  the  Clerk  of  the  Peace  :  Words- 
worth on  Elections,  27  ;  Hey  wood  on  Elections,  511. 

Peters'  act  was  illegal,  and  a  misdemeanor  under 
sections  87  and  90  of  the  Election  Act,  and  was  a  corrupt 
practice  which  affected  the  petitioner  under  section  94. 
Peters  furnished  dinners  at  the  polling  place  for  40  elec- 
tors at  his  own  expense,  and  the  only  question  was 
whether  that  had  been  done  corruptly.  Corruptly  meant 
"  with  the  motive  or  intention  of  affecting  the  election, 
not  necessarily  going  as  far  as  bribery :"  Launceston  case, 
(30  L.  T.  N.  S.,  831).  The  time,  the  place,  all  the  circum- 
stances favored  the  corrupt  motive.  Peters  admitted 
that  many  of  the  electors  were  strangers  to  him.  He  was 
an  active  partisan,  and  had  done  all  he  could  for  the  peti- 
tioner, Cameron,in  the  election;  was  chairman  of  an  election 
meeting  called  by  the  petitioner  at  this  very  polling  place, 
had  spoken  there,  drove  him  home  to  his  hotel  afterwards, 
and  on  the  way  discussed  the  propriety  of  those  very 
dinners.  The  discussion  was  renewed  on  a  subsequent 
occasion,  when,  on  the  petitioner  saying  that  he  could 
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be  no  party  to  it,  Peters  proposed  to  do  it  at  his  own 
expense.  The  petitioner  told  him  he  could  not  prevent 
him,  but  did  not  want  him  to  do  it,  and  would  rather  he 
did  not  do  it.  All  this  clearly  showed  that  both  the 
petitioner  and  Peters  considered  it  a  matter  relating  to 
the  election,  and  the  doing  or  not  doing  of  'which  might 
affect  it  favorably  or  otherwise.  On  the  election  day 
Peters  was  on  the  ground  early,  and  distributed  his  dinner 
tickets  through  a  friend  who  knew  the  electors.  It  is 
not  only  clear  the  motive  was  to  affect  the  election,  but 
it  must  have  done  so  in  fact.  There  were  in  all  112 
votes  polled  there — 49  for  Cameron  and  63  fqr  Maclen- 
nan.  It  is  plain  that  the  distribution  of  these  tickets 
must  have  tended  to  make  the  petitioner  popular,  and 
to  create  a  favorable  impression  towards  him.  Besides, 
Peters  carried  there  several  bottles  of  liquor  which  were 
consumed  among  the  electors,  and  there  is  evidence  of 
canvassing  at  least  one  voter  over  a  glass  of  whiskey. 
The  corrupt  character  of  the  act  is  therefore  plain,  and 
the  agency  of  Peters  is  equally  clear.  His  presiding  and 
speaking  at  the  election  meeting,  called  by  the  petitioner 
and  at  which  he  was  present,  would  alone  be  sufficient  to 
establish  the  agency  :  per  Justice  Keogh,  Gahvay  (county) 
case  (2  O'M.  &  H.  54, 1872).  The  notices  for  this  meeting 
were  sent  by  the  petitioner  to  Peters  to  be  distributed, 
and  they  were  so.  But  here  there  were  other  circumstances 
of  the  strongest  kind,  especially  the  repeated  discussion 
with  the  candidate  of  the  expediency  and  propriety  of 
the  very  act  complained  of  as  an  election  move.  It  was 
in  fact  counsel  taken  between  them  as  to  a  means  of  pro- 
moting the  election.  The  result  of  the  decisions  on  the 
subject  of  agency  is,  that  an  agent  is  a  person  exerting 
himself  in  the  election  with  the  knowledge  and  approval 
of  the  candidate,  and  the  result  is  that  Peters  was  an 
agent  for  whose  acts,  to  the  extent  of  disqualifying  him 
from  taking  the  seat,  the  petitioner  was  responsible. 

The  act  of  Peters  has,  however,  another  very  important 
bearing  under  section  73  ;  a  vote  must  be  taken  from  the 
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petitioner  for  every  one  of  the  party  who  got  his  dinner 
free  of  charge  by  means  of  the  ticket  issued  by  Peters. 
This  section  provides  that  one  vote  must  be  struck  off 
for  every  elector  proved  to  have  been  treated.  The  proof 
is  clear  that  the  dinners  were  intended  for  voters.  The 
issue  of  the  tickets  made  every  man's  dinner  secure  long 
before  the  time  for  procuring  it.  The  tickets  were  all 
used,  and  all  returned  by  Mr.  Ashby  to  Peters.  The  con- 
clusion is  that  40  voters  dined  free.  The  act  is  the  same 
as  if  40  sums  of  money  instead  of  40  tickets  had  been 
distributed.  It  is  not  necessary  to  prove  in  detail  that 
the  40  ticket-holders  actually  voted — that  is  the  fair  and 
only  inference  that  can  be  drawn  from  the  evidence. 
There  were  49  voters  here  for  the  petitioner.  The  tickets 
were  sufficient  for  nearly  80  per  cent,  of  them.  If  it  were 
a  question  before  a  jury  the  evidence  would  be  clearly 
sufficient  to  warrant  the  conclusion  contended  for.  This 
test  was  actually  applied  in  the  Boston  case  (31  L.  T- 
N.  S.  831,  2  O'M.  &  H.  161,  L.  K  9  C.  P.  610).  If  the  forty 
voters  are  taken  off,  then  the  respondent  is  entitled  to 
retain  the  seat,  being  put  in  a  majority  of  37,  and  the 
votes  left  off  the  lists  are  not  numerous  enough  to  affect 
the  election. 

Mr.  Cameron,  Q.  C.  (the  petitioner),  and  Mr.  F.  Osier, 
contra. 

It  is  not  open  to  the  respondent  to  make  use  of  the 
first  point  in  his  argument.  The  fourth  clause  of  the  list 
of  objections  delivered  to  the  petitioner  by  respondent 
had  set  forth  that  divers  persons  were  ready  to  vote  at  the 
said  election,  and  had  intended  to  vote  for  the  respond- 
ent, but  their  names  were  omitted  from  the  certified 
copy  of  the  voters'  list ;  and  now  when  the  petitioner  had 
succeeded  in  proving  that  twelve  or  thirteen  names  had 
been  omitted  from  the  voters'  list,  that  they  had  tendered 
their  vote  for  him,  and  had  expressed  their  intention  and 
desire  to  vote  for  him,  the  respondent  endeavored  to  take 
the  benefit  of  those  errors  made  against  the  petitioner, 

and  maintained  that  the  whole  election  was  void.  This 
44 
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was  a  most  unjust  argument;  for  he  had  shown  that  if 
these  errors  had  not  been  made  in  the  lists,  his  majority 
would  have  been  greater  than  the  ballots  gave  him.  There 
is  nothing  in  the  Act  to  show^  that  an  elector  may  not 
state  aloud  in  the  polling  place,  after  or  before  an  elec- 
tion, or  in  court,  how  he  would  vote,  or  had  voted.  The 
Ontario  Act  is  more  strict,  but  the  77th  section  was  the 
only  one  in  the  Dominion  Act.  [Wilson,  J. — Supposing 
he  should  show  the  ballot  ?]  The  question  is  whether  that 
would  make  his  ballot  bad  or  not.  He  may  tell  any  one 
he  likes.    He  is  not  to  show  his  ticket ;  that  is  all. 

Peters'  act  was  not  done  with  a  corrupt  intent.  It 
devolved  upon  respondent  to  show  that  it  was  so  done, 
but  this  has  not  been  shown ;  on  the  contrary,  all  the 
circumstances  show  that  the  alleged  treating,  which 
appeared  to  have  been  done  on  a  single  occasion,  was  done 
without  any  corrupt  intent,  and  in  such  a  way  as  to  lead 
to  the  inference  that  it  was  not  intended  to  influence 
votes:  as  to  this  see  the  definition  of  the  word  "  corruptly" 
as  given  in  the  Launceston  case  (30  L.  T.  N.  S.  831). 
Peters  was  not  an  agent  for  whose  acts  the  petitioner  was 
responsible,  and  the  case  is  distinguishable  from  the  Bos- 
ton case  relied  upon  by  the  respondent.  As  to  the  taking 
off  the  40  votes,  that  cannot  be  done.  There  was  no  proof 
that  any  of  the  persons  who  had  voted  had  been  bribed 
or  in  any  way  corrupted  by  being  given  the  dinner,  which 
was  almost  an  act  of  charity  under  the  peculiar  circum- 
stances of  the  weather,  and  the  distance  the  voters  had 
come.  It  depended  on  the  questions  of  agency  and  of 
corruption,  and  the  case  fails  in  those  particulars. 

Wilson,  J.— The  points  to  be  determined  in  this  case 
are : 

1.  Whether,  on  an  inspection  of  the  ballot  papers  which 
were  rejected  by  the  deputy  returning  officers  at  the  polls, 
and  accordingly  as  it  might  seem  proper  they  should  be 
allowed  or  disallowed,  the  majority  of  the  whole  poll  was 
in  favor  of  the  petitioner  or  the  respondent. 
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2.  Whether  electors  whose  names  are  on  the  original 
rolls  from  which  the  lists  for  taking  the  polls  were  made, 
but  whose  names  were  by  some  mistake  or  otherwise 
left  out  of  these  copies,  and  who  had  good  votes,  and  were 
entitled  to  vote  at  the  said  election,  and  who  claimed  to 
vote,  and  desired  the  deputy  returning  officers  to  allow 
them  to  vote,  but  who  were  refused  by  the  deputy  return- 
ing officers  to  be  furnished  with  ballot  papers  for  the 
purpose  of  voting,  and  whose  tender  of  votes  was  refused, 
could  now,  in  any  case,  or  under  any  circumstances,  be 
added  to  the  poll  of  either  party. 

3.  Whether  one  William  Peters  was  the  agent  of  the 
petitioner,  to  render  the  petitioner  answerable  for  the  acts, 
and  consequences  of  the  acts,  of  Peters  in  procuring  and 
paying  for  forty  dinners  for  the  petitioner's  supporters 
and  voters  on  the  polling  day,  near  to  the  polling  place  of 
the  Garden  poll  at  the  election,  and  in  taking  to  the  same 
place  a  small  quantity  of  whiskey  for  the  use  of  the  voters 
of  the  petitioner. 

4.  Whether,  if  William  Peters  was  to  be  considered  the 
agent  of  the  petitioner,  the  acts  of  Peters  were  acts  of 
treating,  or  bribery  and  corruption,  within  the  meaning 
of  the  statute.  If  Peters  were  the  agent  of  the  petitioner, 
and  if  the  act  of  Peters  as  to  the  dinners  was  treating 
within  the  provisions  of  the  statute,  then  such  a  number  * 
of  votes  must  be  taken  from  the  poll  of  the  petitioner 
that  the  sitting  member  would  be  left  greatly  in  the 
majority,  notwithstanding  all  other  additions  which  the 
petitioner  could  make  to  his  poll,  and  he  would  be  en- 
titled to  retain  his  seat. 

As  to  the  first  question,  relating  to  the  ballots,  the  facts 
showed  that  the  respondent  was  returned  as  the  member- 
elect  by  a  majority  of  three  votes,  and  that  there  were 
thirty-nine  rejected  ballots.  Two  of  that  number,  both 
parties  agreed,  were  rightly  rejected.  The  rejected  ballots 
upon  which  evidence  was  given  were  the  remaining  thirty- 
seven.  These  thirty-seven  rejected  ballots  may  be  classi- 
fied as  follows  : 
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(1.)  Those  which  were  marked  with  a  cross  in  the  divi- 
sion or  compartment  of  the  ballot  paper  on  which  the 
candidate's  name  is  put ;  and  to  the  right  hand  of — that 
is,  after — the  candidate's  name.  For  Cameron,  Nos.  1,  2, 
3,  8,  16,  37  ;  for  Maclennan,  none. 

(2.)  Those  marked  on  the  same  compartment  to  the 
left  hand  of — that  is,  before — the  candidate's  name.  For 
Cameron,  No.  14  ;  for  Maclennan,  none. 

(3.)  Those  marked  on  the  same  compartment  above  or 
before  the  candidate's  name.  For  Cameron,  Nos.  4,  5 ; 
for  Maclennan,  none. 

(4.)  Those  marked  with  a  mere  line,  vertical,  horizontal, 
or  diagonal ;  and  whether  the  line  is  in  the  compartment 
where  the  name  is,  or  in  the  column  to  the  right  of  it. 
For  Cameron,  Nos.  9,  11,  17,  18,  20,  34;  for  Maclennan, 
No.  27. 

(5.)  Those  marked  with  a  cross  to  the  left  hand  side — 
that  is,  in  front — of  the  candidate's  name  in  the  left 
column.  For  Cameron,  Nos.  12,  13  ;  for  Maclennan,  Nos. 
21,  25,  26,  30. 

(6.)  Those  marked,  not  with  a  proper  cross,  but  having 
some  addition  to  it,  as  strokes,  which  make  the  cross  look 
like  an  X,  or  having  lines  along  the  top  and  bottom  of  the 
•  cross,  or  a  line  across  the  centre  of  it,  or  an  additional 
stroke  on  one  arm  of  the  cross,  or  the  form  being  some- 
what like  an  anchor.  For  Cameron,  Nos.  6,  7,  19 ;  for 
Maclennan,  Nos.  23,  24,  29. 

(7.)  Those  marked  with  a  proper  cross,  but  having  some 
additional  mark  by  which  it  was  said  the  voter  could  be 
identified.  For  Cameron,  No.  4  ;  for  Maclennan,  Nos.  28, 
32,  33. 

(8.)  Those  having  no  cross,  but  the  candidate's  name 
being  written  in  full  or  in  part,  or  some  letters  or  initials 
put  in  place  of  the  cross.  For  Cameron,  Nos.  35,  36  ;  for 
Maclennan,  No.  22. 

(9.)  One  which  is  marked  by  a  number  of  lines.  For 
'Cameron,  none for  Maclennan,  No.  31. 
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(10.)  There  is  one,  No.  15,  which  has  a  cross  for  each 
candidate — making  a  total  of  37 ;  accounting  for  the  whole 
number  of  rejected  ballots. 

I  held  at  the  trial,  and  I  am  of  the  same  opinion  still, 
that  class  No.  1,  which  is  composed  of  crosses  to  the  right 
hand  side  of  the  candidate's  name,  contains  good  votes, 
for,  within  the  very  words  of  the  statute,  they  are  "  on  the 
right  hand  side,  opposite  the  name  of  the  candidate;"  and 
though  they  are  in  the  compartment  where  the  candidate's 
name  is  printed,  and  not  in  the  column  to  the  right  of  it, 
which  was  manifestly  intended  as  the  place  of  the  cross, 
this  is  of  no  consequence,  for  the  statute  does  not  say  the 
cross  should  be  put  in  the  column  on  the  right  hand  of  the 
name,  but  merely  on  the  right  hand  side  of  the  name, 
and  opposite  it.  The  two  cases  referred  to  at  the  trial, "  j 
the  Athlone  case  (2  O'M.  &  H.  186)  and  the  Wigtown  case  , 
(2  O'M.  &  H.  215),  are  directly  in  favor  of  this  view.  There 
is  in  reality,  however,  no  decision  required  on  the  point. 
The  statute  has  been  literally  complied  with. 

Then  I  also  was  of  opinion  at  the  trial,  and  I  am  so 
still,  that  the  slightly  ill-formed  crosses  contained  in  class 
six  should  not  be  rejected.  It  would  be  too  rigid  a  con- 
struction of  the  statute  to  apply  to  it  which  would  exclude 
a  vote  and  disfranchise  the  voter  because  he  made  a  cross 
with  small  lines  at  the  ends  of  the  cross,  or  put  a  line 
across  the  centre  of  it,  or  upon  one  of  the  limbs  of  it,  or 
because,  in  his  hurry  or  confusion,  or  awkwardness  with 
the  pencil,  he  did  not  draw  two  straight  lines,  but  curved 
one  of  them  so  much  as  to  look  somewhat  like  the  blades 
of  an  anchor,  when  it  is  manifest  he  intended,  so  far  as 
it  is  possible  to  judge,  to  vote  honestly,  and  to  leave  or 
make  no  mark  by  which,  contrary  to  the  provisions  of 
the  statute,  he  could  be  identified. 

Under  the  first  class  the  petitioner  is  entitled  to  have 
six  of  the  ballots  added  to  his  poll,  which  would  over- 
balance the  majority  of  the  respondent  and  give  the 
petitioner  the  majority  of  three  in  his  favor.  Under  the 
sixth  class,  if  the  three  votes  under  that  class  be  added 
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to  each  of  the  parties,  it  will  leave  their  relative  numbers 
the  same.  And  in  my  opinion  they  must  either  all  be 
added  or  all  rejected.  But  I  think  they  must  be  added 
to  the  poll  of  each  of  the  parties — three  to  each  of  them. 
That  disposes  of  twelve  of  the  ballots. 

If  I  join  classes  two,  three  and  five  together,  and  treat 
them  all  as  if  they  were  ballots,  crossed  to  the  left  of  the 
name,  that  would  give  the  petitioner"  five  as  against  four, 
or  an  additional  majority  of  one.  It  is  not  material  to 
determine  what  should  be  done  with  these  votes,  because 
they  do  not  affect  the  actual  majority  under  my  former 
ruling.  If  I  were  obliged  to  express  an  opinion  one 
way  or  other,  I  should  be  disposed  to  count  these  votes, 
although  they  were  not  put  on  the  right  hand  of  the 
candidate's  name,  but  to  the  left  of  it.  For  I  am  of 
opinion  the  Act  is  not  to  be  read  as  a  declaration  that  if 
the  cross  be  not  put  to  the  right  of  the  name  the  ballot 
should  be  void.  A  marking  to  the  left  instead  of  the 
right  of  the  name  is  not  a  cause  for  which  the  deputy 
returning  officer  is  authorized  to  reject  the  ballots  under 
sec.  55.  The  instructions  to  the  voter  are  that  he  shall 
mark  the  cross  with  a  pencil,  but  it  has  been  decided  that 
marking  it  with  ink  is  a  good  vote.  These  instructions, 
too,  do  not  require  the  voter  to  put  the  mark  on  the  right 
of  the  candidate's  name,  as  the  instructions  in  the  English 
Act  do,  but  merely  to  put  it  opposite  the  name  of  the 
candidate.  There  are  many  cases  in  which  a  strict  com- 
pliance with  the  statute,  or  its  literal  observance,  has  not 
been  required.  In  the  Athlone  case  the  crosses  to  the 
left  were  not  decided  upon.  In  the  Wigtown  case  the 
majority  of  the  Court  thought  they  were  bad. 

The  fourth  class,  consisting  only  of  each  a  single 
straight  line,  I  do  not  allow,  because  there  is  a  fair 
ground  of  argument  that  the  elector  not  having  com- 
pleted his  cross  did  not  mean  to  complete  it,  and  pur- 
posely left  his  will  undetermined.  In  the  Wigtown  case 
the  single  lines  were  not  allowed.  If  thev  were  allowed 
here,  there  would  be  added  five  to  the  petitioner's  ma- 
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jority;  but  so  long  as  the  majority  exists  without  that 
kind  of  ballot,  it  is  of  no  great  consequence. 

The  seventh  class  is  one  I  have  had  some  difficulty  in 
dealing  with.  No.  28,  in  which  the  voter,  besides  putting 
the  cross  for  the  respondent,  has  written  the  respondent's 
name  in  full,  is  certainly  bad  ;  for  by  that  writing  the 
voter  may  be  identified,  and  it  is  for  that  cause  that  the 
eighth  class  has  been  disallowed.  That  will  leave  still 
three  ballots  of  the  seventh  class,  one  of  which,  No.  4, 
is  for  the  petitioner,  and  Nos.  32  and  33  are  for  the 
respondent.  As  a  matter  of  fact,  I  do  not  think  the 
marks  in  addition  to  the  cross  which  are  on  these  papers 
were  put  there  by  the  voter  in  order  that  he  might  be 
identified.  But  I  cannot  say  it  may  not  have  been  for 
such  a  purpose.  The  marks  in  addition  to  the  cross 
should  not  have  been  there.  I  feel  it  safer  to  reject  all 
three.  If  they  were  added  to  the  poll  it  would  still  leave 
the  petitioner  a  majority  of  two.  So  long,  therefore,  as 
that  majority  stands  it  is  not  of  any  serious  consequence 
what  is  done  with  these  three  votes. 

Classes  8,  9,  and  10  are  rejected  for  reasons  which  are 
sufficiently  apparent. 

The  result  of  the  consideration  of  this  first  question  is 
that  the  majority  of  votes  on  the  poll  is  in  favor  of  the 
petitioner. 

As  to  the  second  question,  the  petitioner  contended  he 
was  entitled  to  add  to  his  poll  the  votes  of  eighteen  per- 
sons, whose  names  were  stated  in  a  list  put  in  at  the  trial, 
because  their  names  were  on  the  last  revised  assessment 
roll  for  the  municipality  in  which  they  respectively 
resided — that  is,  upon  the  original  or  proper  voters'  lists — 
but  were  omitted  from  the  copies  of  the  lists  which  were 
made  for  the  purpose  of  this  election;  and  they  tendered 
their  votes,  which  were  refused  by  the  deputy  returning 
officers,  who  also  refused  to  furnish  such  voters  with 
ballots  because  their  names  were  not  upon  the  copy  of 
the  list  which  was  furnished  to  them  for  the  purpose  of 
taking  the  poll.    The  respondent  admitted  that  thirteen 
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of  the  eighteen  voters  were  persons  whose  names  were 
on  the  original  roll,  and  were  entitled  to  vote  at  that 
election;  and  as  to  other  two  of  them,  he  left  them  to  be 
judged  of  by  the  evidence.  The  evidence  shows  that 
they  were  also  entitled  to  vote.  I  think  the  whole 
eighteen  were  entitled  to  vote  at  the  election.  Eight  of 
them  said  to  the  deputy  returning  officer  they  desired  to 
vote  for  the  petitioner,  and  they  tendered  their  votes  for 
him.  Four  others  made  affidavits  of  their  right  to  vote, 
and  that  they  wished  to  vote  for  the  petitioner  ;  and 
they  gave  their  affidavits  to  the  deputy  returning  officer 
at  the  poll.  The  other  six  tendered  their  votes,  but  they 
did  not  say  for  whom  they  offered  them.  The  respondent 
alleges  that  two  other  persons  than  those  named  by  the 
petitioner  were  entitled  to  vote,  and  tendered  their  votes, 
but  that  their  votes  were  rejected  because  their  names 
w^ere  not  on  the  copy  of  the  roll ;  and  that  they  would 
have  voted  for  him.  The  petitioner  admits  these  two 
persons  were  entitled  to  vote.  The  petitioner  alleged 
that  all  those  he  had  named  would,  if  they  had  been 
allowed  to  vote,  have  voted  for  him.  And  the  respondent 
alleges  that  the  two  he  has  named  would,  if  they  had 
been  allowed  to  vote,  have  voted  for  him.  The  petitioner 
claims  he  is  entitled  to  have,  under  any  circumstances, 
the  eight  votes  of  these  persons — who  had  votes,  and  who 
tendered  them  to  the  deputy  returning  officer  at  the  poll, 
and  who  tendered  them  for  him,  the  petitioner — added  to 
his  poll.  And  that  he  is  also  entitled  to  have  the  votes 
of  those  four  persons  who  made  affidavits,  and  gave  their 
affidavits  to  the  deputy  returning  officers,  because  they 
tendered  their  votes,  and  they  say  in  the  affidavits 
they  intended  to  vote  for  the  petitioner.  The  petitioner 
contends  also  that  in  strictness  he  is  entitled  to  claim  the 
remaining  six  votes  as  well,  because  he  has  shown  by 
evidence  given  at  the  trial  that  they  declared  at  the  poll 
that  they  then  intended  to  vote  for  him,  although  not  to 
the  returning  officer.  The  petitioner  at  the  same  time 
admits. that  these  eighteen  names  are  not  any  of  them  of 
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consequence  to  him,  so  long  as  he  has  a  majority  inde- 
pendently of  them ;  and  so  long  as  the  two  omitted  names 
for  the  respondent  are  not  added  to  his  poll. 

The  respondent  asserts  that  none  of  these  eighteen  votes 
claimed  by  the  petitioner  can  be  added  to  the  poll,  because 
the  new  provision  as  to  voting  has  altered  the  whole  of 
the  former  procedure.    That  the  present  purpose  of  the 
statute  is  to  secure  secrecy  of  voting,  to  carry  into  effect 
the  general  scheme  of  legislation  on  the  subject.  The  law 
provides  that  only  one  elector  at  a  time  is  to  be  intro- 
duced into  the  compartment  where  he  fills  up  his  voting 
paper.    He  is  then  to  put  it  into  the  envelope  supplied 
to  him  for  that  purpose,  and  close  it  and  give  it  to  the 
deputy  returning  officer.    He  is  not  allowed  to  take  his 
ballot  paper  out  of  the  polling  station,  and  all  officers, 
clerks,  and  agents  at  the  polling  place  are  to  maintain 
secrecy  as  to  the  voting  in  a  great  many  particulars,  the 
observance  of  which  is  secured  by  the  penalty  of  fine  or 
imprisonment ;  and  besides  that,  no  voter  shall,  in  any 
legal  proceeding  to  question  the  election  or  return,  be 
required  to  state  for  whom  he  has  voted.    And  it  was 
argued  that  there  is  no  other  method  whatsoever  of  giving 
a  vote  or  declaring  an  intention  to  vote  than  by  means  of 
the  ballot  paper.    That  a  verbal  statement  by  the  elector 
to  the  deputy  returning  officer  of  the  person  for  whom 
he  wished  to  vote  was  of  no  avail,  for  that  is  not  now  the 
mode  of  voting.    And  it  is  said  that  a  voter  may  alter 
his  mind  up  to  the  last  moment  of  his  completing  the 
ballot  paper ;  and  therefore  the  most  formal  tender  of 
his  vote  in  any  other  manner  than  by  a  ballot  paper  is 
altogether  void.    For  these  reasons  the  respondent  con- 
tended no  votes  could  now  be  added  to  the  poll  of  either 
party  which  were  not  in  the  form  of  ballot  papers.  However 
grievous  the  wrong  may  be  which  was  done  to  the  elector 
or  to  the  candidate,  it  was  argued  that  there  was  no  such 
remedy  as  the  one  now  claimed  by  the  petitioner,  and  if 
there  is  a  remedy  it  must  be  the  one  which  the  petitioner 
has  himself  set  out  in  his  petition  as  the  alternative  if  he 
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fail  in  getting  relief  in  any  other  way,  viz.,  by  avoiding 
the  election  altogether,  in  order  that  there  may  be  another 
and  a  better  poll  taken.  And  that  in  case  the  majority 
is  against  him,  the  petitioner  cannot  claim  the  seat  so 
long  as  these  votes  so  wrongly  excluded  from  the  poll,  no 
matter  for  whom,  or  how,  they  were  intended  to  have 
been  given,  are  numerous  enough,  as  they  certainly  are, 
to  influence  the  result  of  the  election. 

The  petitioner  asserts  that  there  must  still  be,  as  there 
was  heretofore,  a  method  of  getting  the  benefit  of  the 
votes  which  were  plainly  tendered  for  or  can  be  shown 
by  evidence  to  have  been  intended  for  him.  But  that 
under  any  circumstances  the  respondent  cannot  make 
use  of  the  petitioner's  rejected  votes,  in  his  (the  respond- 
ent's) favor,  for  the  purpose  of  setting  aside  the  election ; 
and  that  the  petitioner's  rejected  votes  cannot  influence 
the  election  in  reality  so  long  as  he  still  keeps  the 
majority  by  other  votes. 

Bj  the  English  Reform  Act,  2  &  3  William  IV.,  cap.  45, 
sec.  59,  persons  omitted  from  the  register  by  the  revising 
barrister  were  permitted  to  tender  their  votes  at  the 
election,  stating  for  whom  they  tendered  their  votes,  and 
the  returning  oflicer  had  to  enter  in  the  poll  book  the 
votes  so  tendered,  distinguishing  them  from  the  votes 
which  he  admitted  in  the  ordinary  course.  There  was 
no  such  clause  in  the  Irish  Act,  yet  it  was  decided  that 
where  the  revising  barrister  had  rejected  a  name,  the 
person  might  tender  his  vote  at  the  poll,  and  the  com- 
mittee, notwithstanding  the  want  of  such  a  clause  in  the 
statute,  might  afterwards  add  it  if  it  were  one  which 
was  properly  receivable ;  Coleraine  case  (P.  &  K.  503), 
It  is  said  that  a  select  committee  would  add  the  name  of 
a  person  to  the  poll  in  favor  of  the  candidate  for  whom 
he  tendered  his  vote  at  the  election,  although  the  statute 
made  no  provision  in  favor  of  such  a  person  who  had 
been  left  ofl*  the  register,  and  that  such  power  was 
exercised  under  the  original  common  law  authority  of 
the  House  of  Commons.    Warren's  Election  Law  (1857), 
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359,  referring  to  Dawson's  case,  Southampton  (P.  &  K. 
226),  Gaunt's  case,  Droitwich  (K.  &  0.  57),  Georges  case, 
New  Windsor  (K.  &  O.  163),  Sellers  case,  Lyme  Regis 
(B.  &  Aust.  499).  In  the  Warrington  case  (1  O'M.  &  H. 
42-46),  Mr.  Price,  for  the  petitioner,  handed  in  a  list  of 
the  persons  whose  names  he  claimed  should  be  added  to 
the  poll.  Martin,  B.,  asked  if  there  was  any  precedent 
for  adding  votes  to  the  poll,  when  voters  had  done  their 
utmost  to  record  their  votes,  and  by  the  mistake  of  the 
poll  clerk  their  names  were  omitted.  Mr.  Price  answered, 
"I  can  find  no  precedent  for  that."  Martin,  B.  (to  Mr. 
Quain),  "  I  believe  you  do  not  dispute  that  if  a  vote  has 
been  duly  tendered  it  may  be  added  to  the  poll."  Mr. 
Quain,  "  Not  if  in  your  Lordship's  opinion  it  has  been 
duly  tendered."  Martin,  B.,  "  That  is  a  mere  matter  of 
fact  for  me."  As  to  what  should  be  done  to  constitute  a 
tender  of  the  vote,  the  elector  must  state,  at  the  time  he 
desires  to  vote,  the  candidate's  name  for  whom  he  offers 
to  vote :  Gloucestershire  case  (2  Peck.  155).  Where  it 
was  disputed  whether  the  voters  actually  named  the 
candidate  at  the  time,  the  committee  held  the  tender  of 
the  votes  good  because  the  poll  clerk  said  he  had  no 
doubt  they  offered  themselves  on  behalf  of  the  petitioner, 
and  the  circumstances  under  which  the  voters  appeared 
before  the  returning  officer  may  amount  to  a  tender  inde- 
pendent of  any  positive  declaration :  Harwich  case  (1 
Peck.  396).  So  although  the  voter  was  not  asked  nor 
said  for  whom  he  voted,  yet  it  appearing  under  circum- 
stances before  the  returning  officer  that  it  could  not  be 
mistaken  for  whom  he  meant  to  vote,  his  vote  will  be 
added  to  the  poll  (2  Peck.  167  n.)  The  tender  of  a  vote 
must  be  to  the  proper  officer :  Warrington  case  (1  O'M.  & 
H.  45,  46).  In  none  of  these  cases  was  the  tender  of 
vote  made  under  the  system  of  voting  by  ballot. 

In  all  of  the  cases  now  before  me  on  this  trial  for 
adjudication,  the  deputy  returning  officer  refused  to  give 
the  persons  in  question  ballot  papers  to  vote  upon.  By 
the  statute  no  person  is  entitled  to  know  the  candidate 
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for  whom  any  voter  at  such  polling  place  is  about  to 
vote,  or  had  voted:  sec.  72,  subsec.  2.  Nor  shall  any 
person  communicate  at  any  time  to  any  person  any  infor- 
mation obtained  at  a  polling  place  as  to  the  candidate  for 
whom  any  voter  at  such  polling  place  is  about  to  vote,  or 
has  voted  :  subsec.  3. 

If  the  elector  must  first  tender  his  vote  for  a  candidate 
to  the  deputy  returning  officer  before  he  can  properly 
claim  a  ballot  paper,  in  a  case  such  as  those  under  con- 
sideration, that  is,  where  the  elector's  name  is  on  the 
original  roll,  but  not  on  the  copy,  and  where  but  for  that 
defect  he  would  be  unquestionably  a  good  voter  to  the 
knowledge  of  the  deputy  returning  officer,  then  the  rule 
of  secrecy  is  broken,  and  the  officer  becomes  aware  of  the 
candidate  the  elector  is  about  to  vote  for.    If  the  deputy 
returning  officer  can  demand  or  must  have  made  to  him 
a  good  tender,  as  under  the  old  law,  by  having  the  name 
of  the  candidate  for  whom  the  elector  is  about  to  vote 
declared  to  him  before  he  can  be  called  upon  to  furnish 
the  ballot  paper,  he  may  apply  that  rule  in  every  case 
to  persons  whose  names  are  on  the  copy  of  the  list,  and 
entitled  to  vote,  as  well  as  to  those  whose  names  are 
not  on  the  copy,  but  who  are  entitled  to  vote.    And  yet, 
unless  such  a  tender  of  the  vote  for  a  particular  candi- 
date be  then  made  to  the  officer,  how  can  a  vote  for  any 
particular  candidate  be  afterwards  entered  for  him  ? 
Assuming  there  is  the  power  to  do  so,  there  is  a  difficulty 
certainly  in  the  way.      Subsec.  3,  above  referred  to, 
shows,  however,  that  knowledge  of  the  way  the  elector 
intends  to  vote  may  come  to  the  officer  in  some  way  or 
other,  for  he  is  forbidden  to  communicate  that  informa- 
tion to  any  person.     Here,  as  a  fact,  there  are  eight 
persons  who  told  the  officer  for  whom  they  desired  to 
vote — that  is,  for  the  petitioner;  and  he  got  four  affidavits 
from  other  electors  stating  for  whom  they  proposed  to 
vote;  and  there  is  reason  to  believe  that  in  the  other 
cases  mentioned  by  Leary,  the  agent  of  the  petitioner  at 
Eldon  Station,  No.  4,  the  votes  that  the  returning  officer 


1874.] 


NORTH  VICTOmA  (2). 


687 


there  rejected  he  knew  were  for  the  petitioner,  because 
Leary  was  the  petitioner's  agent  there,  and  he  pressed  the 
deputy  returning  officer  to  take  the  votes  and  keep  the 
ballots  separate  from  the  others.  So  that  if  any  are  added 
to  the  petitioner,  all  of  them  should  be  added  according 
to  the  rule  and  practice  before  referred  to  in  such  cases. 

The  principal  question,  however,  is,  can  any  of  them 
be  added  under  the  present  law.  It  is  plain,  if  it  cannot 
be  done,  that  the  election  is  in  effect  placed  absolutely 
and  irrevocably,  while  the  law  remains  as  it  is,  in  the 
power  of  an  unscrupulous  deputy  returning  officer.  It 
rests  with  him  to  seat  whom  he  likes,  and  exclude  from 
Parliament  whom  he  likes,  and  to  disfranchise  also  whom 
he  likes.  A  pecuniary  recovery  had  against  him  for  his 
misconduct  is  no  recompense.  The  result  of  the  election 
is  not  to  be  nullified  if  the  result  can  be  plainly  and  sat- 
isfactorily made  out  by  such  an  examination  as  a  com- 
mittee of  the  House  could  always,  by  its  common  law 
powers,  apply  to  the  case. 

I  have  referred  to  the  exercise  of  these  common  law 
powers  in  cases  which  had  not  been  provided  for,  and  I 
have  referred  to  a  case  at  law  where  the  election  Judge 
added  on  votes  and  disposed  of  others  according  as  he 
thought  they  had  been  regularly  tendered  or  not,  although 
the  statute  under  which  he  acted  made  no  mention  of  any 
such  power.  The  same  course  was  pursued  in  this  coun- 
try before  the  voting  by  ballot  was  introduced.  The 
Judge  may,  under  the  73rd  and  94th  sections,  strike  votes 
off  in  cases  of  bribery,  treating,  or  undue  influence. 

The  deputy  returning  officer  may  reject  ballot  papers  in 
five  cases  :  sec.  55 — (1.)  When  they  are  not  similar  to  those 
supplied  by  him,  (2)  or  are  contained  in  any  envelope 
different  from  that  supplied  by  him.  (3.)  All  those  by 
which  votes  have  been  given  for  more  candidates  than 
are  to  be  elected.  (4.)  All  those  contained  in  the  same 
envelope  when  such  envelope  contains  more  than  one. 
(5.)  And  all  those  upon  which  there  is  any  writing  or 
mark  by  which  the  voter  can  be  identified.     He  can 
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reject  them,  perhaps,  in  some  other  cases,  although  they 
are  not  specified ;  but,  whether  he  can  or  not,  are  illegal 
votes  to  stand  when  it  is  plainly  proved  they  have  been 
given  ?  If  a  woman,  or  a  minor,  or  an  alien  vote,  who  are 
all  incompetent — are  their  votes  to  stand  ?  I£  there  be 
plain  rank  personation,  both  of  the  living  and  the  dead ; 
or  there  be  no  such  property  as  that  voted  upon  ;  or  if 
the  Judges  who  are  disqualified  from  voting  do  vote — 
are  these  votes  to  stand  ?  Is  there  no  redress  but  a  new 
election,  where  the  same  thing  may  happen  again  ?  If 
these  votes  can  be  struck  off,  what  is  there  to  prevent 
proper  votes  from  being  added  on  ? 

Nothing  that  I  see  but  the  manner  of  giving  the  vote 
now  being  by  a  ballot  paper  in  place  of  its  being  viva  voce 
as  formerly ;  and  the  purpose  of  the  new  Act  being  to 
secure  secrecy  on  grounds  of  public  policy,  whereas  the 
voting  was  openly  given  before.  The  manner  of  voting 
by  a  paper  should  not,  if  it  be  possible  to  avoid  it,  be  held 
in  any  manner  to  lead  to  a  disfranchisement  because  the 
deputy  returning  officer  has  wantonly  or  ignorantly 
refused  to  deliver  ballots  to  those  who  are  entitled  to 
have  them  and  to  use  them.  To  say  that  the  vote  cannot 
be  allowed — either  by  the  House  of  Commons,  or  by  the 
Courts  or  Judges  acting  for  and  representing  the  House 
of  Commons — because  it  has  not  been  given  by  ballot 
paper,  and  that  the  deputy  returning  officer  can  wilfully,, 
vexatiously  or  ignorantly  refuse  to  furnish  the  ballots^ 
is  not  only  to  make  him  master  of  the  election,  but  is  to 
make  the  wrongful  act  on  his  part,  the  justification  for 
not  being  able  to  remedy  the  mischief  and  injury  he  has 
caused.  The  whole  power  and  policy  of  the  law,  and 
the  rights  and  privileges  of  the  House  of  Commons  to 
control  these  elections,  and  to  grant  relief  against  mis- 
takes or  misconduct,  cannot  have  been  surrendered,  nor 
the  rights  and  interest  of  the  candidates  and  the  electors 
given  up,  because  the  House  assented  to  have  these  con- 
troverted elections  tried  by  a  different  tribunal  than  that 
of  their  own  committee ;  or,  as  it  is  expressed,  because 
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they  thought  it  was  "  '  expedient '  to  make  better  provi- 
sion for  the  trial  of  election  petitions,  and  the  decision  of 
matters  connected  with  controverted  elections  of  members 
of  the  House  of  Commons  of  Canada."    The  Court  is  to 
exercise  the  like  "  power,  jurisdiction  and  authority  with 
reference  to  an  election  petition,  and  the  proceedings 
thereon,  as  if  such  petition  were  an  ordinary  cause 
within  its  jurisdiction."    The  English  Act,  31  &  32  Vict., 
c.  125,  passed  in  July,  1868,  was  one  under  which  the 
Warrington  case  was  tried  before  Martin,  B.,  and  from 
which  our  first  Controverted  Election  Act  was  taken,  and 
there  is  no  greater  power  given  by  it  than  was  given  by 
our  Act  of  1873  to  the  Judge  to  add  on  votes,  and  yet  it 
was  done  in  that  case,  and  the  right  to  do  so  was  not 
disputed. 

The  only  change  in  the  law  since  then  is  that  the  voting 
is  by  ballot.  But  for  the  reason  before  given,  I  do  not 
look  upon  that  as  an  invincible  reason  against  the  exercise 
of  the  power  of  adding  on  or  rejecting  votes,  if  the  fact 
of  how  the  vote  was  then  tendered  can,  notwithstanding 
the  difficulties  in  the  way  of  acquiring  such  information, 
be  made  as  apparent  to  the  Judge  under  the  new  system 
as  it  could  have  been  under  the  former  system.  Here, 
from  the  express  declaration  to,  or  in  the  hearing  of,  the 
deputy  returning  officer  by  some  of  the  electors,  by 
naming  the  candidate  for  whom  they  desired  to  be 
allowed  to  vote,  and  claiming  to  have  the  right  to  vote  for 
the  particular  candidate  they  wished  to  vote  for,  and  for 
whom  they  tendered  their  votes,  is  placed  beyond  a  doubt ; 
and  there  is  sufficient  evidence,  in  my  mind,  to  lead  to 
the  conclusion  that  in  most  if  not  in  all  of  the  other  cases 
in  question,  the  deputy  returning  officer  knew  distinctly, 
from  the  circumstances  accompanying  the  claim  to  vote, 
as  by  the  affidavits  given  to  him  and  the  particular  agent 
who  was  pressing  the  reception  of  the  votes,  that  such 
person  intended  and  desired  to  vote  for  a  particular  can- 
didate, although  the  name  of  the  candidate  was  not  men- 
tioned at  the  time. 
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If  it  became  necessary,  to  settle  this  election,  that  I 
should  determine  the  claim  made  to  add  on  these  votes — 
or  such  of  them  as  may  be  held  to  have  been  duly  ten- 
dered for  a  particular  candidate  under  the  former  law — I 
should  have  been  obliged  to  have  decided  the  matter  one 
way  or  the  other,  and  I  should  have  determined  it  in  that 
manner  which  is  most  consistent  with  the  old  law,  and  in 
that  manner  which  would  have  saved  the  disfranchise- 
ment of  electors,  and  which  would  have  spared  the  neces- 
sity of  a  new  election,  merely  to  discover  the  sense  of  the 
riding  as  to  which  of  the  candidates  had  the  majority, 
when  that  fact  was  made  quite  apparent  to  me  by  the 
evidence  which  I  had  already  before  me  ;  and  I  should 
have  reported  the  matter  fully  to  the  House  of  Commons, 
with  my  reasons  for  so  acting  and  deciding.  It  would 
have  been  my  duty  to  try  the  election  petition  and  any 
matter  put  in  issue  by  it.  There  is  the  power  to  add  on 
or  strike  off  votes  given  by  ballot,  although  the  Act  does 
not  in  terms  say  so.  I  am  doing  so  in  this  very  case 
according  to  the  ballots,  and  I  think  I  have  the  power  to 
deal  with  votes  which  were  duly  tendered,  as  .under  the 
old  law,  when  a  ballot  was  duly  requested  by  the  voter, 
and  was  wrongly  refused  by  the  officer.  It  is  true 
j  secrecy  is  not  preserved  in  such  a  case.  But  if  it  is 
^  necessary  to  preserve  the  right  of  voting,  and  if  that  can 
be  done  only  by  divulging,  from  necessity,  for  whom  the 
elector  intended  to  vote,  I  should  say  the  necessity  justi- 
fied the  declaration  he  was  forced  to  make,  and  there  is 
nothing  in  the  Act  which  prevents  an  elector  from  saying, 
if  he  choose  to  say,  for  whom  he  intends  to  vote.  It  is 
true  the  only  mode  of  voting  is  by  ballot,  and  that  the 
elector  may  change  his  mind  up  to  the  moment  of  put- 
ting his  cross  on  the  paper.  But  I  am  dealing  with  cases 
in  which  the  electors  have  been  refused  the  ballot  papers 
and  have  had  their  votes  rejected.  And  if  the  question 
is  at  last  reduced  to  this,  whether  any  person  can  be  said 
to  have  had  a  right  to  vote  to  whom  the  deputy  return- 
ing officer  has  refused  to  give  a  ballot  paper,  I  have  no 
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hesitation  in  answering  that  in  the  affirmative.  Were  it 
otherwise  there  would  be  an  end  of  election  by  the  people, 
and  it  would  follow  that  because  the  officer  had  wrong- 
fully refused  to  give  a  ballot  paper  to  a  good  voter,  the 
voter  had  not  a  vote  in  fact  or  in  law. 

It  is  true  the  election  may  be  avoided  if  these  rejected 
votes  would  have  affected  the  result  of  the  election  ;  but 
that  is  no  proper  remedy  to  the  voter,  and  a  new  election 
is  a  serious  matter,  and  is  surely  not  to  be  resorted  to 
but  in  the  last  extremity,  and  only  if  no  other  adequate 
remedy  can  be  found,  and  it  must  be  borne  in  mind  that 
the  new  election  does  not  determine  who  should  have 
been  returned  at  the  former  election,  for  there  may  be  a 
different  voters'  list,  death  and  other  circumstances  may 
have  changed  the  constituency,  and  the  opinions  of  the 
electors  may  have  since  been  altered.  But  in  my  opinion 
here  is  another  and  a  better  remedy.  I  have  expressed 
my  opinion  on  it  at  large  because  it  is  an  important 
matter,  although  in  my  opinion  I  am  not  obliged  to  act 
upon  the  votes  which  were  so  rejected,  and  I  do  not  act 
upon  them.  These  votes  would  add  to  the  petitioner's 
majority.  But  the  majority  he  has  without  these  votes 
is  sufficient  for  the  purposes  of  this  election :  unless  that 
result  can  be  impeached  upon  the  charge  of  bribery  and 
treating,  which  has  been  made  against  him,  and  if  it  can 
be  sustained,  then  it  is  still  of  no  consequence  whether  the 
votes  last  referred  to  be  added  to  the  first  named  major- 
ity of  three  or  not,  because  a  greater  number  of  votes 
than  all  the  classes  in  the  petitioner's  favor  combined  will 
have  to  be  struck  from  his  poll. 

This  brings  me  to  the  next  question — the  one  as  to  the 

alleged  agency  of  William  Peters.    So  much  stress  and 

reliance  have  been  placed  upon  this  part  of  the  case  that 

I  shall  be  obliged  to  state  precisely  what  the  evidence  was, 

which  it  is  said  constitutes  the  bribery  and  treating  by 

Peters,  and  the  alleged  agency  of  Peters  for  the  petitioner. 

I  shall  first  of  all  state  what,  according  to  my  opinion  from 

the  decided  cases,  it  is  required  as  necessary  to  establish 

the  fact  of  agency  by  any  person  on  behalf  of  a  candidate. 
45 
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In  the  Hereford  case  (21  L.  T.  N.  S.  119),  Blackburn, 
J.,  said  :  "  In  the  common  law  a  man  is  not  responsible 
for  the  act  of  his  agent  except  when  it  is  done  directly 
according  to  an  authority  which  is  given  to  him.  In  par- 
liamentary law  it  is  otherwise.  A  candidate  who  has 
really  meant  that  his  agent  should  not  commit  a  corrupt 
act  is  nevertheless  responsible  to  the  extent  of  losing  his 
seat  if  the  agent  does  commit  a  corrupt  act.  And  for  that 
difference  in  the  law,  established  by  parliamentary  com- 
mittees formerly,  and  now  recognized  by  statute,  it  seems 
to  me  there  are  two  principal  motives,  I  will  not  say  they 
are  the  only  ones,  but  they  are  two  principal  motives.  It 
would  not  be  possible  to  unseat  a  person  for  corrupt  prac- 
tices, if  he  were  permitted,  by  the  means  of  persons  who 
acted  for  him  or  who  brought  him  forward,  either  one  or 
the  other,  to  obtain  the  benefit  of  their  aid,  if  he  were  not 
to  be  also  responsible  to  the  extent  of  losing  his  seat  for 
the  corrupt  practices  that  were  done  by  them  for  his 
benefit.  That  is  one  of  the  great  reasons  for  which,  as  a 
matter  of  public  policy,  it  was  thought  necessary,  in  order 
that  it  might  check  corrupt  practices,  to  establish  that 
principle.  Another,  and  a  very  considerable  reason  no 
doubt,  was  that  in  all  elections  where  extensive  corrupt 
practices,  bribery  and  the  like  prevailed,  great  care  was 
always  taken  that  the  candidate  should  be  ignorant  about 
it.  .  .  .  And  from  the  loose  morality  which  form- 
erly did  prevail  at  elections,  and  which  I  do  not  say  is 
completely  got  rid  of,  candidates  did  think  themselves 
bound  in  honor  to  pay,  and  did  pay.  .  .  .  And  the 
question  very  much  was,  was  that  agent,  when  doing  the 
thing,  in  such  a  position  that  there  would  be  that  claim 
on  the  candidate,  according  to  the  false  morality  of  par- 
liamentary election  matters,  to  recoup  him  for  what  he 
had  done  ?  Now  those  are  two  reasons  for  the  parlia- 
mentary law  differing  from  the  common  law.  They  were 
not  the  only  ones,  but  they  do  give  two  very  good  guides 
and  assistances.  And  I  apprehend  that  in  a  case  where  cor- 
rupt practices  are  shown,  which  the  candidates  themselves 
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are  not  cognizant  of,  you  must  bear  these  two  principal 
reasons  in  mind,  and  then,  exercising  what  may  be  called 
common  sense,  you  must  see  — does  the  particular  corrupt 
act  come  within  the  rule  as  an  act  done  by  an  agent  ? 
If  it  does  not,  then,  though  the  person  may  have  been 
canvassing  the  town,  or  speaking  on  one  side  or  the 
other,  still  we  could  not  say  that  the  candidate  should  be 
unseated  on  that  account.  Every  bit  of  canvassing  and 
acting  for  a  candidate  is  evidence  to  show  agency ;  but 
the  result  cannot  depend  on  any  precise  rule  that  I  could 
define." 

The  acts  in  question  in  the  case  just  referred  to  were 
that  one  Harrison,  who  had  a  number  of  workmen  in  his 
employment,  gave  a  breakfast  to  them  on  the  morning 
of  the  poll ;  he  expected  about  40,  but  about  70  came 
he  told  the  men  that  they  could  bring  their  friends  with 
them.  He  ordered  a  break  and  three  omnibuses  on  the 
polling  day  and  drove  some  to  the  poll,  remaining  on 
the  box  while  they  went  into  the  polling  booth.  He 
was  a  Liberal.  There  were  several  Conservative  voters 
among  his  guests.  He  swore  the  breakfast  was  not 
given  to  influence  the  voters.  He  was  not  on  the  Liberal 
committee.  He  attended  the  committee  room  once  or 
twice  to  make  inquiries.  He  received  a  book  from  the 
clerk  of  the  Liberal  committee  containing  the  names  of 
his  men  who  were  voters.  He  accompanied  Mr.  Bosley 
(an  acknowledged  agent  of  the  candidate)  once  or  twice 
when  he  was  canvassing.  He  received  letters  from  the 
Liberal  candidate  thanking  him  for  the  services  he  had 
rendered  at  the  election.  He  said  he  acted  only  as  a  vol- 
unteer. He  took  three  sets  of  voters  to  the  poll,  and 
afterwards  drove  them  to  his  house.  His  house  was  clear 
by  one  o'clock.  Bodenham,  an  agent  of  the  candidate^ 
asked  Harrison  to  canvass  two  named  voters,  which  he 
did.  The  invitation  to  breakfast  was  to  everybody,  and 
to  everybody's  friends ;  it  was  to  the  whole  town,  and 
everybody  that  liked  to  come  was  to  come.  Edwards, 
the  committee  clerk,  invited  people  there  and  brought 
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them  up.  So  did  Williams,  Rowlands,  Lloyd,  and  proba- 
bly others  who  were  committee  men  did  the  like.  The 
Judge  then  said,  "I  do  not  say  that  any  one  of  these 
things  would  satisfy  me  that  Harrison  was  an  agent. 
Taking  simply  the  fact  that  he  gave  this  breakfast,  or 
merely  that  he  had  gone  with  Mr.  Bosley  to  canvass,  I  do 
not  say  that  that  would  satisfy  me,  though  it  goes 
strongly  to  prove  it ;  nor  would  the  fact  that  Bosley  had 
spoken  of  him  afterwards  as  having  done  such  good  ser- 
vice ;  nor  yet  do  I  say  that  the  fact  that  Williams,  a  com- 
mittee man,  brought  people  to  the  breakfast  would  satisfy 
me  ;  nor  yet  that  Edwards,  who  had  been  employed 
about  those  railway  men  to  some  extent,  brought  people 
up  to  breakfast ;  nor  yet  that  Lloyd  was  there  ;  nor  yet 
that  Davis  was  there.  No  one  of  these  things,  by  itself, 
satisfies  me  that  Harrison's  breakfast  was  one  for  which 
the  party  are  to  be  considered  responsible  ;  yet,  taking 
them  altogether,  a  number  of  little  pieces  of  evidence  do 
produce  an  effect  on  my  mind  which  leads  me  to  say  that, 
according  to  the  usual  rules  in  parliamentary  matters, 
this,  which  is  certainly  an  act  of  corruption,  is  so  closely 
brought  home  to  the  agents  and  persons  in  authority 
as  to  constitute  them  accessories  to  it,  and  for  which  the 
candidates  ought  to  be  responsible.  I  cannot  come  to 
any  other  conclusion  than  that  this  act  is  one  which 
avoids  the  election." 

There  is  one  other  case  to  which  I  shall  refer  for  the 
language  of  the  Judge — the  Taunton  case  (30  L.  T.  N.  S. 
12.5).  Grove,  J.,  said  :  "  I  am  of  opinion  that  to  establish 
agency  for  which  the  candidate  would  be  responsible,  he 
must  be  proved  to  have  by  himself,  or  by  his  authorized 
agent,  employed  the  persons  whose  conduct  is  impugned 
to  act  in  his  behalf,  or  have  to  some  extent  put  himself 
in  their  hands,  or  to  have  made  common  cause  with  them 
— all  these,  or  either  of  these — for  the  purpose  of  promot- 
ing his  election.  Mere  non-interference  with  parties  who, 
feeling  an  interest  in  the  success  of  the  candidate,  may 
act  in  support  of  his  candidature,  is  not  sufficient  in  my 
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judgment  to  saddle  the  candidate  with  any  unlawful 
acts  of  which  the  tribunal  is  satisfied  he  or  his  authorized 
agent  is  ignorant." 

In  the  Westbury  case  (20  L.  T.  N.  S.  24),  Willes,  J., 
said:  "  If  T  find  a  person's  name  on  a  committee  from  the 
beginning,  that  he  attended  meetings  of  it,  that  he  also 
canvassed,  that  his  canvass  was  recognized,  I  must  require 
considerable  argument  to  satisfy  me  that  he  was  not  an 
agent  within  the  meaning  of  the  Act."  In  the  same  case 
(1  O'M.  &  H.  48)  it  is  also  said,  that  authority  to  canvass 
certain  workmen  would  not  be  an  authority  to  canvass 
beyond  those  workmen.  With  respect  to  anything  done 
as  to  voters  other  than  those  workmen,  it  might  very  well 
be  said  that  was  no  agency,  but  within  the  scope  of  the 
authority  to  act  as  agent  there  was  quite  as  strong  a 
responsibility,  on  the  part  of  the  candidate,  as  there  would 
be  in  the  case  of  a  general  authority  to  canvass. 

In  the  Penryn  case  (C.  &  D.  61)  one  Sewell,  on  the  au- 
thority of  resolutions  passed  at  a  meeting  in  the  borough, 
went  to  London  and  brought  down  the  sitting  member 
as  a  candidate.  The  two  attended  a  meeting  together, 
going  there  in  company.  Sewell  was  appointed  chairman 
by  the  company  present.  It  was  a  jneeting  of  the  sitting 
member's  friends.  Sewell  accompanied  the  member  gene- 
rally on  his  canvass,  and  he  attended  on  the  hustings. 
During  the  poll  Sewell  introduced  a  voter,  saying  he, 
Sewell,  had  brought  him  down  as  a  candidate,  and  Sewell 
was  not  called  on  to  contradict  these  facts.  Held,  that 
agency  was  established. 

Speaking  prominently  on  the  hustings  in  support  of  a 
candidate,  and  canvassing  on  his  behalf,  coupled  with 
offers  of  money,  constitute  a  man  an  agent  to  the  extent 
of  proving  corrupt  practices :  Lancaster  case  (14  L.  T. 
N.  S.  276). 

The  parliamentary  practice  of  holding  candidates  civilly 
responsible  for  the  acts  of  their  agents,  although  the 
agents  have  exceeded  the  limits  of  their  power,  rests  on 
a  better  and  more  satisfactory  basis  than  is  commonly 


696 


DOMINION  ELECTIONS. 


[A.D. 


ascribed  to  it.  It  is  this :  It  is  a  well  known  rule  of  law 
and  of  equity  that  a  person  cannot  take  the  advantage  of 
an  act  procured  by  and  founded  on  the  fraud  of  another, 
although  it  is  committed  by  that  other  as  his  agent,  with- 
out his  knowledge,  without  being  liable  to  lose  that  which 
he  has  gained  by  such  means,  or  to  be  in  some  other 
respects  liable  for  the  fraud  :  Barwick  v.  English  J oint 
Stock  Bank  (L.  R.  2  Ex.  259);  Udell  v.  Atherton  (7  H. 
&  N.  172,  as  explained  in  L.  R  2  Ex.  265) ;  New  Bruns- 
wick R.  R.  Co.  V.  Connybeare  (9  H.  L.  711).  It  would  be 
manifestly  unjust  to  the  public  that  a  candidate  should 
secure  his  election  by  the  corruption,  or  other  improper 
means  of  his  agent ;  and  while  taking  the  benefit  of  the 
acts  done,  repudiate  the  exercise  of  those  powers  which 
the  other  as  his  o-eneral  agent  had  used  for  his  benefit, 
and  in  his  business  and  interest,  although  the  agent  was 
not  authorized  to  do  these  specific  acts.  The  public  can 
have  no  relief  in  such  a  case,  and  it  is  the  public  which 
is  most  concerned,  but  by  the  invalidation  of  everything 
which  has  been  wrongfully  accomplished  by  such  means. 

The  agency  which  I  must  determine  to  exist  or  not  is 
this :  Did  the  candidate  authorize  the  person  whose  con- 
duct is  impugned  to  act  in  his  behalf?  Or,  did  the 
candidate  to  some  extent  put  himself  in  the  other's  hands, 
or  make  common  cause  with  him  in  the  election,  and  for 
the  purpose  of  promoting  it  ?  And  the  means  by  which 
I  must  determine  it  are  the  evidence  which  was  given 
before  me,  tested  by  the  rules  and  instances  so  copiously 
given  in  the  difierer^t  election  reports,  and  sufficiently 
referred  to  in  the  cases  which  I  have  before  mentioned. 

The  person  said  to  have  been  the  petitioner's  agent  is 
William  Peters.  It  is  better  I  should  consider  and  dispose 
of  this  part  of  the  case  before  determining  whether  the 
act  charged  against  Peters  was  an  act  done  corruptly  or 
not,  because  that  matter  would  possibly  require  more  con- 
sideration than  the  one  of  agency ;  and  if  it  should  appear 
there  was  no  agency,  it  will  become  unnecessary  to  consider 
the  nature  of  the  act  done  by  Peters  in  any  way.    As  to 
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the  alleged  agency,  Peters  said  in  effect,  that  he  was  an  inn- 
keeper on  the  Victoria  Road,  and  kept  the  inn  there  before 
and  at  the  time  of  the  last  election.   There  was  a  meeting 
at  Ashby's  house,  in  the  township  of  Garden,  before  the 
election.    It  was  Cameron's  meeting.    Witness  thinks  he 
was  chairman  of  the  meeting.    He  took  Cameron's  side  at 
the  election  and  at  the  meeting.   He  opened  the  meeting. 
He  said  Cameron  was  there  canvassing  for  the  election. 
Did  not  know  who  moved  he  should  be  chairman.  He 
put  up  some  notices  in  his  house  of  that  meeting,  and  he 
sent  some  by  Ashby  or  by  some  of  the  neighbors.  The 
notices  were  sent  to  witness  to  be  distributed.  Cameron 
'    was  up  at  witness'  inn  several  times  when  he  was  in  that 
part.    Cameron  came  from  Ashby's  meeting  in  witness' 
cutter,  and  put  up  at  witness'  inn  that  night.   There  was 
no  understanding  that  witness  should  be  at  the  meeting. 
He  was  at  the  place  of  polling  on  election  day.  He  never 
asked  a  man  that  day  to  vote  on  one  side  or  the  other. 
The  following  is  in  his  own  words  :  "  Two  or  three  days 
before  the  election  I  asked  Ashby  if  he  was  going  to  get 
up  dinners  for  the  voters.    He  said  he  was  not.    He  had 
done  it  before,  and  people  did  not  pay  him,  and  he  was  a 
poor  man,  and  he  could  not  do  it  for  nothing.    I  told  him 
he  had  better  get  up  the  dinners  on  account  of  the  voters 
having  to  come  so  far  to  vote,  and  no  place  for  them  to 
get  dinner.    He  said  he  could  not  unless  some  one  would 
guarantee  to  pay  for  it ;  that  at  a  former  time  he  had 
given  dinner  to  about  eighty,  and  some  one  went  round 
with  a  hat  and  gathered  up  $4.50,  and  that  was  all  he 
got.    I  told  him  if  he  would  get  up  the  dinners  I  would 
guaranteee  and  see  him  paid  for  forty  dinners.    I  asked 
what  he  would  charge  apiece,  and  he  said  twenty-five 
cents.    I  said  I  would  give  him  twenty  cents  apiece  ;  it 
was  enough,  as  I  had  to  pay  it  out  of  my  own  pocket. 
He  would  not  agree  to  it  for  less  than  twenty-five  cents. 
I  told  him  to  get  up  the  dinners.    I  paid  for  the  forty 
dinners.     .      ..      .      .      T  spoke  to  Cameron  about 

making  such  an  arrangement  before  speaking  to  Ashby. 
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He  said  he  could  not  do  it  unless  Maclennan  and  he 
agreed  to  do  it ;  that  he  durst  not  do  it ;  we  could  not 
interfere  in  it ;  that  the  law  would  not  allow  it.    I  said 
the  law  must  be  very  strict  if  it  would  not  allow  a  man 
to  get  his  dinner.    I  asked  him  if  it  would  hurt  the 
election  if  I  paid  for  the  dinners  out  of  my  own  pocket. 
He  said  he  did  not  know ;  lie  said  he  could  not  do  any- 
thing about  it  unless  with  Maclennan's  consent.    I  don't 
recollect  if  I  told  him  I  would  give  the  dinners.  Cameron 
and  I  did  not  speak  of  the  way  it  was  to  be  done.  He 
did  not  seem  to  approve  of  it,  in  case  it  should  interfere 
with  his  election.      ...      I  made  an  arrangement 
with  Ash  by  that  I  was  to  pay  for  forty  of  Mr.  Cameron's 
voters.      ...       1  took  no  steps  to  get  my  money 
back.    I  took  three  bottles  of  whiskey  that  day  from  my 
place  to  Ashby's — other  people  did  so  too.    I  left  the 
whiskey  in  care  of  Mr.  Malally,  the  father  of  Mrs.  Con- 
nors, at  Mr.  S.  Connors'  house.    I  think  I  gave  a  treat  as 
well  to  some  of  Maclennan's  friends  as  to  Cameron's.  I 
refused  to  give  James  Sample  his  bitters  because  he  had 
not  voted.    I  said  to  go  and  vote  ;  I  would  not  treat  him 
till  after  that,  in  case  it  should  be  said  I  had  bribed  him. 
He  did  not  get  his  bitters."  In  cross-examination  he  said : 
"  I  do  not  recollect  I  ever  canvassed  any  voter ;  there  was 
no  tavern  nearer  Ashby's  than  my  place,  a  distance  of  five 
miles.[^I  heard  the  people  say  they  had  to  come  twenty 
or  twenty-five  miles  to  vote  there.  Cameron  had  his  own 
team  at  Ashby's  the  night  of  the  meeting.    I  asked  him 
to  ride  with  me,  and  he  did  so ;  it  was  by  chance  he  rode 
with  me.  Cameron  told  me  a  candidate  could  not  provide 
dinners^  for  voters  for  the  purpose  of  influencing  their 
votes  directly  or  indirectly ;  that  there  was  no  way  of  his 
getting  round  it  only  with  Maclennan's  consent.    I  never 
applied  to  Mr.  Cameron  for  payment  of  the  $10,  and 
never  expected  it.    I  never  got  from  him  any  money  but 
the  ordinary  tavern  bills  while  he  stopped  at  my  house. 
I  did  not  know  if  the  persons  I  gave  some  of  the  tickets 
for  dinner  to  had  votes  or  not;  or  whether  they  were  for 
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Maclennan  or  not.  I  kept  cautious  as  I  was  giving 
dinner  not  to  ask  any  man  for  his  vote,  in  case  Mac- 
lennan got  a  claw  on  me.    I  was  not  a  voter." 

The  petitioner  was  examined  on  his  own  behalf.  He 
said  it  was  while  driving  with  Peters  from  Ashby's 
meeting  that  Peters  first  spoke  to  him  of  the  dinners. 
Peters  said  some  arrangement  should  be  made  for  dinners 
for  those  who  came  a  long  way  to  vote.  "He  asked  me  if 
I  could  make  any  such  arrangement.  I  said  I  could  not, 
directly  or  indirectly ;  the  law  was  very  strict,  and  I 
would  not  jeopardise  the  election  by  anything  of  the 
kind.  I  was  sorry  for  the  people,  and  I  would  see  Mac- 
lennan and  speak  to  him,  and  we  might  come  to  some 
arrangement  about  it.  When  I  saw  Maclennan  it  escaped 
my  memory.  Some  days  after  that  Peters  spoke  to  me 
again  of  the  dinners.  I  said  I  had  forgotten  to  speak  of 
it  to  Maclennan,  that  I  could  make  no  arrangement,  or  be 
a  party  to  it  in  any  way.  He  asked  me  if  there  was  any 
harm  in  his  paying  for  the  dinners  out  of  his  own  pockets 
if  he  chose  to  do  so.  I  said  I  could  not  prevent  him  if 
he  chose  to  do  it ;  but  I  did  not  want  him  to  do  it,  as 
exceptions  might  be  taken  to  it ;  that  if  done  by  an  agent 
it  was  the  same  as  if  done  by  myself ;  and  although  he 
was  not  my  agent,  I  would  rather  he  would  not  do  it.  I 
never  spoke  to  Ashby  on  the  subject  nor  he  to  me.  I  did 
not  hear  or  know  of  Peters  giving  dinners  on  that  day, 
and  1  was  at  the  poll  there  from  about  two  p.m.  till  after 
the  poll  closed.  I  was  in  the  polling  room  nearly  all  the 
time." 

That  is  all  the  evidence  material  on  this  part  of  the 
case.  Is  there  upon  this  statement  any  evidence  of  the 
petitioner  having  appointed  Peters  his  agent,  or  of  his 
allowing  or  authorizing  him  to  act  on  his  behalf  ?  Is 
there  any  evidence  that  the  petitioner  to  some  extent  put 
himself  in  the  hands  of  Peters  for  the  purpose  of  the 
election  ?  I  think  I  must  say  that  a  perusal  of  the  evi- 
dence shows  there  is  not  a  particle  of  evidence  to  sustain 
the  assertion  that  Peters  was  the  agent  of  the  petitioner. 
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The  fact  of  presiding  by  chance,  as  it  were,  at  the  peti- 
tioner's meeting  at  Ashby's,  at  which  the  petitioner  was 
present,  and  at  which  Peters  was  present  just  as  any  one 
of  the  neighbors  in  that  part  upon  both  sides  was  present, 
and  of  his  opening  the  meeting  by  speaking  a  few  words  in 
favor  of  the  petitioner,  are  circumstances  not  to  be  wholly 
disregarded  in  trying  the  question  of  agency  or  no  agency, 
but  they  are  utterly  insufficient  of  themselves  to  show 
that  the  petitioner  had  thereby  to  any  extent  put  himself 
in  the  hands  of  such  a  person  to  represent  him  as  a  general 
agent.  So  also  the  receiving  of  some  bills  by  Peters,  and 
his  putting  some  of  them  up  for  the  intended  meeting 
and  some  of  them  up  in  his  own  house,  and  forwarding 
others  for  distribution,  are  of  no  weight  whatever  alone 
to  show  anything  like  agency  on  his  part.  It  was  not 
shown  the  petitioner  knew  of  the  bills  being  so  sent  to 
and  in  turn  sent  off  by  Peters,  and  if  he  had  known 
it  such  acts  would  have  had  force  only  by  what  they 
could  add  to  other  matters,  but  they  would  have  been  of 
no  significance  whatever  of  themselves.  Nor  do  they, 
with  the  addition  of  the  fact  of  the  chairmanship  and  of 
the  short  address  of  Peters,  amount  to  anything  requiring 
any  serious  consideration.  They  do  not  show  that  the 
petitioner  put  himself  in  Peters'  hands,  or  suffered  Peters 
to  act  for  and  represent  him, 

If  an  agency  could  be  made  out  of  these  materials,  it 
would,  under  the  law,  already  severe  enough  in  that 
respect,  be  quite  intolerable.  It  would  exclude  the  com- 
monest acts  of  kindness  and  hospitality  between  neigh- 
bors. It  would  ostracize  the  candidate  by  keeping  him 
estranged  from  the  electors,  who  should  have  every 
opportunity  of  becoming  acquainted  with  him.  It  would 
prevent  association  at  a  time  when  combination  was 
especially  useful,  and  it  would  well-nigh  stop  social  inter- 
course altogether.  I  entertain  no  doubt  that  the  acts  to 
which  I  have  alluded  are  not,  and  cannot  be  deemed 
sufficient  to  establish  agency  for  any  purpose  or  to  any 
extent,  and  thinking  so,  it  is  right  I  should  plainly  say  so. 
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Then,  did  the  conversation  between  the  two  as  to  the 
dinner  constitute  Peters  the  agent  of  the  petitioner  ?  It 
was  not  contended  by  the  respondent  that  the  first  con- 
versation was  sufficient  to  establish  the  character  of  agent 
or  agency.  No  doubt  it  did  not  do  so,  but  repelled  it 
altogether.  The  second  conversation,  it  was  contended, 
did,  of  course  in  connection  with  all  the  other  circum- 
stances, and  by  the  force  and  effect  of  their  addition  and 
accumulation,  create  Peters  the  agent  of  the  petitioner  for 
the  purpose  of  providing  for  the  dinners  which  were 
given  and  paid  for  by  him.  It  is  so  contended,  because 
the  petitioner  said  among  other  things,  when  he  was 
asked  by  Peters  if  there  was  any  harm  in  Peters  paying 
for  the  dinner  out  of  his  own  pocket  if  he  chose  to  do  so, 
and  he,  the  petitioner,  answered  that  he  could  not  prevent 
him  if  he  chose  to  do  it,  but  he  did  not  want  him  to  do  it, 
and  he  would  rather  Peters  would  not  do  it ;  and  it  was 
argued  by  the  respondent  that  the  petitioner  was  bound 
to  have  given  a  positive  denial  to  Peters.  That  the  peti- 
tioner should  have  told  him  he  must  not  do  it,  or  that 
he  should  not  have  used  such  language  as  that  he,  the 
petitioner,  could  not  allow  him  to  do  it,  and  that  he,  the 
petitioner,  could  not  prevent  him  and  did  not  want  him 
to  do  it,  and  he  would  rather  it  was  not  done.  But  can 
it  be  said  if  such  language  even  as  that  is  used,  and  the 
speaker  really  means  what  he  said,  and  is  not  covertly 
affording  an  approval  of  the  act  he  is  assuming  and  pre- 
tending to  condemn — and  I  have  not  the  least  reason  for 
thinking  the  petitioner  did  not  really  mean  what  he  said 
— that  agency  has  been  established,  that  the  petitioner  had 
put  himself  into  the  hands  of  Peters  for  that  purpose  ? 
The  language  of  Mr.  Justice  Grove,  already  quoted,  is: 
"  Mere  non-interference  with  parties  who,  feeling  an  inte- 
rest in  the  success  of  the  candidate,  may  act  in  support  of 
his  candidature,  is  not  sufficient  in  my  judgment  to  saddle 
the  candidate  with  any  unlawful  acts  of  which  the  tribunal 
is  satisfied  he  or  his  authorized  agent  is  ignorant."  But 
the  petitioner  said  more,  far  more,  than  the  respondent 
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has,  on  his  argument  addressed  to  me,  assumed  he  did  say. 
The  petitioner  plainly  disclaimed  having  anything  of  the 
kind  done,  or  recognising  it  if  it  were  done.  In  my  opinion 
the  petitioner  repudiated  all  connection  with  the  business 
of  the  dinners,  and  Peters  perfectly  understood  he  did  so, 
and  that  he  was  doing  so. 

While  the  numerical  majority  is  on  the  side  of  the 
petitioner,  I  must  consider  him  to  be  the  person  who  is 
rightfully  entitled  to  the  seat  until  that  right  is  displaced, 
and  I  must  look  upon  the  charge  which  is  made  against 
him  as  if  it  were  in  effect  made  against  the  sitting  mem- 
ber. In  the  language  of  Martin,  B.,  in  the  Wari^ington 
case  (1  O'M.  &  H.  44),  "  I  adhere  to  what  Mr.  Justice  Willes 
said  at  Lichfield,  that  a  Judge  to  upset  an  election  ought 
to  be  satisfied  beyond  all  doubt  that  the  election  was  void, 
and  that  the  return  of  a  member  is  a  serious  matter,  and 
not  to  be  lightly  set  aside."  I  refer  also  to  what  was  said 
by  the  same  Judge  in  the  Wigan  case  (1  O'M.  &  H.  192) : 
"  If  I  am  satisfied  that  the  candidates  honestly  intended 
to  comply  with  the  law,  and  meant  to  obey  it,  and  that 
they  themselves  did  not  act  contrary  to  the  law,  and  bona 
fide  intended  that  no  person  employed  in  the  election 
should  do  any  act  contrary  to  the  law,  I  will  not  unseat 
such  persons  upon  the  supposed  act  of  an  agent  unless  the 
act  is  established  to  my  entire  satisfaction." 

I  apply  the  same  language  to  this  case,  and  I  add  that 
I  will  not  unseat  the  sitting  member  or  prevent  the  per- 
son who  has  the  numerical  majority  from  having  the  seat 
upon  the  supposed  act  of  an  agent  unless  the  agency  is 
established  to  my  entire  satisfaction,  and  in  this  case  that 
has  not  been  done  ;  on  the  contrary,  the  fact  of  agency 
has  been  disproved,  disclaimed,  and  repudiated  in  the  most 
explicit  and  emphatic  manner  ;  and  it  is  well  that  it  is  so, 
for  it  is  the  only  act  that  has  been  mentioned  as  having 
been  done  throughout  this  election  of  the  nature  attributed 
to  it ;  and  no  doubt,  if  there  had  been  any  acts  of  a  more 
serious  or  even  of  the  like  nature,  they  would  not  have 
lain  concealed,  considering  the  strong  personal  interests 
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which  enter  into  contests  in  this  constituency,  where  the 
majorities  in  several  of  the  late  elections  have  been  only- 
three  or  four  for  the  successful  candidate. 

I  must  say  this  election  contrasts  most  favorably,  for 
all  parties,  with  some  of  those  which  have  been  held  in 
other  places,  and  which  have  not  been  creditable  to  the 
parties  concerned,  and  which  must  sorely  have  tried  the 
faith  of  those  who  believe  in  the  excellency  of  popular 
representation,  when  they  find  those  who  were  supposed  to 
be  the  honest  and  actual  choice  of  those  who  were  supposed 
to  be  the  free  and  independent  electors  of  a  constituency 
holding  their  seats  by  the  mere  force  of  money  or  undue 
influence ;  not  by  an  election,  but  by  a  contract  of  sale 
and  purchase  which  was  as  bad  on  the  side  of  the  pur- 
chased as  on  that  of  the  purchasers.  From  all  that,  and 
anything  approaching  it  in  any  respect,  this  election  and 
the  candidates  stand  unquestionably  free. 

I  have  already  said  that  if  the  charge  of  agency  were 
not  maintained,  and  in  my  opinion  it  has  not,  it  would  be 
unnecessary  to  consider  whether  the  giving  of  dinners  by 
Peters  was  or  was  not  bribery,  or  treating  within  the 
meaning  of  the  Act.  The  point  was  argued  before  me 
very  fully  by  the  respective  parties,  and  many  cases  were 
cited  as  applicable  to  it.  I  am  not  sure  what  opinion  I 
should  have  formed  with  respect  to  it.  It  is  not  impro- 
bable, if  the  agency  had  been  established,  that  although 
the  electors  had  come  from  ten  to  twenty-five  miles  to 
the  poll,  and  there  was  no  inn  nearer  than  five  miles  to 
it,  I  should  have  held  it  to  have  been  a  violation  of  the 
statute.  I  must,  of  course,  have  been  satisfied  that  it  was 
corruptly  done ;  that  is,  done  for  the  purpose  of  influenc- 
ing the  election  either  by  voting  or  not  voting,  before  I 
could  have  found  the  offence  to  have  been  committed ;  and 
it  is  not  so  perfectly  plain  that  a  free  dinner,  given  by  a 
candidate  to  a  hungry  voter,  who  has  travelled  twenty 
miles  in  a  Canadian  winter  day  in  January  to  the  poll, 
is  necessarily,  and  as  a  mere  consequence,  a  corrupt  act. 
I  do  not  know  any  law  which  would  prevent  a  candidate 
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from  giving  a  voter  in  such  a  season,  and  on  such  an 
emergency,  a  bit  of  bread  and  cheese  for  himself,  or  a  lock 
of  hay  and  a  drink  of  water  for  his  horses.  These  are 
matters  of  degree  :  che  manner  in  which,  and  the  number 
perhaps  to  whom,  these  services  were  rendered,  and  the 
more  or  less  need  there  was  for  the  act,  must  all  be  con- 
sidered. Such  questions  are  difficult  to  deal  with,  because 
of  the  almost  inevitable  tendency  they  have  to  operate 
upon  the  voter,  and  the  difficulty  there  is  in  discovering 
the  true  motive  for  the  candidate's  liberality  at  such  a 
time,  and  the  danger  there  is  in  permitting  any  such 
thing  to  be  done  when  the  gain  is  so  immediate  and  it  is 
so  very  likely  to  be  the  leading  cause  for  so  much  activi- 
ty and  kindness.  It  is  sufficient  to  say  that  I  have  not 
made  up  my  mind  on  that  part  of  the  case,  and  I  am  glad 
it  is  not  necessary  I  should  do  so.  My  leaning,  however, 
at  present  is  more  against  the  rightfulness  and  lawfulness 
of  that  transaction  than  in  support  of  it. 

I  have  given  this  case  a  careful  consideration,  and 
determining  this  matter  of  agency  as  I  do,  I  must  decide 
that  the  petitioner  having  the  majority  of  votes  in  his 
favor,  upon  an  inspection  of  the  ballot  papers  only,  is 
the  person  who  was  duly  elected  for  the  North  Riding 
of  the  County  of  Victoria,  at  the  last  election  for  the 
Dominion  Parliament,  held  for  the  said  North  Riding, 
and  that  he  should  have  been  returned  as  the  person  so 
duly  elected,  and  that  the  'election  and  return  of  the 
respondent  for  the  said  riding  at  the  time  aforesaid  were 
and  are  void. 

I  must  award  the  general  costs  of  the  cause  and  pro- 
ceedings to  the  petitioner  to  be  paid  by  the  respondent, 
with  the  exception  of  the  costs  relating  to  that  part  of 
the  petition  which  applies  to  the  voters  whose  names 
were  not  upon  the  copies  of  lists  furnished  to  the  deputy 
returning  officers,  but  who  were  entitled  to  vote,  and 
should  have  been  admitted  to  vote  at  the  said  election, 
because  I  have  not  judicially  determined  that  part  of  the 
petition,  and  with  the  exception  of  the  cost  of  the  scrutiny 
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of  the  ballots,  because  such  rejected  ballots  were  not  the 
fault  of  either  party,  but  of  the  deputy  returning  officers. 
The  parties  must  each  bear  his  own  costs  with  respect  to 
these  last  mentioned  matters.* 

The  petitioner  appealed  to  the  Court  of  Queen's  Bench, 
but  the  Court  affirmed  the  judgment  of  Mr.  Justice  Wilson 
(37  Q.  B.  234). 

(10  Commons  Journal,  1876,  p.  24). 


SOUTH  EENFKEW  (2). 
Before  Mr.  Justice  Wilson. 

Renfrew,  21st  September,  1875. 

William  McKay  et  al,  Petitioners,  v.  John  Lorn 
McDouGALL,  Respondent 

Defective  nomination  Papers — Returning  Officer — Costs. 

The  nomination  paper  of  B.,  one  of  the  candidates  at  the  election  com- 

,  plained  of,  was  signed  by  twenty-five  persons,  and  had  the  affidavit 
of  the  attesting  witness  duly  sworn  to  as  required  by  the  statute. 
The  election  clerk  found  that  one  of  the  twenty-five  persons  was  not 
entered  on  the  voters'  lists,  and  thereupon  the  returning  officer  and 
election  clerk  compared  the  names  on  the  nomination  paper  with  the 
certified  voters'  lists  in  his  possession,  and  on  finding  that  only 
twenty-four  of  the  persons  who  had  so  signed  were  duly  qualified 
electors,  he  rejected  B's.  nomination  paper,  and  returned  the  respond- 
ent as  member  elect. 

Held,  1.  That  as  the  policy  of  the  law  is  to  have  no  scrutiny,  or  as  little 
as  possible,  in  election  cases,  and  to  give  the  people  a  full  voice  in  choos- 
ing their  representatives,  the  defect  in  the  nomination  paper  was  one  to 
which  the  returning  officer  should  not  have  yielded. 

2.  That  if  the  election  had  gone  on  the  defect  in  the  nomination  paper 
would  not,  according  to  the  20th  section  of  37  Vic,  c.  9,  have  affected 
the  result  of  the  election. 

Semble,  that  the  returning  officer  is  both  a  ministerial  and  a  judicial 
officer  ;  and  that  he  might  decline  to  receive  the  nomination  of  persons 
disqu.alified  by  status  or  office,  and  also  nomination  papers  signed  by 
un^alified  persons  if  he  had  good  reasons  for  so  doing. 

The  returning  officer  having  acted  honestly  and  fairly  in  rejecting  the 
nomination  paper,  each  party  to  the  petition  was  left  to  bear  his  own 
costs. 

The  former  election  for  this  constituency  having  been 
declared  void  (ante  p.  556),  a  new  election  was  held  on 
24th  October,  1874,  at  which  Mr.  William  Bannerman 
and  the  respondent  wei'e  candidates.    The  returning 

*  See  the  case  as  to  the  revision  of  costs,  39  Q.  B.  147. 
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officer  rejected  Mr.  Bannerman's  nomination  paper  on 
the  facts  set  out  below,  and  returned  the  respondent  as 
member  elect.  The  petition  was  thereupon  filed  to  set 
aside  the  election. 

Mr.  Gockburn,  Q.C.,  for  petitioner. 
Mr.  Bethune  for  respondent. 

The  evidence  showed  that  on  the  day  of  nomination 
the  nomination  papers  of  William  Bannerman  and  of  the 
respondent  were  delivered  to  the  returning  officer.  The 
election  clerk,  on  examining  them,  found  that  Banner- 
man's  nomination  paper  had  twenty-five  names  thereon, 
but  that  one  of  the  twenty-five  was  not  on  the  voters' 
lists.  The  returning  officer  then  took  legal  advice,  and  on 
comparing  the  names  with  the  official  copies  of  the  voters' 
lists,  found  that  William  Tierney,  one  of  Bannerman's 
nominators,  was  not  qualified  as  a  voter.  Bannerman's 
nomination  paper  had  been  duly  sworn  to  by  one  Muir 
accor  ling  to  the  statute.  Some  negotiations  then  took 
place  between  the  respective  candidates  and  the  return- 
ing officer  to  allow  the  nomination  papers  to  be  amended, 
although  the  hour  for  closing  the  nominations  had  passed, 
but  the  friends  of  the  respondent  would  not  consent,  and 
thereupon  the  returning  officer,  acting  under  legal  advice, 
rejected  the  defective  nomination  paper,  and  returned  the 
respondent  as  member  elect.  The  other  facts  appear  in 
the  judgment. 

Wilson,  J. — The  petitioners  complain  of  the  rejection 
of  Mr.  Bannerman's  nomination  paper.  It  is  not  said 
that  Tierney's  name  was  then  upon  the  list,  nor  is  it 
contended  so  now  ;  and  it  appears  he  was  not  on  the 
assessment  roll  for  1873,  in  respect  of  real  property,  but 
it  is  said  there  were  the  names  of  twenty-five  persons  on 
the  nomination  paper  as,  and  purporting  to  be,  the  names 
of  actual  bona  fide  electors  of  the  South  Riding,  and 
twenty-four  of  them  are  so  in  fact,  and  the  twenty-fifth 
was  honestly  believed  to  be  so  too.     That  it  was  a 
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genuine  paper  and  not  a  sham  document,  and  being  so, 
although  as  a  fact  William  Tierney  was  not  an  elector, 
yet  the  paper  being  duly  sworn  to  according  to  the  statute, 
the  returning  officer  was  bound  to  accept  it,  and  to  act 
upon  it  as  a  genuine  truthful  document.  It  is  said  that 
he  and  the  election  clerk  raised  and  took  an  objection 
which  was  not  apparent  on  the  face  of  the  document,  and 
that  they  discovered  it  by  an  examination  of  the  voters* 
lists,  and  that  such  a  proceeding  was  in  effect  a  judicial 
investigation  and  inquisition  held  without  authority,  and 
determined  contrary  to  law.  For  the  respondent,  it  is 
said  that  the  returning  officer  is  not  wholly  and  only  a 
ministerial  officer;  that  he  is  necessarily,  and  in  fact  has 
certain  judicial  functions  to  perform  ;  that  he  is  by  section 
11  of  the  Act  to  decide  on  the  number  of  polling  places 
to  be  appointed ;  that  he  has  to  grant  a  poll  by  section 
24  if  more  candidates  than  can  be  returned  are  nominated 
in  the  manner  required  by  the  Act ;  and  he  is  by  section 
23  to  report  any  nomination  proposed  or  rejected  for  non- 
compliance with  the  requirements  of  the  Act ;  and  that 
in  all  cases  when  the  objection  to  the  candidate  or  voter 
or  to  the  nomination  paper  is  patent  or  notorious,  he  may 
act  judicially ;  and  that  he  cannot  receive  a  nomination 
paper  with  only  twenty-four  names  to  it,  for  that  would 
be  the  same  as  if  he  received  it  with  less  than  the  number 
of  twenty-five  electors  in  fact  upon  it. 

I  am  of  opinion  the  returning  officer  is  both  a  minis- 
terial and  a  judicial  officer.  He  has  not  now,  as  formerly, 
to  hold  an  inquisition  into  the  capacity  or  qualification 
of  a  candidate  or  voter ;  but  I  feel  assured  if  a  person 
appeared  and  was  nominated,  and  such  candidate  were 
a  woman  or  a  mere  child,  that  the  returning  officer  could 
decline  to  receive  such  a  nomination,  and  in  like  manner 
he  can  decline  to  receive  the  nomination  of  a  Chief 
Justice  or  the  Speaker  of  the  Senate.  I  think  also  he 
n>ay  refuse  a  nomination  paper  signed  by  less  than 
twenty-five  electors,  because  the  Act  requires  that  the 

nomination  shall  be  by  twenty-five.    I  am  disposed  to 
46 
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think,  too,  he  can  reject  a  paper  signed  by  twenty-five 
if  it  were  declared  by  the  candidate  that  the  paper  was 
a  sham ;  that  the  names  were  those  o£  persons  who  were 
not  electors  at  all,  and  never  had  been ;  or  that  half  the 
names  were  forgeries  ;  and  if  there  were  good  reasons  for 
the  returning  officer  to  believe  that  statement,  and  he  did 
believe  it. 

It  is  not  every  paper  in  the  form  of  a  nomination  paper, 
however  formally  it  may  be  prepared,  that  is  to  govern  a 
returning  officer,  for  that  would  be  to  make  a  farce  of 
the  whole  proceeding,  and  to  put  parties  to  an  unneces- 
sary and  vexatious  expense,  when  it  was  known  before- 
hand that  it  would  be  all  to  no  purpose. 

I  feel  a  great  difficulty  in  dealing  with  this  case.  The 
nomination  paper  was  formally,  on  its  face,  correct.  It 
was  prepared  and  intended  to  be  a  correct  document.  .It 
was  honestly  believed  to  be  correct,  and  it  was  used  fairly 
and  truly  for  the  purpose  of  an  election,  and  it  was  a 
surprise  to  Mr.  Bannerman  and  Mr.  Muir,  the  attestant, 
to  discover  that  William  Tierney,  one  of  the  twenty -five, 
was  not  entered  on  the  voters'  list.  I  have  no  doubt  the 
returning  officer  acted  honestly  and  with  perfect  pro- 
priety in  all  respects  according  to  the  best  of  his  judg- 
ment, and  he  acted  on  the  legal  advice  which  he  sought 
for  and  followed  in  rejecting  the  paper.  He  had  the 
means,  to  some  extent,  by  him  to  verify  the  correctness 
of  the  persons'  names  in  the  paper  being  electors  or  not 
— assuming  that  electors  mean  those  persons  who  were 
■electors  on  the  lists  to  he  used  at  that  election. 

I  think,  however,  with  much  hesitation,  that  the  defect 
in  this  case,  which  I  have  no  doubt  exists,  was  one  to 
w^hich  the  returning  officer  should  not  have  yielded, 
and  it  certainly  was  not  accepted  or  yielded  to  by  Mr. 
Bannerman,  but  was  resisted  by  him,  and  the  fact  that 
the  affidavit  was  w^rong  at  all  was  denied  by  Mr.  Muir. 
By  reason  of  this  one  defect — one  rather  of  form  than 
of  substance,  for  Tierney  was  in  fact  a  real  property 
holder  who  should  have  been  on  the  list,  and  a  defect  not 
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cippearing  on  the  paper,  but  found  by  an  examination  of 
it  with  the  voters'  lists — the  electors  have  been  prevented 
from  voting  for  and  electing  their  own  representative, 
when,  in  truth,  if  the  election  had  gone  on,  this  defect 
could  not  in  any  manner  whatever,  according  to  the  80th 
section,  have  affected  the  result  of  the  election 

The  policy  of  the  law  certainly  is  to  have  no  scrutiny, 
or  as  little  as  possible,  in  such  cases,  and  to  give  the 
people  a  full  voice  in  choosing  their  own  representatives. 
That  has  not  been  done  here,  and  I  must  hold  the  election, 
according  to  the  best  opinion  I  can  form,  to  be  void.  I 
acquit  the  returning  officer  in  every  respect  from  all 
blame,  and  I  am  of  opinion  he  acted  honestly  and  fairly 
to  all  parties ;  and  if  he  erred,  which,  with  some  doubt, 
I  think  he  did,  he  did  so  where  many  might  equally  have 
erred.  He  was  anxious  to  have  no  difficulty  raised,  and 
his  judgment  was  fortified  by  competent  legal  advice.  I 
must  leave  each  party  to  bear  his  own  costs. 

(10  Commons  Journal,  1876,  p.  32.) 
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Before  Mr.  Justice  Wilson. 

Pembroke,  30th  June,  1st  and  2nd  July,  1875. 

Before  the  Court  of  Queen's  Bench. 

Toronto,  2nd  and  23rd  December,  1875. 

Peter  White,  Petitioner,  v.  William  Murray, 

Respondent 

Cumulative  evidence — Offers  and  promises  affirmed  and  denied — Costs. 

A  number  of  separate  charges  of  corrupt  practices  against  an  agent  of 
the  respondent,  based  upon  offers  or  promises,  and  not  upon  any  act 
of  such  agent,  each  of  which  depended  upon  the  oath  of  a  witness  to 
the  offer  or  promise,  but  each  one  of  which  such  agent  directly  contra- 
dicted, or  gave  a  different  color  to  the  language,  or  a  different  turn  to 
the  expressions  used,  which  quite  altered  the  meaning  of  the  conver- 
sations detailed,  or  constituted  in  effect  a  complete  or  substantial 
denial  of  the  charges  attempted  to  be  proved  agaiust  such  agent 

Held,  \.  That  although  in  acting  on  such  conflicting  testimony,  where 
there  was  a  separate  opposing  witness  in  each  case  to  the  testimony  of 
the  witness  supporting  the  charge,  the  Election  Judge  might  be  obliged 
to  hold  each  charge  as  answered  and  repelled  by  the  counter  evidence, 
he  coultl  not  give  the  like  effect  to  the  testimony  of  the  same  witness 
in  each  of  the  cases  where  the  only  opposing  witness  is  confronted  by 
the  adverse  testimony  of  a  number  of  witnesses,  who,  though  they  do 
not  corroborate  one  another  by  speaking  to  the  same  matter,  are  con- 
tradicted in  each  case  by  the  one  witness. 

2.  That  the  more  frequently  a  witness  is  contradicted  by  others,  although 
each  opposing  witness  contradicts  him  on  a  single  point,  the  more  is 
confidence  in  such  witness  affected,  until,  by  a  number  of  contradicting 
witnesses,  he  may  be  disbelieved  altogether. 

3.  That  acting  on  the  above,  and  on  a  consideration  whether  the  story 
told  by  the  witness  in  support  of  the  charge  is  reasonable  or  probable 
in  itself,  the  charges  of  corrupt  practices  against  the  agent  of  the 
respondent,  set  out  in  the  judgment,  were  proved. 

The  petitioner  was  held  entitled  to  the  costs  of  the  charges  on  which  he 
succeeded,  and  the  respondent  to  the  costs  of  the  charges  on  which  the 
petitioner  failed. 

The  election  held  on  the  29th  January,  1874,  having 
been  avoided  (9  Commons  Journal,  1875,  p.  6y,  a  new 
election  was  held  under  the  Dominion  Elections  Act, 
1874,  at  which  the  respondent  was  declared  elected.  A 
petition  was  then  presented  against  his  return,  containing 
the  usual  charges  of  corrupt  practices. 


Mr.  F.  Osier  and  Mr.  Thomas  Deacon  for  petitioner. 
Mr.  Maclennan,  Q.C.,  for  respondent. 
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The  evidences  in  support  of  the  charges  in  the  petition 
are  set  out  in  the  judgment. 

Wilson,  J. — At  the  close  of  the  evidence  there  was 
nothing  shown  to  sustain  either  the  personal  charges 
or  those  alleged  to  have  been  committed  by  an  agent  with 
the  knowledge  of  the  respondent ;  and  the  case  rested  on 
the  evidence  given  by  the  witnesses  hereinafter  named, 
and  the  counter  statement  of  Thomas  Murray,  the  brother 
and  general  agent  of  the  respondent  at  the  election  in 
question. 

The  petitioner's  counsel  also  relied  upon  the  evidence 
given  by  other  witnesses,  not  for  the  purpose  of  proving 
any  substantive  charge  in  respect  of  the  matter  relating 
to  them,  but  for  the  purpose  of  giving  effect  to  the  charges 
relied  upon  as  connected  with  the  persons  before  men- 
tioned, and  as  showing  the  general  course  of  conduct 
pursued  by  the  agent  Thomas  Murray  throughout  the 
election. 

I  shall  take  up  the  charges  seriatim  and  dispose  of 
them. 

And  here  it  may  be  proper  to  observe  that  they  are  all 
based  upon  offers  or  promises,  not  upon  any  act  of  or 
thing  performed  by  Thomas  Murray,  the  general  agent 
of  the  respondent.  And  while  admitting  the  general  cir- 
cumstances and  much  of  the  narative,  and  in  the  very 
words  of  each  one  of  the  witnesses  in  his  account  of 
the  particular  transactions  which  he  relates,  Thomas 
Murray  gives  a  different  color  to  the  language  and  a 
different  turn  to  the  expressions  which  were  used,  which 
quite  alter  the  meaning  of  the  conversations  detailed  by 
the  witnesses,  and  so  constitute  in  effect  a  complete  or 
substantial  denial  of  the  character  of  the  charges 
attempted  to  be  proved  against  him.  He  also,  however^ 
in  many  respects  directly  contradicts  the  witnesses. 

If  I  were  to  act  upon  his  opposing  testimony  in  all  nine 
cases  in  like  manner  as  I  might  probably  do  if  there  were 
a  separate  opposing  witness  in  each  case  to  the  testimony 
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of  the  witness  who  supports  each  charge  for  the  petitioner, 
I  might  feel  justified,  and,  all  other  things  being  equal,  I 
might  be  obliged,  to  treat  the  case  proved  as  answered 
and  repelled  by  the  counter  evidence. 

But  I  cannot  give  the  like  effect  to  the  testimony  of 
the  same  witness  in  each  of  the  nine  cases  as  I  should,  as 
a  general  rule,  be  required  to  give  if  there  were  a  different 
witness  in  each  case,  when  he,  the  only  opposing  witness, 
is  confronted  by  the  adverse  testimony  of  nine  persons, 
who,  although  they  do  not  corroborate  one  another  by 
speaking  to  the  same  matter,  agree  in  this  that  they  each 
and  all  of  them  -  contradict  in  material  matters  this  one 
witness. 

The  contradiction  by  many  persons,  each  speaking  of  a 
separate  matter,  of  a  single  witness,  who  testifies  as  to  the 
whole  of  these  transactions,  must  naturally  shake  if  not 
destroy  the  confidence  which  might  be  placed  in  that 
witness  if  he  Avere  opposed  by  the  testimony  of  only  one 
or  two  Vv^itnesses,  speaking  either  of  the  same  or  of  separate 
transactions. 

The  word  of  only  one  witness  can  hardly  be  held  to  coun- 
terbalance the  testimony  of  many  witnesses, and  he  be  held 
to  be  alone  right  or  truthful,  and  the  cloud  of  witnesses 
who  are  against  him  be  all  deemed  to  be  wrong,  although 
each  one  of  these  opposing  witnesses  speaks  only  to  an 
independent  fact  or  circumstance  not  spoken  to  by  any 
of  the  others. 

If  an  action  were  brought  to  recover  the  amount  of  six 
promissory  notes,  and  the  defendant  pleaded  a  denial  of 
the  making  to  the  first  note  ;  that  he  was  an  accommo- 
dation party  to  the  second ;  the  plea  of  payment  to  the 
third  ;  that  he  was  discharged  by  the  plaintiff  as  to  the 
fourth  ;  that  there  was  a  failure  of  consideration  as  to 
the  fifth  ;  and  that  there  was  fraud  as  to  the  sixth.  And 
if  his  single  testimony  in  maintenance  of  'his  respective 
defences  were  met  by  a  single  and  different  witness 
to  each  matter  against  it,  it  would  be  hard  to  say  that 
the  array  of  witnesses  against  him  on  these  different 
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matters  was  entitled  to  no  more  consideration  than  if 
only  one  of  such  defences  were  on  trial,  and  the  plaintiff's 
sole  witness  was  opposed  by  the  defendant's  sole  testi- 
mony. 

It  is  impossible  to  avoid  seeing  and  feeling  that  the 
more  frequently  a  witness  is  contradicted  by  others, 
although  each  opposing  witness  contradicts  him  on  a 
separate  point,  the  more  is  our  confidence  in  that  single' 
witness  affected,  until  at  length,  by  the  number  of  con- 
tradicting witnesses,  we  may  be  induced  in  effect  to 
disbelieve  him  altogether. 

It  is  difficult  to  believe  that  so  many  are  wrong ;  it  is 
easier  to  believe  that  one  is  wrong  so  many  times  ;  and  the 
more  there  -are  who  speak  against  him,  the  more  we  are 
led  to  believe  that  he  is  the  one  who  is  in  the  wrong.  I 
stated  this  generally  during  and  at  the  close  of  the  argu- 
ment of  counsel  on  the  trial,  and  I  feel  it  right  to  state  it 
again  as  governing  me  very  much,  perhaps  I  may  say 
altogether,  in  deciding  upon  the  evidence. 

I  do  not  say  from  this  that  when  a  witness  has  been 
contradicted  by  five  or  six  credible  witnesses  on  so 
many  different  points,  that  I  must  then  believe  anything 
which  others,  however  extravagant  or  idle,  may  say 
against  him. 

I  must,  notwithstanding  that  state  of  things,  first  of 
all  determine  whether  the  story  told  by  the  witness  in  the 
first  instance  is  reasonable  or  probable  in  itself,  and  if  it 
be  not,  I  should  disregard  the  story,  and  so  I  should  not 
be  called  upon  to  weigh  what  was  said  against  it. 

If  as  against  six  different  witnesses  speaking  each  to  a 
single  fact,  I  believed  three  of  them  against  the  one,  and 
believed  the  one  as  against  the  other  three,  I  should  feel 
a  difficulty  in  determining  how  far  to  treat  the  one  as 
discredited  by  the  first  three,  when  his  veracity  had  been 
strengthened  by  the  belief  accorded  to  him  as  against  the 
second  three. 

The  question  of  veracity  does  not  depend  only  upon  the 
strength  of  numbers,  nor  in  some  cases  does  it  so  at  all. 
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Its  true  basis  is  character.  It  is  upon  the  quality  o£ 
the  evidence,  and  the  point  is  to  determine  that  quality. 
And  I  should  still  have  to  consider  the  whole  case  both 
for  and  against  the  one  witness  before  I  could  say  whether 
I  ought  to  believe  him  or  disbelieve  him  as  to  the  remain- 
ing three. 

I  submit  these  general  observations  at  the  outset,  in 
order  that  I  may  apply  them  in  such  a  manner  as  I  shall 
have  to  deal  with  the  evidence  upon  each  charge  as  I  take 
it  up. 

] .  The  first  case  is  that  which  rests  upon  the  transaction 
which  took  place  with  Alexander  Bell.  The  facts  stated 
were,  that  at  a  previous  election,  when  Thomas  Murray 
was  a  candidate,  William  Murray,  the  present  respondent, 
employed  one  John  Robinson  to  canvass  Bell,  and  to  hire 
him  to  work  at  S20  a  month.  Bell  voted  then  for  Thomas 
Murray,  and  after  the  election  he  went  with  his  clothes 
to  go  to  work  for  William  Murray,  who  would  not  employ 
him,  and  he  had  to  hire  with  some  one  else  at  $15  a  month, 
and  he  lost,  as  he  believed,  the  difference  of  $5  a  month. 

It  appears  that  Thomas  Murray  did  ask  Bell  to  sign 
the  requisition  of  the  respondent,  and,  it  may  be,  to  vote 
for  him  also.  Bell  refused  to  do  either  one  or  the  other 
in  very  plain  terms.  He  said  he  had  voted  for  AVhite 
before,  and  he  would  do  it  again. 

Bell  said  that  Thomas  Murray  said  to  him,  "  Come  with 
us  this  time,  and  I'll  make  it  all  right,  or  try  to  make  it 
all  right !  "  He  is  very  positive  of  it.  Thomas  Murray 
denies  very  strongly  having  said  that  or  anything  like 
it.  He  says,  "  I  said  to  Bell  that,  apart  from  elections 
and  politics,  we  wished  to  sustain  our  name  as  business 
men,  and  if  I  could  get  Bell  and  my  brother  face  to  face, 
and  if  any  injustice  was  done  I  would  have  it  rectified, 
and  that  Bell  should  not  let  these  matters  interfere  with 
politics  anyway." 

Matters  standing  in  that  way  between  the  two  principal 
parties,  the  evidence  of  John  Robinson  has  to  be  con- 
sidered.   He  says  that  Thomas  Murray  said,  "  If  Bell  had 
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been  at  a  loss  by  his  brother  previous  to  election  matters, 
he,  Thomas,  would  make  it  all  right,  or  try  to  make  it  all 
right ;  I  mean  by  previous  to  election  matters,  that  Thomas 
was  referring  to  business  matters." 

No  doubt  he  was  referring  to  business  matters ;  but  the 
question  is,  was  he  referring  to  them  in  connection  with 
the  election  contest  then  going  on,  and  for  the  purpose 
of  influencing  Bell's  vote  ?  Bell  said  he  was  ;  Thomas 
Murray  said  he  was  not;  Robinson  is  not  very  clear 
either  way  on  the  above  statement.  But  he  also  said 
that  Bell  said  he  had  lost  $15  or  $18  by  the  contract  not 
being  carried  out,  and  that  Thomas  answered  just  as  Bell 
had  said,  "  he,  Bell,  had  better  come  with  us  this  time, 
and  he,  Thomas  Murray,  would  make  it  all  right,  or  try 
to  make  it  all  right !  "  which  latter  statement  was  ex- 
pressly in  connection  with  the  then  election  proceedings. 

The  weight  of  evidence  is,  I  think,  rather  with  the 
petitioner  than  with  the  respondent ;  and  if  it  were  the 
only  charge,  it  might  be  capable  of  being  viewed  some- 
what differently  than  when  it  is  one  of  a  greater  number, 
and  all  or  many  of  which  are  supported  by  the  evidence 
of  the  persons  called  to  prove  them,  while  they  are  ex- 
plained or  repelled  by  Thomas  Murray  in  the  like  manner 
in  which  he  has  referred  to  this  particular  charge. 

If  effect  has  to  be  s^iven  to  this  charge,  it  must  be  felt 
to  be  exceedingly  hard  upon  the  respondent,  for  all  that 
took  place,  even  as  Bell  represents  it,  had  not  the  slightest 
effect  upon  his  vote.  He  refused  from  the  first  to  support 
the  respondent,  and  he  declared  he  meant  to  vote  for  the 
petitioner.  He  declared  also  that  he  desired  nothing  in 
any  form.  He  never  accepted  the  offer  or  promise  he 
says  was  made  to  him,  and  he  declared  at  the  time  he 
would  not  and  did  not  do  so. 

If,  however,  the  offer  of  any  valuable  consideration  is, 
as  it  is  expressly  declared  to  be,  bribery  by  the  37th  Vic, 
cap.  9,  sec.  92,  subsec.  1,  it  is  not  for  the  Court  or  Judge 
to  interfere  with  the  enactment  otherwise  than  to  give  it 
effect  when  the  penalty  attaches. 
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2.  The  second  charge  relates  to  Augustus  Mohns.  He 
said  Thomas  Murray,  about  two  weeks  before  the  polling 
day,  met  him  in  Pembroke.  He  said  witness  had  a  good 
vote.  He  asked  me  who  I  was  going  to  vote  for ;  I  said, 
nobody  ;  he  said,  I  had  to  vote.  He  asked  who  I  voted 
for  the  last  time  ;  I  said,  Mr.  Murray.  He  said,  I  would 
have  to  vote  for  him  again.  I  said,  no  ;  I  lost  time  every 
year.  He  said,  he  would  come  good  for  my  time.  The 
promise  made  to  me  by  Mr.  Murray  did  not  induce  me  to 
go  to  vote. 

Thomas  Murray,  for  the  defence,  said  as  to  the  charge, 
"  I  asked  Mohns  for  his  name  on  ni}^  brother's  requisition. 
He  first  declined ;  he  did  not  want  to  lose  his  time  in 
going  to  elections.  I  said,  his  time  would  not  be  lost ;  it 
was  his  duty  to  go.  I  explained  to  him  my  brother  was 
the  proper  man  to  support ;  he  was  the  Government 
candidate  ;  and  going  to  vote  would  be  a  day  well  spent. 
I  said  nothing  to  him  of  making  good  his  time  to  him ;  I 
thought  of  nothing  of  the  kind." 

I  have  no  reason  to  doubt  the  statement  of  the  witness 
Mohns.  He  had  no  object  in  fabricating  a  story.  The 
strong  interest  of  Thomas  Murray  for  the  respondent's 
cause  would  induce  him  to  go  as  far  as  he  thought  he 
safely  could  go  in  talking  with  the  electors ;  and  for  that 
interest  he  might  go  further  than  he  had  intended  to  go, 
or  thought  he  had  gone  in  his  conversations  with  them.  I 
decide  this  charge  solely  by  reason  of  the  weight  which 
the  evidence  of  Mohns  acquires  from  the  concurrence,  as 
it  were,  of  that  of  the  other  witnesses,  from  their  testi- 
mony being  all  adverse  to  that  which  was  given  by 
Thomas  Murray. 

3.  The  third  charge  is  that  relating  to  Robert  Pollock. 
His  case  is  that  when  Thomas  Murray,  Mr.  Stone  and 
Mr.  Jackson,  called  upon  him  lately  before  the  last  elec- 
tion, "  Thomas  Murray  asked  me  for  my  vote.  I  had 
not  supported  Mr.  Murray  before  that.  He  asked  me  to 
support  his  brother.  I  called  him  to  one  side  and  I  told 
him  my  objections.     I  said  I  was  hard  up  then,  and  the 
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man  that  would  oblige  me  I  would  oblige  him.  I  went 
on  to  tell  him  of  some  matters,  and  I  mentioned  money, 
and  he  said,  don't  mention  about  money,  the  law  is  strict. 
As  he  was  coming  away  he  said  to  me,  '  If  I  don't,  call  me 
no  gentleman;  and  I  would  not  that  for  half  your  farm.' 
No  one  else  was  present  at  the  conversation, 
Murray  and  I  then  went  to  the  front  part  of  the  house 
where  Stone  and  Jackson  were,  and  Murray  said  to  them, 
'  I  think  Mr.  Pollock  is  all  right,'  or  'Mr.  Pollock  is  going 
to  give  my  brother  his  support  or  vote.'  ...  It  comes 
to  my  memory  now  that  after  I  had  said  to  him  that  I 
would  oblige  him  who  would  oblige  me,  he  said,  'Wait  till 
after  the  election.'  ...  I  did  not  see  Mr.  Murray  after 
that  till  the  following  day  at  the  polling  place  in  West- 
meath.  He  asked  me  then  if  I  was  going  to  vote  for  his 
brother.  I  think  I  told  him  I  w^as  all  right. '  I  referred 
that  day  to  our  former  conversation  by  saying  '  it  was  all 
right.'  .  ,  .  After  the  election  I  asked  Thomas 
Murray  if  he  could  lend  me  a  little  money,  and  I  would 
pay  him  interest  on  it.  He  said  he  had  no  money.  He 
said,  '  I  think  I  gave  you  to  understand  I  did  not  or  could 
not  promise  you  money  on  account  of  voting.'  He  said 
he  had  bought  a  lot  of  cattle,  and  he  had  not  money  to 
pay  for  them.  I  said  I  would  give  him  any  interest  he 
asked."  And  he  said  he  was  influenced  by  what  passed 
between  him  and  Thomas  Murray  before  the  election,  for 
"  the  impression  made  on  my  mind  by  our  conversation 
was  that  he  would  oblige  me  after  the  election."  I  can- 
not say  I  was  influenced  by  what  he  said  the  impression 
made  on  his  mind  was. 

In  cross-examination  he  said  :  "  He,  Thomas  Murray, 
asked  me  for  my  vote  while  Stone  and  Jackson  were  by. 
I  asked  him  to  go  apart."  He  recapitulated  his  evidence 
in  chief. 

Thomas  Murray's  account  of  the  matter  was  as  follows  : 
"  I  said  to  Pollock  I  was  going  about  getting  names  on 
my  brother's  requisition ;  that  I  supposed  he  knew  my 
brother  was  a  candidate.    He  said  he  did  not  know.  He 
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would  be  likely  to  be  friendly  to  those  who  would  be 
friendly  with  him  ;  that  he  said  in  presence  of  the  other 
two.    I  said,  I  don't  know  what  you  exactly  mean.  If 
you  mean  I  should  hold  out  any  inducements  to  you  to 
get  your  vote,  I  wish  you  to  understand  I  do  not  do  so 
I  want  to  conduct  this  election  on  legal  grounds.  Stone 
and  Jackson  said  to  Pollock  he  had  better  give  me  his 
name  for  my  brother  ;  that  he  was  the  Government  candi- 
date.    Pollock  then  called  me  away  from  the  others  a 
little  way.    He  made  the  same  remark  again  to  me.  I 
said,  I  had  already  told  him  my  mind  upon  it.    He  began 
to  tell  me  his  troubles  and  difficulties.    I  said,  I  did  not 
want  to  hear  them.    He  said  he  would  like  to  borrow 
money.    I  said,  Don't  mention  money ;  I  did  not  want 
him  to  do  it.    He  got  excited.    I  pressed  him  to  support 
my  brother,  and  that  he  had  better  give  me  his  name,  as 
Stone  and  Jackson,  and  others  of  his  neighbors,  had  done 
or  would  do.     He  said.  Well,  he  did  not  know  but  he 
would  give  me  his  name  ;  that  I  had  the  name  of  being  a 
gentleman,  anyway.     That  is  all  that  was  said.    I  did 
not  say  anything  of  the  law  being  strict  about  money  ;  I 
think  Jackson  said  it  to  him.    I  said  nothing  to  him  of 
'  call  me  no  gentleman ; '  nor  did  I  say  to  him,  '  If  I  don't, 
call  me  no  gentleman.'    I  said  nothing  to  him  of  '  half  his 
farm'  or  of  the  whole  of  his  farm.    Nothing  was  then 
said  of  anything  being  done  after  the  election.    I  did  not 
say  to  him  to  wait  till  after  the  election.    I  saw  him  on 
the  polling  day.    Did  not  speak  to  him  on  that  day.  I 
saw  him  about  a  month  or  so  after  the  election  in  my 
store.    He  wanted  me  to  lend  him  $100  or  so.    I  said  I 
had  no  money  to  lend  ;  we  required  it  all  for  our  business. 
He  said  he  did  not  know  but  I  might  lend  him  the  money 
after  the  election.    I  said  I  did  not  give  him  to  under- 
stand I  would  do  so,  and  he  must  know  it ;  and  he  said, 
Yes,  he  did  know  it.    He  said.  Could  he  not  get  it  from 
the  other  party  ?    I  said  I  did  not  know.    The  general 
impression  was  he  voted  the  White  ticket,  anyway.  He 
was  annoyed.    I  did  not  give  him  to  understand  in  any- 
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way,  in  any  conversation  with  him,  I  would  do  anything 
for  him  in  connection  with  the  election ;  on  the  contrary, 
I  tried  to  evade  it." 

In  cross  examination  he  maintained  his  original  state- 
ment.  He  added  he  would  not  believe  Pollock  on  his  oath. 

In  this  matter  it  was  observed  upon  by  the  petitioner's 
counsel  that  Stone  and  Jackson,  who  were  present,  accord- 
ing to  the  evidence  o£  Thomas  Murray,  at  a  good  deal  of 
the  conversation  spoken  of  by  Pollock,  had  not  been 
called  as  witnesses  by  the  respondent.  It  is  a  fair  subject 
of  comment.  If,  however,  they  had  been  called,  they  could 
only  have  spoken  to  the  earlier  part  of  the  conversation. 
It  would  certainly  have  been  important  to  have  had  their 
testimony. 

Here  again  is  another  witness  opposed  to  the  same 
witness  for  the  respondent,  and  there  is  no  reason  to  dis- 
believe him,  especially,  when  it  is  of  the  same  nature 
as  that  spoken  to  by  the  other  witnesses  on  the  other 
charges. 

4.  The  fourth  charge  relates  to  Martin  Melchar.  All 
that  took  place,  as  he  says,  with  him  was  that  which 
happened  on  the  polling  day,  when  Thomas  Murray  asked 
him  for  his  vote  and  if  he  were  going  to  work  on  his  side. 
The  witness  then  said,  "  He,  Murray,  did  not  promise  me 
anything.  He  said  if  I  worked  on  his  side  or  voted  on 
his  side,  to  go  after  the  election  was  over  to  see  him.  I 
went  to  him  after  the  election.  He  said  I  had  not  voted 
for  him.  I  thought  I  was  to  get  something.  I  thought 
I  could  go  when  I  liked.  I  told  him  1  had  worked  for 
him.  He  said  I  had  not  worked  for  him.  He  told  me 
that  right  off  on  the  street  when  I  saw  him." 

The  matter  is  not  wholly  free  from  some  slight  sus- 
picion, but  it  is  all  so  indefinite  that  it  cannot  be  safely 
said  there  was  a  promise  implied  ;  there  was  certainly  no 
express  promise  to  do  anything  for  the  witness  after  the 
election.  "  Going  after  the  election  was  over  to  see  him  " 
does  not  necessarily  mean  that  he  was  to  go  for  a  corrupt 
purpose  ;  it  may  or  may  not  be  so.    It  is  a  matter  of  fact 
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and  of  inference,  and  I  think  I  ought  not  to  infer  it  from 
the  facts  stated. 

5.  The  fifth  charge  was  spoken  to  by  Antoine  Ross- 
orski.  As  to  this  charge,  it  is  not  disputed  that  Thomas 
Murray  had  a  bet  of  $400  on  the  result  of  the  Wilberf  orce 
poll,  as  before  stated.  Haase  and  Rossorski  both  say  that 
Thomas  Murray  mentioned  to  them  that  he  had  a  bet  of 
$500  on  the  election.  Thomas  Murray  denies  having 
mentioned  it  to  either  of  them.  Rossorski  says  also  that 
Thomas  Murray  told  him  he  held  such  a  bet,  and  he, 
Rossorski,  could  get  some  of  it  when  he  voted  for  the 
respondent,  and  Rossorski  said,  "  That  will  do." 

Haase  says  that  Thomas  Murray,  on  the  same  occasion, 
said  to  him,  he,  Murray,  had  such  a  bet,  and  he  said,  "  I'll 

give  you  ,"  when  he  was  called  away  and  did  not 

finish  his  conversation  with  him,  but  began  talking  with 
Ashmore  of  betting  the  $500  with  him. 

I  think  Rossorski's  character  is  not  so  impeached  by 
the  evidence  given  against  him  by  the  Rev.  Mr.  Jenkyns 
that  I  must  disbelieve  him,  considering  the  evidence  in  his 
favor  given  by  Leach  and  Ashmore.  I  think  also  that 
the  evidence  of  Haase  shows  a  strong  probability  of 
Rossorski's  account  being  a  true  one,  for  very  nearly  the 
same  thing  was,  it  may  be  inferred,  being  about  said  to 
Haase  which  it  is  said  was  said  to  Rossorski. 

Rossorski  has  shown  a  very  strong  desire  to  unseat  the 
respondent,  and  therefore  his  conduct  and  evidence  must 
be  very  carefully  considered,  for  he  is  plainly  both  an 
adverse  witness  and  an  adverse  political  partizan. 

Thomas  Murray  also  appears,  with  respect  to  the  par- 
ticular poll  at  which  Rossorski  was  a  voter,  to  have  had 
an  interest  of  a  pecuniary  nature  of  not  the  most  satisfac- 
tory kind,  considering  the  deep  persona]  interest  he  had 
in  the  contest  on  behalf  of  his  brother  as  well  as  of  his 
party.  The  bet  was  that  White  would  not  have  a  greater 
majority  at  that  poll  than  15,  while  it  turned  out  he  had 
20.  While  the  voting  was  so  close  in  that  township,  it 
was  the  interest  of  Thomas  Murray,  with  a  bet  of  $400 
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on  the  result  of  it,  to  expend  some  part  o£  it  by  the  acqui- 
sition of  a  few  voters  in  order  to  gain  the  much  larger 
part  of  it  remaining. 

And  when  to  that  are  superadded  the  natural  desire  to 
win  the  bet  just  for  the  sake  of  winning  it,  although  no 
money  is  dependent  upon  it,  and  the  natural  desire  to  carry 
the  election  successfully  all  over,  which  was  secured  by  a 
further  bet  of  $400,  it  appears,  I  think,  the  probabilities 
of  the  case  are  quite  in  agreement  with  the  positive  testi- 
mony of  Rossorski,  and  which  is  corroborated  in  part  by 
the  evidence  of  Haase.  This  charge,  I  think,  I  must  find 
to  be  sustained. 

6.  The  sixth  charge  refers  to  the  dealing  with  John 
Schultz,  Here  again  there  is  a  direct  contradiction  between 
the  two  witnesses.  The  one,  Schultz,  swears  he  was  to  have 
$22  for  the  cow  if  he  voted  for  the  respondent ;  the  other, 
Murray,  that  the  $22  was  given  upon  Schultz's  agreeing  to 
drive  the  cow  back  to  Murray's  pasture  if  she  broke  from 
it  and  went  back  to  Schultz's  place.  It  must  be  admitted 
the  consideration  or  inducement  was  one  of  a  smal]  amount. 
It  is  useless  trying  to  reconcile  the  two  statements.  I 
should  perhaps,  as  I  have  already  said  of  the  other  charges 
decide  this  against  the  petitioner  if  this  were  the  only 
charge,  but  as  it  is  one  of  a  series  of  charges,  each  one  of 
which  is  supported  by  a  different  witness,  I  do  not  know 
what  I  can  do  even  in  so  small,  I  may  say  so  trivial  a 
matter,  unless  I  give  effect  to  the  accumulated  weight 
of  testimony,  when  I  have  no  reason  whatever  to  doubt 
the  truth  of  the  respective  witnesses  who  maintain  these 
charges. 

7.  The  seventh  charge  is  the  one  in  connection  with 
Andrew  Halliday.  He  said  Thomas  Murray  asked  him  if 
he  might  put  the  witness's  name  upon  his  brother's  requisi- 
tion. The  witness  said.  Yes,  if  the  other  pleased,  and  the 
witness  then  said,  Thomas  Murray  said  that  generally  they 
did  not  forget  their  friends.  He  did  not  say  it  would  be 
all  right,  nor  anything  of  money.  I  do  not  attach  any 
weight  to  this  charge,  even  as  it  is  stated,  and  besides, 
Thomas  Murray  denies  it. 
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8.  The  eighth  charge  relates  to  the  dealing  with  John 
Douglas.  Here  again  the  story  is  of  the  like  character 
against  Thomas  Murray,  an  offer  or  promise  made  in  the 
like  indirect  manner  as  in  the  other  cases,  and  spoken  to 
by  a  man  and  in  a  manner  which  caused  no  suspicion  of 
the  truthfulness  of  the  transaction  he  spoke  of. 

Thomas  Murray  admits  he  tried  to  get  Douglas's  vote 
for  his  brother,  and  that  they  did  talk  aside  for  some 
time,  and  that  Douglas  did  speak  of  $40  or  $50  being  due  . 
by  him  to  some  of  White's  people,  and  that  he  was  afraid 
to  act  on  Murray's  side  partly  in  consequence  of  it.  He 
admits  also  that  he  said  $40  or  $50  was  not  a  killing  affair 
anyway,  and  that  by  the  ballot  the  way  of  the  voting 
would  not  be  known,  and  that  he  did  say  at  the  second 
conversation,  "  Mr.  Douglas,  you  know  me  well  enough  to 
know  that  I  would  not  like  to  see  any  man  injured."  He 
denies  any  promise  or  offer  made,  or  inducement  held  out, 
or  stronger  or  different  language  having  been  used  than 
he  has  mentioned,  but  he  says  he  may  possibly  have  said 
if  Douglas  voted  for  his  brother,  he,  Douglas,  would  not 
be  sorry. 

Now,  Douglas's  story,  in  a  few  words,  is  that  Thomas 
Murray  said,  after  a  good  deal  of  solicitation  on  Murray's 
part  for  Douglas's  vote,  and  after  Douglas  had  told  his 
wants,  position  and  expectations,  "  If  you  vote  for  my 
brother  you  will  not  be  sorry  for  it,  and  I  will  do  the 
square  thing  with  you ; "  and  that  he  said  so  very  soon 
after  having  said,  as  Douglas  stated,  "  Hang  it,  $40  is  not 
much."  A  very  little  more  than  Murray  has  admitted 
would  convert  his  story  into  Douglas's  account  of  the  trans- 
action. But  as  they  each  stand,  there  is  evidence  from 
which  an  offence  may  be  inferred  in  the  one  statement 
but  not  in  the  other.  And  the  question  is,  which  of  the 
two  accounts  am  I  to  act  upon  ?  As  I  have  already  said, 
I  think,  as  I  do  not  disbelieve  Douglas,  the  probabilities 
for  what  has  been  before  said  oblige  me  to  accept  of  his 
narrative,  although,  as  I  have  said  more  than  once,  were 
that  the  only  charge  made,  I  should  not  consider  it  to 
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be  substantiated  against  the  contradiction  given  to  it  by 
Thomas  Murray. 

9.  The  ninth  charge  relates  to  the  sale  of  oats  by 
John  Luck,  Jr.  He  said  that  Mr.  Foley,  the  respondent's 
assistant  bookkeeper,  told  him  the  price  of  oats  was  40c. 
a  bushel,  but  he  would  give  the  witness  43c.  if  he  would 
vote  for  Mr.  Murray,  and  Luck  answered  he  was  not 
selling  his  vote,  but  if  he,  Foley,  would  give  the  43c.  a 
bushel,  he,  Luck,  would  take  him  at  his  word,  and  that 
the  oats  were  sold  accordingly  ;  Foley  telling  Luck  not  to 
tell  the  other  clerk  who  weighed  the  oats  what  price  he 
was  getting.  Luck  had  5  or  6  bags  of  oats.  Foley  denied 
this  statement.  He  said  Luck  asked  45c.  a  bushel,  and 
he  split  the  difference  with  him,  and  gave  him  42Jc.  It 
is  not  clear  that  there  is  any  agency  proved  on  the  part  of 
Foley  to  bargain  in  the  manner  represented,  although 
there  was  a  requisition  in  favor  of  the  respondent  left  on 
the  counter,  and  those  in  the  shop  were  to  ask  persons  to 
sign  it.  But  if  there  were,  Foley's  denial  is  entitled  to  as 
much  credit  as  Luck's  assertion;  and  the  transaction, 
altogether  perhaps  about  15  bushels  oats,  at  3c.  per  bushel 
extra  would  only  be  45c.,  does  not  induce  one  to  lay  any 
great  stress  upon  it. 

It  is  true  that  farmers  and  others  are  very  particular 
and  pertinacious  about  the  highest  cent  for  their  produce 
or  articles  of  sale,  and  that  a  very  small  advance  of  price 
may  operate  as  a  sufficient  inducement  to  some  persons, 
even  on  a  small  quantity  of  anything,  to  consider  how 
they  should  vote  at  an  election,  or  to  change  their  vote, 
or  to  make  a  promise  to  vote.  And  the  smallness  of  the 
transaction  is  not  a  reason  for  disbelieving  the  whole 
story.  And  if  the  story  be  proved  the  charge  is  main- 
tained, and  the  offence  is  just  as  complete  as  if  the 
inducement,  in  place  of  being  a  small  one,  had  been  a 
large  one.  I  consider,  as  to  this  charge,  that  Mr.  Foley's 
evidence  has  satisfactorily  answered  it. 

There  were  many  other  charges  attempted  to  be  proved, 
47 
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which  failed  ;  and  the  evidence  was  very  long.    The  case 
must  depend  upon  those  already  referred  to. 

I  am  obliged,  from  the  conclusion  I  have  come  to,  to 
give  effect  to  the  prayer  of  the  petitioner.  And  I  shall 
certify,  also,  that  no  corrupt  practice  has  been  committed, 
according  to  the  evidence,  by  or  with  the  knowledge 
and  consent  of  any  candidate  at  the  said  election ;  that 
Thomas  Murray,  the  agent  of  the  respondent,  has  been 
proved  at  the  trial  to  have  been  guilty  of  corrupt  practices, 
for  and  in  respect  of  and  towards  the  six  persons ;  that  I 
have  found  these  charges  laid  against  the  respondent 
have  been  proved ;  and  that  corrupt  practices  have  not 
extensively  prevailed  at  the  said  election. 

The  costs  of  the  proceedings  will  follow  the  result.  The 
petitioner  will  receive  from  the  respondent  the  costs  of 
those  charges  on  which  he  has  succeeded ;  and  he  will 
pay  to  the  respondent  the  costs  of  those  charges  on  which 
he  has  failed. 

If  this  election  fail,  it  is  only  from  the  strictness, 
perhaps  from  the  severity  and  harshness,  of  the  provisions 
of  the  Election  Law.  I  have  no  doubt  that  the  offers  and 
promises  I  have  been  compelled  judicially  to  act  upon, 
had  not,  assuming  them  all  to  have  been  made,  the 
slightest  effect  upon  any  one  of  the  votes  or  voters,  with 
respect  to  which  and  to  whom  the  offers  or  promises  are 
said  to  have  been  made.  And  undoubtedly  they  had  no 
effect  upon  the  general  result  of  the  election,  which  was, 
with  the  exception  of  these  mere  offers,  conducted,  so  far  as 
I  have  been  able  to  discover,  upon  both  sides  with  general 
purity,  and  upon  the  whole,  I  think,  with  a  desire  to 
conform  to  and  keep  the  law.  If  relief  be  given  it 
must  come  from  the  Lpgislature ;  I  can  only  do  what  I 
am  obliged  to  do,  which  in  many  cases  is  as  painful  to 
the  personal  feelings  of  the  Judge,  apart  from  the  consid- 
eration as  to  which  side  in  politics  the  respondent  may 
be  upon,  as  any  duty  which  could  possibly  be  imposed 
upon  him.* 

^  The  judgment  in  this  case  was  not  approved  by  the  Court  of  Appeal  in  the  Mus- 
koka  case,  ante  pp.  458  and  474. 
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The  petitioner  appealed  from  this  judgment  to  the 
Court  o£  Queen's  Bench  ;  but  the  Court  held  that  as  the 
learned  Judge  had  found  that  corrupt  practices  had  been 
committed  by  an  agent  of  the  respondent,  the  appeal 
should  be  dismissed. 

(10  Commons  Journal,  1876,  p.  21). 


MONCK. 

Befoke  Mr.  Vice-Chancellor  Blake. 

Toronto,  8th,  10th  and  17th  January,  1876.  \ 

Peter  Grant  et  al.  Petitioners,  v.  Lachlin  McCallum, 
Respondent. 

Ballots — Scrutiny — 37  Vic,  cap.  9,  ss.  28,  45,  80. — Effect  of  neglect  of  duty 
hy  a  deputy  returning  officer. — Marking  ballot  paper. 

The  neglect  or  irregularities  of  a  deputy  returning  officer  in  his  duties 
under  the  Dominion  Elections  Act,  1874,  will  not  invalidate  an  elec- 
tion, unless  they  have  affected  the  result  of  the  election  or  caused 
some  substantial  injustice. 

Held,  therefore,  that  the  neglect  of  a  deputy  returning  officer  to  initial  the 
ballot;  papers,  and  to  provide  pen  and  ink  instead  of  a  pencil  to  mark 
them,  would  not  avoid  the  election. 

The  following  irregularities  in  the  mode  of  marking  ballot  papers,  held 
to  be  fatal  : 

1.  Making  a  single  stroke  instead  of  a  cross. 

2.  Any  mark  which  contains  in  itself  a  means  of  identifying  the  voter, 
such  as  his  initials  or  some  mark  known  as  being  one  used  by  him. 

3.  Crosses  made  at  left  of  name,  or  not  to  the  right  of  the  name. 

4.  Two  single  strokes  not  crossing. 

The  following  irregularities  held  not  to  be  fatal  : 

1.  An  irregular  mark  in  the  figure  of  a  cross,  so  long  as  it  does  not  lose 
the  form  of  a  cross. 

2.  A  cross  not  in  the  proper  compartment  of  the  ballot  paper,  but 
still  to  the  right  of  the  candidate's  name. 

3.  A  cross  with  a  line  before  it. 

4.  A  cross  rightly  placed,  with  two  additional  crosses,  one  across  the 
other  candidate's  name,  and  the  other  to  the  left. 

5.  A  cross  in  the  right  place  on  the  back  of  the  ballot  paper. 

6.  A  double  cross  or  two  crosses. 

7.  Ballot  paper  inadvertently  torn. 

8.  Inadvert  nt  marks  in  addition  to  the  cross. 

9.  Cross  made  with  pen  and  ink  instead  of  a  pencil. 

The  election  held  on  the  29th  January,  1874,  having 
been  avoided  (10  Commons  Journal,  1876,  p.  6.),  a  new 
election  was  held,  at  which  the  respondent  and  Mr.  James 
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D.  Edgar  were  candidates.  The  respondent  was  declared 
elected  by  a  majority  of  four  votes  over  Mr.  Edgar.  A 
petition  was  then  filed,  claiming  the  seat  for  the  latter, 
on  a  scrutiny  of  the  ballots. 

Mr.  Hodgins,  Q.C.,  and  Mr.  Edgar,  for  petitioner. 
Mr.  McCarthy,  Q.C.,  and  Mr.  F.  Osier,  for  respondent. 

The  objections  taken  to  the  ballots  appear  in  the  judg- 
ment. 

Blake,  Y.C. — The  parties  did  not  desire  that  I  should 
state  a  case  for  the  opinion  of  the  full  Court  in  respect  of 
the  matters  raised,  which  seemed  to  me  to  involve  ques- 
tions that  it  would  have  been  well  to  have  h  ad  settled  by 
the  Court  on  a  rehearing.  I  proceed,  therefore,  at  once 
to  dispose  of  the  petition,  so  as  to  enable  the  party 
dissatisfied,  if  he  pleases,  to  appeal  the  case  during  the 
coming  month. 

The  considerations  applicable  to  two  of  the  questions 
raised  appear  to  me  to  difier  from  those  which  should 
regulate  the  disposition  of  the  other  points  discussed.  I 
refer  to  those  irregularities  which  arose  from  tl^e  acts  of 
the  deputy  returning  officers — the  one,  the  use  by  the 
electors,  in  some  instances,  of  pen  and  ink,  supplied  by 
this  officer  in  place  of  a  pencil ;  the  other,  the  use  of 
ballot  papers  in  the  election  not  marked  by  the  deputy 
returning  officer,  as  contemplated  by  the  Act. 

The  duty  cast  upon  this  officer  is  clearly  defined  by 
the  statute.  The  2nd  clause  in  the  "  Directions  for  the 
oruidance  of  electors  in  voting,"  in  Schedule  I,  is  as  fol- 
lows  :  "  The  voter  will  go  into  one  of  the  compartments, 
and  with  a  pencil  there  provided  place  a  cross  opposite 
the  name  or  names  of  the  candidate,  or  candidates,  for 
whom  he  votes,  thus  X  ; "  and  subsection  4  of  section  28 
enacts  that  the  returning  officer  is  to  furnish  each  deputy 
returning  officer  "  with  the  necessary  materials  for  voters 
to  mark  their  ballot  papers."  The  latter  portion  of  sec- 
tion 43  deals  with  the  other  point :  Each  elector  "  shall 
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receive  from  the  deputy  returning  officer  a  ballot  paper 
on  which  such  deputy  returning  officer  shall  have  pre- 
viously put  his  initials."  It  is  to  be  regretted  that  these 
officers,  by  their  culpable  neglect  in  omitting  to  observe 
these  plain  and  simple  rules,  should  cause  the  difficulties 
which  have  arisen  in  the  present  case.  Having  under- 
taken these  duties,  they  should  have  fulfilled  them  with 
intelligence,  care  and  honesty,  and  they  may  be  deservedly 
censured  for  involving  the  candidates  in  the  difficulties 
and  expense  connected  with  the  present  scrutiny.  It  does 
not  better  their  position  that  possibly  their  irregularities 
and  mistakes  may  be  covered  by  a  healing  clause  in  the 
Act.  Section  80  makes  the  following  provision  :  "  No 
election  shall  be  declared  invalid  by  reason  of  a  non-com- 
pliance with  the  rules  contained  in  this  Act  as  to  the 
taking  of  the  poll  .  .  .  or  of  any  mistake  in  the  use 
of  the  forms  contained  in  the  schedules  to  this  Act,  if  it 
appears  to  the  tribunal  having  cognizance  of  the  question 
that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  this  Act,  and  that  such  non-com- 
pliance or  mistake  did  not  afiect  the  result  of  the  election/' 
The  principles  laid  down  by  the  Act  seem  to  be  secrecy 
in  voting,  and  the  removal  of  difficulties  in  the  way  of  an 
elector  exercising  his  franchise. 

There  seems  to  be  no  doubt  that  the  election  in  question 
was  conducted  in  accordance  with  these  principles.  It 
cannot  be  said  that  the  irregularities  complained  of 
affected  or  bore  upon  the  result  of  the  election,  nor  were 
they  calculated  to  do  so.  It  was  not  even  argued  that 
any  injury  of  the  kind  has  here  arisen — that  any  other 
than  the  provided  ballot  papers  had  been  used,  or  that  the 
vote  of  any  one  not  entitled  to  vote  had  been  received. 
The  neglect  of  the  officer  should  not  be  visited  on  the 
elector  or  candidate,  unless  it  is  apparent  that  it  has  or 
might  have  caused  some  substantial  injustice.  Of  the 
132  votes  cast  in  Pelham  division,  No.  1,  it  is  said  130 
are  open  to  the  objection  that  the  ballot  papers  were 
not  initialed  by  the  deputy  returning  officer.    I  do  not 
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think  I  should  lightly  disfranchise  so  large  a  body  of  the 
electors,  nor  should  I  lightly  say  the  irregularity  is  of 
such  a  nature  as  to  disfranchise,  and  this  disfranchise- 
ment being  so  general,  the  whole  matter  must  be  set  at 
large  and  a  new  election  ordered. 

I  am  of  opinion  that,  under  this  clause,  irregularities 
of  the  nature  here  relied  upon  in  order  to  invalidate  the 
election  must  be  substantial  and  not  mere  informalities  ; 
that  the  informality  must  be  of  such  a  nature  as  that  it 
may  reasonably  be  said  to  have  a  tendency  to  produce  a 
substantial  effect  upon  the  election.  I  do  not  think  the 
irregularities  here  complained  of  in  any  manner  interfered 
with  the  election  being  a  real  one,  nor  did  they  in  any 
manner  affect  the  result,  and  therefore  they  cannot  be 
raised  as  grounds  for  avoiding  it.  This  view  is  corrobo- 
rated by  the  finding  in  the  Hackney  case  (31  L.  T.  N.  S. 
72).  There  Mr.  Justice  Grove  says :  "  An  election  is  not 
to  be  upset  for  an  informality  or  for  triviality.  It  is  not 
to  be  upset  because  the  clock  at  one  of  the  polling  booths 
was  ffve  minutes  too  late,  or  because  some  of  the  voting 
papers  were  not .  delivered  in  a  proper  manner,  or  were 
not  marked  in  a  proper  way.  The  objection  must  be 
something  substantial,  something  calculated  to  affect  the 
result  of  the  election." 

It  must  also  be  borne  in  mind  that  if  the  Court  lightly 
interferes  with  elections  on  account  of  errors  of  the 
officers  employed  in  their  conduct,  a  very  large  power 
may  thus  be  placed  in  the  hands  of  these  men.  That 
which  arises  from  carelessness  to-day  may  be  from  a 
corrupt  motive  to-morrow,  and  thus  the  officer  is  enabled, 
by  some  trivial  act  or  omission,  to  serve  some  sinister  pur- 
pose, and  have  an  election  avoided,  and  at  the  same  time 
to  run  but  little  chance  of  the  fraudulent  intent  being 
proved  against  him.  I  therefore  disallow  the  objections 
taken  to  votes  given  by  means  of  ballot  papers  marked 
with  the  pen  and  ink  provided  in  the  polling  booth,  and 
to  those  given  on  the  ballot  papers  provided  by  the 
returning  officer  but  not  initialed  by  him. 
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There  were  three  other  points  argued  before  me  :  1. 
What  mark  sufficiently  expresses  the  intention  of  the 
elector  as  to  his  voting  ?  2.  Where  must  this  mark  be 
placed  ?  3.  What  additional  mark  warrants  the  rejection 
of  the  ballot  paper  ?  The  following  portions  of  section 
45  and  of  Schedule  I.  deal  with  the  first  two  of  these 
questions :  "  The  elector  .  .  .  shall  .  .  .  mark  his 
ballot  paper,  making  a  cross  on  the  right-hand  side, 
opposite  the  name  of  the  candidate  .  .  .  for  whom 
he  intends  to  vote."  "  The  voter  will  .  .  .  place  a 
cross  opposite  the  name  ...  of  the  candidate  .  .  . 
for  whom  be  votes,  thus  X."  It  is  also  to  be  noted  that 
in  the  form  given  the  cross  is  not  exactly  opposite  the 
word  "  Roe,"  or  the  words  "  Richard  Roe,"  but  appears  as 
follows : 


;  ROE. 

II. 

Richard  Roe, 

Town  of  Prescott, 
County  of  Grenville, 
Merchant. 

X 

I  think  that  every  reasonable  latitude  that  can  be  given 
to  an  elector  as  to  the  form  or  position  of  his  mark,  with- 
out a  direct  evasion  of  the  statute,  should  be  given  to 
him.  The  Act,  however,  requires  that  this  mark  should 
be  a  cross,  and  it  also  requires  that  this  cross  should  be 
on  the  right-hand  side,  opposite  the  name  of  the  candidate. 
I  cannot  say,  therefore,  that,  so  far  as  the  mark  is  con- 
cerned, the  elector  has  complied  with  the  Act  when  in  its 
place  he  puts  a  single  line.  I  must  rather  conclude  that 
the  elector,  for  some  purpose,  desired  to  go  merely 
through  the  form  of  voting,  and  expressed  this  intention 
by  placing  such  a  mark  there  as  evidenced  his  dcvsign  of 
not  complying  with  the  requirements  necessary  to  allow 
his  ballot  to  be  counted  for  either  of  the  candidates.  The 
single  stroke  does  not  show  a  concluded  intention  of 
voting,  for  only  a'  portion  of  that  which  is  the  defined 
figure  is  thus  made.  The  voter  is  told  that  if  he  puts  a 
cross  in  a  particular  place,  which  is  well  defined  on  his 
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ballot  paper,  his  vote  will  be  accepted  ;  i£  he  does  not 
choose  to  do  that,  he  loses  his  vote.  It  may  be  that  at 
first  this  rule  will  work  hardly  ;  but  soon  a  matter  so 
easily  comprehended  will  be  perfectly  known  through- 
out the  country.  In  the  meantime,  the  price  paid  for 
obtaining  secrecy  in  voting  will  be  the  virtual  disfran- 
chisement of  a  small  proportion  of  voters  who  have  not 
learned  how  to  vote  under  the  present  system. 

Until  the  mark  loses  entirely  the  figure  of  a  cross,  I 
think  it  should  be  allowed.  It  may  be  imperfectly  made  ; 
there  may  be  additions  to  it  from  nervousness,  or  awk- 
wardness, or  by  way  of  embellishment.  There  may  be 
several  lines  crossing  another  line  or  other  lines  ;  the 
one  line  may  lie  upon  the  other  at  any  angle  ;  the  one 
line  may  cross  the  other  but  a  short  distance ;  yet  so  long 
as  it  is  possible  to  say  the  figure  can  be  taken  as  that  of 
a  cross,  it  would  be  the  duty  of  the  Court  to  say  the 
intention  of  the  elector  is  sufiiciently  defined  to  allow 
his  ballot  to  stand.  As  with  the  form  of  the  cross,  so 
with  its  position.  I  do  not  think  it  necessary  that  it 
should  be  exactly  opposite  either  the  word  "  Roe "  or 
"  Richard  Roe."  It  may  be  above  or  below  a  line  produced, 
from  the  end  parallel  with  the  end  of  the  ballot-paper 
It  need  not  be  in  the  compartment  in  front  of  the  name, 
but  the  moment  it  ceases  to  be  on  the  right-hand  side, 
then  it  is  no  longer  in  the  place  which  indicates  an  inten- 
tion of  voting,  and  therefore  must  be  rejected.  If  it  be 
correct  that  the  form  of  the  mark,  such  as  a  line  or  circle, 
vitiates  the  ballot,  I  do  not  think  it  unreasonable  to  say 
that  the  position  of  the  mark  may  have  the  same  effect. 
A  man  who  pretends  to  vote  puts  a  stroke  and  nothing 
'-more,  and  knows  his  ballot  paper  will  be  rejected;  a  man 
who  does  not  want  in  reality  to  vote  may  just  as  well  say, 
I  will  place  my  mark  or  cross  to  the  left  of  the  name 
and  thus,  though  apparently  voting,  vitiate  my  ballot 
paper."  I  think  it  is  safer,  in  a  case  where  the  wording 
is  so  plain  as  here,  to  require  a  reasonable  compliance 
with  that  which  it  lays  down  as  being  the  requirements 
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of  a  ballot  paper  which  is  to  be  accepted,  rather  than 
enter  into  a  minute  examination  of  the  position  of  each 
cross,  and  endeavor  to  assign  some  reason  in  each  case  for 
that  which  virtually  is  an  evasion  of  the  plain  language 
of  the  Act. 

The  third  point  raised  depends  on  the  true  construction 
of  section  55  and  Schedule  I.  : 

The  returning  officer  shall  reject  all. ballot  papers  "upon 
which  there  is  any  writing  or  mark  by  which  the  voter 
c^j^d  be  identified."  "  If  the  voter  places  any  mark  on 
the  ballot  paper  or  envelope  by  which  he  can  afterwards 
be  identiHed,  his  vote  will  be  void  and  will  not  be 
counted."  The  marks  found  on  the  ballot  papers  are : 
(a)  Additions  or  embellishments  to  the  figure  intended 
to  represent  the  cross,  and  by  which  such  figures  might 
be  distinguished  from  other  crosses,  (h)  Marks  made 
inadvertently  near  the  cross,  and  which  have  arisen 
evidently  from  nervousness  or  awkwardness,  (c)  Distinct 
lines  or  figures  made  in  various  places  on  the  ballot  paper. 

The  Act  does  not  say  any  mark,  or  any  mark  deliber- 
ately made,  but  a  writing  or  mark  by  which  the  voter 
could  be  identified.  I  think  the  mark  must  contain. in 
itself  a  means  of  identification  of  the  voter  in  order  to 
vitiate  the  ballot.  There  must  be  something  in  the  mark 
itself,  such  as  the  initials,  or  some  mark  known  as  being 
one  the  voter  is  in  the  habit  of  using.  If  there  be  not  this 
restriction,  then  it  will  naturally  follow  that  every  pecu- 
liarity about  every  cross  should  be  scanned  in  order  to  see 
whether  some  of  the  additions  were  not  put  there  design- 
edly so  as  to  mark  distinctively  that  particular  ballot 
paper.  Any  mark  in  addition  to  the  cross  might  thus  avoid 
the  vote  ;  and,  on  the  same  principle,  any  alteration  in  the 
position  of  the  cross  from  a  rigid  observance  of  what  is  set 
forth  in  the  Act  should  be  taken  as  a  means  of  denoting 
the  ballot  as  one  marked  so  as  to  require  its  rejection.  I 
think  if  the  Legislature  intended  this  result  we  should 
have  found  different  language  used  from  that  which  we 
have  in  this  enactment. 
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I  proceed  on  the  above  rules  to  scrutinize  the  votes 
objected  to  on  both  sides.  The  petitioner  had  1,329  votes 
and  the  respondent  1,333,  leaving  a  majority  of  four  votes 
for  the  respondent. 

In  Canboro',  No.  1,  there  were  four  ballots  for  Mr. 
Edgar  rejected,  which  rejection  is  objected  to.  This 
affords  a  fair  example  of  the  necessity  of  observing  with 
exactness  the  rules  prescribed  by  the  Act.  The  deputy 
returning  officer  here  employed  pen  and  ink.  The  crosses 
in  these  four  cases  were  distinctly  made  opposite  the  name 
Edgar,  and  in  the  proper  position  on  the  ballot  paper. 
The  voter  folded  the  paper  down  at  once,  and  accurately, 
which  made  an  impression  opposite  the  name  McCallum. 
|We  have  by  this  means  a  cross  opposite  the  name  Edgar, 
/and  another  cross  identical  in  form  opposite  the  name 
i; McCallum.  On  a  close  inspection  it  is  apparent  that  the 
upper  cross  is  the  original  one,  and  that  the  lower,  or  Mc- 
Callum one,  is  caused  merely  by  the  paper  being  brought 
into  contact  with  the  mark,  the  ink  of  which  was  not  dry. 
These  four  votes  should  therefore  be  allowed  to  Edgar. 

Caistor,  No,  7.— There  was  a  cross  to  the  left  of  the 
name  properly  rejected. 

Dunnville,  No.  1. — There  were  four  votes  rejected  for 
Edgar.  One  was  improperly  rejected,  the  mark  being  a 
cross  to  the  right  hand  and  opposite  the  name.  Two 
were  crosses  to  the  left  of  the  name,  one  being  simply  a 
stroke  with  a  pen  through  the  figure  "  1  "  of  the  year 
"  1875,"  which  appears  on  the  ballot  paper  to  the  left  of 
the  name,  and  the  Iburth  was  a  single  stroke.  These 
three  were  properly  rejected. 

Moulton  and  Sherbrooke,  No.  1. — There  was  a  miscount. 
The  numbers  returned  were  thirteen  for  Edgar  and  one 
hundred  and  fifteen  for  McCallum,  whereas  it  should  have 
been  twelve  for  Edgar  and  one  hundred  and  sixteen  for 
McCallum. 

Wainfleet,  No.  1. — There  were  four  rejected  for  Mc- 
Callum, one  of  which  I  allow,  being  a  well  defined  cross 
with  a  line  running  through  its  centre. 
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Wainfleet,  No.  ?2. — There  were  two  rejected  for  Mc- 
Callum ;  one  properly,  as  being  a  cross  to  the  left  of  the 
name ;  the  other  improperly,  there  being  a  well  defined 
cross  opposite  "  McCallum,"  and  a  single  stroke  opposite 
"  Edgar." 

So  that  up  to  this  point  there  should  be  added  to  the 
number  of  votes  polled  for  Edgar,  as  being  improperly 
rejected,  five,  and  there  should  be  deducted  for  the  mis- 
count, one  ;  leaving  the  total  addition  to  be  made  four, 
and  thus  giving  the  number  of  votes  polled  for  him 
thirteen  hundred  and  thirty-three  ;  and  there  should  be 
added  to  the  number  of  votes  polled  for  McCallum,  as 
being  improperly  rejected,  two,  and  for  the  miscount,  one; 
thus  making  the  number  of  votes  polled  for  him  thirteen 
hundred  and  thirty -six. 

Of  the  votes  allowed  by  the  returning  officer,  I  find  the 
following : 

Gaistor,  Wo.  1. — An  inadvertent  pencil  mark,  allowed  ; 
a  ballot  paper  inadvertently  torn,  allowed. 

Gaistor,  No.  3. — One  single  stroke  disallowed  ;  one 
cross  vfith  a  line  before  it,  allowed. 

Ganboro,  No.  1. — A  ballot  paper  inadvertently  torn, 
allowed  ;  an  inadvertent  additional  pencil  mark,  allowed  ; 
four  marked  with  pen  in  place  of  pencil,  allowed ;  two 
with  single  lines  in  place  of  crosses,  disallowed  ;  one  ink 
cross  blotted,  allowed. 

Ganboro  ,  No.  '2. — One  cross  not  to  right  hand  of  name, 
disallowed ;  one,  not  a  cross — a  circle  VN^ith  two  lines 
underneath — disallowed  ;  one  with  a  cross  in  the  proper 
place  and  a  second  cross  erased,  allowed. 

Dunnvilley  No.  1. — A  single  stroke,  disallowed;  a  double 
cross,  allowed. 

Dunnville,  No.  2. — One  single  stroke,  and  one  cross  not 
to  the  ri<^ht  hand  of  the  name,  disallowed, 

Gainsboro\  No.  1. — One  cross  not  to  the  right  hand  of 
the  name,  disallowed ;  one  with  a  mark  on  the  cross, 
allowed ;  two  with  single  strokes,  disallowed ;  two  with 
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a  cross  to  the  left  hand  of  the  name,  disallowed  ;  one 
ballot  paper  torn,  allowed. 

Gainsboro',  No.  2. — One  cross  not  to  the  right  hand 
of  name,  disallowed ;  a  ballot  paper  inadvertently  torn, 
allowed  ;  two  with  a  cross  not  to  the  right  hand  of  name, 
disallowed  ;  one  ballot  paper  inadvertently  torn,  allowed  ; 
one  with  a  cross  properly  placed,  but  with  an  obliterated 
mark  in  the  McCallum  column,  allowed. 

Gainsboro',  No.  3. — One  single  stroke,  disallowed  ;  two 
single  strokes,  and  two  crosses  not  to  the  right  hand  of 
the  name,  disallowed. 

Gainsboro',  No.  ^. — One  ballot  paper  inadvertently  torn, 
allowed ;  one  with  an  inadvertent  mark  under  the  cross, 
allowed. 

Moublton  and  Sherbroohe,  No.  1. — A  cross  on  the  back 
of  a  ballot  paper  for  McCallum,  allowed.^ 

Moidton  and  Sherbroohe,  No.  ^2. — One  with  a  single 
stroke,  disallowed ;  one  with  three  crosses — the  one  in 
the  proper  compartment,  the  other  across  the  name  Mc- 
Callum, and  the  third  in  the  left  compartment — allowed. 
These  crosses  were  so  placed,  I  think,  because  the  voter 
was  uncertain  where  the  mark  should  appear.  As  there 
is  a  cross  rightly  placed,  I  do  not  think  the  vote  should 
be  rejected  because  of  the  additional  crosses.  One  single 
stroke,  disallowed. 

Moidton  and  Sherbrooke,  No.  o. — One  single  stroke,  and 
two  with  crosses  not  to  the  right  hand  of  the  name,  dis- 
allowed ;  a  fourth,  wdth  the  cross  to  the  right  hand  of  the 
name  in  small  letters,  allowed  ;  two  single  strokes,  dis- 
allowed. 

Pelham,  No.  1. — Two  crosses  opposite  name,  allowed  ; 
an  erased  mark  opposite  Edgar's  name,  in  addition  to  a 
cross  opposite  McCallum's  name,  allowed ;  one  single 
stroke,  disallowed. 

Pelham,  No.  3. — One  single  stroke,  disallowed. 

*  This  decision  was  not  followed  in  the  Sauth  Wentworth  case,  ante  p.  536.  See 
also  the  Beriuick-upon-Ttveed  case  (3  O'M.  &  H.  182). 
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Wainfleet,  No.  1. — Two  with  a  cross  not  to  the  right 
hand  of  the  name,  and  an  additional  mark,  disallowed. 

Wainfleet,  No.  ^. — Two  single  strokes  and  one  cross  not 
to  the  right  hand  o£  the  name,  disallowed;  one  single 
stroke,  disallowed. 

Wainfleet,  No.  3. — One  single  stroke,  disallowed ;  one 
with-  a  second  cross,  allowed,  it  not  appearing  that  the 
mark  identifies  the  voter. 

This  disposes  of  all  the  objections  made  ;  and  deducting 
the  votes  disallowed  Edgar  (19)  from  the  votes  allowed 
(1,333),  would  leave  the  number  of  votes  polled  for  him 
1,314  ;  and  deducting  in  like  manner  the  votes  disallowed 
McCallum  (18)  from  the  votes  allowed  him  (1,336),  would 
leave  the  number  of  votes  polled  for  him  1,318.  This 
would  give  him,  as  the  result  of  the  investigation,  a 
majority  of  4  votes,  and  he  is  tlierefore  entitled  to  retain 
the  seat. 

I  have  therefore  to  declare  that  Mr.  McCallum  has  been 
duly  elected  and  returned,  and  I  shall  certify  that  to  the 
Speaker. 

(10  Commons  Journal,  1876,  p.  47). 
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Before  Mr.  Justice  Patterson. 

Milton,  lOtli  to  12th  November,  1875. 

Before  the  Court  of  Appeal. 

Toronto,  2lst  December,  1875,  and  2'2nd  January,  1876. 

David  Cross  et  al,  Petitioners,  v.  William  McCraney, 
Resjoondent. 

Unsupported  Offers  of  Bribery — Payment  of  Travelling  Expenses — *'  Wil- 
JuV — ^'Corruptbf — Limited  Agency — Agents — Appeal. 

A  promise  to  work  iw  a  voter,  made  without  reference  to  the  election 

and  as  a  joke,  not  evidence  of  bribery; 
A  charge  that  the  respondent  proiriised  to  give  a  voter  certain  work  to 

do  if  he  voted  for  him,  was  disproved  by  the  evidence  of  the  respondent 

and  another,  and  by  the  admissions  of  the  voter  made  to  other 

parties. 

One  L.,  a  voter,  hired  a  horse  and  cutter  on  the  day  of  the  election,  and 
with  M.,  a  scrutineer  for  the  respondent,  drove  to  the  poll  and  voted. 
The  day  after  the  polling  L.  and  M.  returned  to  their  homes,  and  on 
the  way  M,  gave  L.  Jy4  to  pay  for  the  horse  and  cutter. 

Held,  1.  Tliat  the  payment  of  having  been  made  after  the  election,  and 
not  having  been  made  corruptly  to  inliuence  the  voter  to  vote  for  the 
respondent,  was  not  a  corrupt  practice  or  a  wilful  violation  of  sec.  96 
of  37  Vic,  cap.  9. 

2.  That  M's.  agency  was  a  limited  one,  and  had  ceased  before  the  pay- 
ment in  question.  , 
Semble,  That  the  term     wilful,"  as  used  in  sec.  98,  cannot  be  construed 
,  in  a  narrower  sense  than  the  term  "corruptly''  in  .sec.  92,  sabsec.  1  ; 
1  and  that  the  term  "  corruptly"  does  not  mean  wickedly,  or  immorally, 
or  dishonestly,  but  doing  that  which  the  Legislature  plainly  meant  to 
I  forbid  ; — as  an  act  done  by  a  man  knowing  that  he  is  doing  what  is 
wrong,  and  doing  it  with  an  evil  object. 
A  year  before  the  election  the  respondent  paid  part  of  the  charges  of  a 
lawyer  retained  by  one  0.  to  attend  the  revision  of  the  assessment 
rolls.    O.  at  the  time  of  the  election  attended  one  of  the  respondent's 
meetinsrs  at  which  he  stated  that  his  own  mind  was  not  made  up, 
but  he  urged  that  the  respondent  ought  to  have  the  support  of  the 
voters,  he  being  a  local  man  ;  and  in  three  or  four  instances  0.  asked 
A'oters  to  vote  for  the  respondent.    The  respondent  and  his  friends 
distrusted  O.,  and  in  no  way  recognized  him  as  acting  with  them. 
Held,  That  0.  was  not  an  agent  of  the  respondent  for  the  purposes  of  the 
election. 

The  evidence  in  support  of  the  offer  of  a  present,  or  something  nice,  to 
the  wife  of  a  voter  to  induce  the  voter  to  refrain  from  voting,  showing 
that  it  had  reference,  to  a  different  election  than  the  one  in  question, 
an  amendment  of  the  particulars  was  refused,  and  the  charge  dis- 
missed. 

The  charge  against  the  respondent  and  one  B.,  of  an  offer  of  money  to,  and 
to  procure  an  appointment  as  Justice  of  the  Peace  for,  a  voter  in  con- 
sideration of  his  voting  for  the  respondent,  was  supported  by  the 
evidence  of  the  voter,  who  showed  bitter  hostility  to  B.  ;  but  the 
charge  was  denied  by  the  respondent.     And  the  evidence  showing 
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the  statement  to  be  improbable,  and  that  the  election  contest  was 
carried  on  by  the  respondent  with  a  scrupulous  and  honest  endeavor 
to  avoid  any  violation  of  the  law  against  corrupt  practices,  the  charge 
was  dismissed. 

The  former  election  for  this  constituency  having  been 
avoided(  9  Comraons  Journal,  1875,  p.  22),  a  new  election 
was  held,  at  which  the  respondent  was  elected.  A  peti- 
tion a^^ainst  his  election  was  then  presented,  containing 
the  usual  charges  of  corrupt  practices. 

Mr.  Hector  Cameron,  Q.C,  Mr.  James  Beaty,  Q.C.,  and 
Mr.  D.  McGibbon,  for  petitioners. 

Mr.  Bethune  and  Mr.  John  Dewar  for  respondent. 

The  evidence  affecting  the  election  appears  in  the  judg- 
ment. 

Patterson,  J.A. — The  particulars  in  this  case  set  out 
about  one  hundred  charges  of  bribery  by  the  respond- 
ent or  his  agents.  Evidence  has  been  given  respecting 
forty  of  these  charges.  At  the  close  of  the  evidence  the 
counsel  for  the  petitioners  confined  the  charges  to  seven 
cases,  and  very  properly  did  so,  as  the  evidence  given  did 
not  afford  a  shadow  of  support  to  the  other  thirty-three. 
The  seven  charges  insisted  on  were  the  following,  viz. : 

1.  Bribery  of  John  Allison  by  John  Ramsay,  an  agent 
of  respondent,  "promising  to  work  for  Allison  without 
charge."  2.  Bribery  of  John  Fluelling  by  the  respondent, 
by  promise  of  money,  or  receiving  money  for  his  vote, 
and  promise  of  work  or  employment  after  polling  day." 
3.  Bribery  of  John  Lambert  by  John  McLeod,  an  agent  of 
respondent,  "by  promise  to  pay  and  payment  of  travelling 
expenses  from  Guelph  to  polling  place."  4.  Bribery  of 
John  Peake  by  Wm.  Caldwell,  an  agent  of  respondent, 
"  by  promise  of  money."  5.  Bribery  of  John  H.  Campbell 
by  Dr.  E.  J.  Ogden,  an  agent  of  respondent,  "  by  promise 
of  employment  for  himself  and  son,  for  his  vote  and  influ- 
ence." 6.  Bribery  of  Nathan  Roberts  by  the  respondent, 
or  by  William  Barber,  his  agent,  "  by  promise  of  a  present, 
or  something  nice,"  to  Christina  Robins,  his  wife,  after  elec- 
tion.   7.  Bribery  of  Allan  McDougall  by  the  respondent. 
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"  by  promise  of  commission  as  Justice  of  the  Peace  ;  also 
of  money  and  check  for  money,  and  by  threat  to  prevent 
his  procurement  of  any  office."  And  bribery  by  William 
Barber,  the  agent  of  the  respondent,  "by  promise  of 
commission  as  Justice  of  the  Peace ;  also  of  money  and 
check  for  money. " 

I  think  the  petitioners  have  failed  to  establish  any  of 
these  charges. 

The  evidence  in  support  of  the  Allison  case  is  that  of 
Allison  himself,  and  is  to  the  effect  that  he  met  Ramsay 
at  a  sawing  bee  ;  that  Ramsay  talked  about  the  elections 
in  general,  and  about  other  parties  to  whom  he  was  to 
give  a  day's  sawing  for  the  election ;  on  which  Allison 
said  he  wished  Ramsay  would  give  him  a  day's  sawing, 
and  he  would  vote  for  the  respondent ;  and  Ramsay  said 
it  was  a  bargain,  and  he  would  do  so  ;  and  that  then 
Allison,  after  thinking  of  the  matter  for  two  or  three 
minutes,  said  he  would  not  take  it.  Allison  is  a  farmer, 
owning  one  hundred  and  fifty  acres  of  land.  Ramsay 
was  called  for  the  respondent,  and  so  was  one  Joshua 
Norrish,  who  had  been  at  the  bee.  Their  account  is  not 
in  conflict  with  that  given  by  Allison,  as  far  as  his  state- 
ment goes ;  and  their  account  of  what  was  said  is,  I  am 
satisfied,  the  true  one. 

The  facts  were,  that  on  the  19th  of  January,  1875,  the 
day  after  the  election  for  the  Local  House,  at  which  Mr. 
Barber  had  been  returned,  a  party  of  eight  neighbors 
were  at  a  sawing  bee  at  the  residence  of  a  Mr.  Marks. 
The  eight  persons  there  belonged,  some  to  the  Reform 
party  and  some  to  the  Conservative.  They  were  joking, 
"or  talking  nonsense,"  as  one  witness  says,  about  the 
Barber  election,  and  Allison  said,  in  what,  I  have  no 
doubt,  was  mere  good-natured  banter,  that  Ramsay  was 
sawing  a  day  for  MarkS;  and  would  be  sawing  a  day  for 
Kitchen,  another  of  the  party,  and  a  day  for  others, 
because  they  voted  on  his  side  ;  and  Ramsay,  carrying  on 
the  joke,  said, "  Yes,  and  I  will  go  and  saw  a  day  for  you." 
This  was  not  said  with  reference  to  the  then  coming  election 
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of  the  respondent ;  and  it  is  impossible  to  believe  either 
that  it  was  said  as  anything  but  a  mere  joke  at  the  time, 
or  that  Allison  could  have  for  a  moment  supposed  that 
Ramsay  had  any  idea  of  influencing  his  vote,  or  that  his 
vote  could  be  influenced  by  the  offer  of  a  day's  sawing. 

Fluelling  lives  in  Oakville,  and  works  at  carpenter 
work  wherever  he  gets  a  job.  His  evidence  is,  that  about 
three  weeks  before  the  election  he  met  the  respondent  on 
the  street  in  Oakville,  about  one  hundred  and  fifty  yards 
from  the  respondent's  office.  That  the  respondent  asked 
him  if  he  was  going  to  support  him,  and  he  told  him 
he  had  not  made  up  his  mind  what  to  do,  when  the 
respondent  told  him  he  would  have  a  lot  of  work  to  do  in 
the  spring,  and  that  if  Fluelling  would  vote  for  him  he 
would  give  him  work  to  do ;  and  that  Fluelling  then  said 
he  thought  he  would  vote  for  him.  He  said  also  that  he 
had  not  asked  for  the  work,  because  he  has  had  work  to 
do.  The  respondent  and  his  foreman,  Mr.  Conkrite,  gave 
a  very  different  account.  Their  evidence  is,  that  after 
Fluellini^  had  been  asked  by  respondent  in  the  street  if  he 
v/ould  help  the  respondent  in  the  election,  and  said  that 
he  would  see,  or  that  he  did  not  know,  the  respondent 
went  to  his  office  ;  that  Fluelling  asked  the  respondent  if 
he  had  any  work  to  do  ;  that  respondent,  without  giving 
any  answer,  went  into  the  office  and  asked  Conkrite  if  he 
had  any  work  for  Fluelling,  and  was  answered  that  he 
had  none  that  he  could  then  set  him  at,  but  that  if  any 
turned  up  he  would  give  him  a  job ;  and  that  the  respond- 
ent expressly  left  him  to  deal  with  the  foreman,  and 
made  him  no  promise,  telling  him  he  would  do  nothing 
about  work  because  it  was  election  times.  I  am  satisfied 
that  no  such  promise  or  offer  was  made  in  the  street  as 
Fluelling  swears  to ;  that  the  parties  went  into  the  office, 
and  that  the  matter  was  talked  of  there,  which  Fluelling 
entirely  conceals  in  his  evidence  ;  and  that  no  promise  or 
offer  was  made,  either  by  the  respondent  or  his  foreman  ; 
but  that  all  that  was  done  was  that  the  foreman  did  not 
give  any  work  then,  and  did  not  do  more  than  sav  that  if 
48 


740 


DOMINION  ELECTIONS. 


[a.d. 


any  turned  up  he  mio^lit  give  Fluelling  a  job  ;  and  that  this 
was  not  to  induce  him  to  vote  or  to  refrain  from  voting. 

o 

The  evidence  of  the  respondent  and^Conkrite  is  entirely 
supported  by  evidence  of  another  kind,  which  is  itself 
supported  by  Fluelling's  own  evidence,  viz.,  that  when  the 
respondent  learned  from  the  particulars  delivered  that 
this  charge  was  made,  he  saw  Fluelling  himself,  and  had 
him  also  visited  by  Conkrite  and  by  a  Mr.  Young,  and 
questioned  as  to  the  charge,  when  Fluelling  always,  in 
the  most  emphatic  manner,  denied  that  any  offer  or 
promise  had  been  made  to  him. 

The  facts  touching  the  Lambert  charge  are,  that  Lam- 
bert lives  in  Guelph  and  has  a  vote  in  Stewarton.  Mr. 
McMillan,  a  lawyer  in  Guelph,  was  employed  to  act  as 
scrutineer  for  the  respondent  at  the  poll  at  Acton.  Mr. 
McMillan  asked  Lambert  to  come  down  to  the  election  if 
he  could:  and  Lambert,  who  had  intended  to  come  down 
on  some  other  matter,  postponed  his  trip  until  the  polling 
day.  On  the  polling  day,  from  obstruction  of  the  rail- 
way by  snow  or  some  other  reason,  it  became  necessary 
to  drive  from  Guelph  to  Acton  in  order  to  get  there  in 
time.  Mr.  McMillan  and  Mr.  Lambert,  who  were  to  go 
together,  went  to  different  livery  stables  to  try  to  find 
a  horse  and  cutter — McMillan  going  to  one  place  and 
Lambert  going  to  another — and  it  happened  that  Lambert 
found  one  and  hired  it.  They  drove  to  Acton.  The  horse 
and  cutter  were  left  there.  Lambert  went  by  railway  to 
Georgetown,  and  from  that  made  his  way  to  Stewarton, 
where  he  voted,  and  then  made  his  way  back  to  Acton. 
On  the  day  after  the  election  Lambert  and  McMillan 
returned  with  the  horse  and  cutter  from  Acton  to  Guelph, 
and  on  the  way  McMillan  gave  Lambert  $4  to  pay 
for  the  horse  and  cutter,  and  on  his  reaching  Guelph  he 
paid  that  money  to  the  livery  stable  keeper.  There  had 
not  been  anything  said  before  coming  down  as  to  who 
was  to  pay  for  the  conveyance.  In  the  respondent's 
return  of  election  expenses  is  included  a  sum  of  $18  paid 
to  McMillan,  but  it  is  not  shown  that  the  respondent 
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knew  anything  of  the  payment  to  Lambert,  or  that  that 
payment  formed  part  of  the*  $18. 

This  charge  is  urged  as  a  violation  of  sec.  96  of  37 
Vic,  cap.  9,  as  the  payment  of  the  travelling  expenses 
of  a  voter,  which  by  that  section  is  declared 'an  unlawful 
act,  while  sec.  98  declares  that  any  wilful  offence  against 
sec.  96,  amongst  others,  shall  be  a  corrupt  practice.  I  do 
not  think  the  word  "wilful,"  whatever  may  be  its  meaning 
in  this  section,  can  be  construed  in  a  narrower  sense  than 
the  word  "co^raptly,"  in  sec.  92,  subsec.  1.  A  payment 
of  money  for  the  travelling  expenses  of  a  voter  was  held 
to  be  a  payment  in  order  to  induce  him  to  vote,  in  Cooper 
V.  Slade  (6  H.  L.  Cas.  746),  and,  under  the  circumstances 
in  that  case,  was  held  to  be  a  corrupt  payment.  The 
distinction  between  that  case,  where  there  appeared  to  be 
a  promise  to  pay  the  expenses  conditional  on  the  voter 
voting  for  a  particular  candidate,  and  a  case  like  the 
present,  where  there  is  no  pretence  of  a  contract,  is  pointed 
out  by  Mr.  Justice  Mellor  in  his  judgment  in  the  Bolton 
case  (2  O'M.  &  H.  145).  In  Cooper  v.  Slade,  Mr.  Justice 
Willes,  in  his  opinion,  delivered  in  the  House  of  Lords, 
says,  that  "corruptly,"  in  the  section  in  question,  "does  not 
mean  wickedly  or  immorally  or  dishonestly,  or  anything 
of  that  sort,  but  with  the  object  and  intention  of  doing 
that  which  the  Legislature  plainly  means  to  forbid." 
Martin,  B.  somewhat  more  fully  defines  the  expression 
in  the  Bradford  case  (1  O'M.  &  H.  37,  39)  as  "  an  act 
done  by  a  man  knowing  that  he  is  doing  what  is  wrong, 
and  doing  it  with  an  evil  object."  The  present  charge,  if 
established,  would  in  my  opinion  be  an  offence  under 
subsec.  1  of  sec.  92,  as  well  as  under  sees.  96  and  98.  In 
each  case  I  think  the  same  rule  of  construction  must  apply, 
and  that  a  payment  made  after  the  election  would  not  be 
a  corrupt  practice,  as  a  wilful  violation  of  sec.  96,  unless 
it  would  be  corruptly  made  within  the  proper  construction 
of  sec.  92.  And  I  am  of  opinion  that  the  evidence  entirely 
fails  to  attach  this  character  to  the  payment  of  the  $4 
by  McMillan  to  Lambert.    I  am  further  of  opinion  that 
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McMillan  was  not  the  agent  of  the  respondent  in  this 
matter.  His  only  authority  was  to  act  as  scrutineer  at 
the  Acton  poll ;  and  there  is  nothing  from  which  any 
more  extensive  authority  can  be  implied ;  and  his  agency 
had  ceased  before  the  payment  in  question. 

The  case  of  Campbell  is  a  case  of  the  grossest  and  most 
disgraceful  violation  of  the  intention  and  object  of  the 
enactments  against  corrupt  practices.  I  should  fail  in  my 
duty  if  I  did  not  report  the  names  of  John  H.  Campbell 
and  Dr.  Ogden  as  having  been  proved  at  this  trial  to  have 
been  guilty  of  corrupt  practices  ;  and  I  trust  tha  t  in  the 
interest  of  public  justice  and  morality,  the  penalties 
provided  by  the  statute  may  by  enforced  against  them. 
Dr.  Ogden  appears,  from  the  evidence,  to  have  occupied 
a  position  of  respectability  and  influence,  and  Campbell 
appears  also  to  have  been  in  a  respectable  position,  and 
to  be  of  high  standing  as  an  Orangeman.  According  to 
Campbell's  own  evidence,  he  agreed  with  Dr.  Ogden  for 
a  payment  of  $100  to  refrain  from  voting  against  the 
respondent.  Two  letters  which  he  produced  show  further 
negotiations  of  a  corrupt  character,  and  the  other  evidence 
of  Ogdeu's  statements  induces  the  belief  that  the  payment 
of  SI 00  was,  besides  purchasing  the  vote  of  Campbell,  or 
procuring  him  to  refrain  from  voting,  to  procure  his  influ- 
ence in  affecting  the  votes  of  Orangemen  with  whom  he 
had  influence.  It  is  clear,  however,  that  Ogden  was  in  no 
sense  an  agent  for  the  respondent;  the  only  communication 
shown  between  him  and  the  respondent  or  his  agents  was 
his  communication  to  Mr.  Young  of  the  bargain  he  had 
made  with  Campbell,  when  it  was  at  once  repudiated  by 
Mr.  Young  on  the  part  of  the  respondent.  The  only  other 
acts  relied  on  as  showing  agency  were  that,  a  year  before 
the  election,  the  respondent  paid  part  of  the  charges  of  a 
lawyer  whom  Dr.  Ogden  had  retained  to  attend  the  Court 
of  Revision  and  County  Judge  on  the  revision  of  the 
assessment  rolls;  that  the  respondent  once  supported 
Dr.  Ogden  when  he  was  a  candidate  at  a  municipal  elec- 
tion ;  that  at  the  first  meeting  held  in  Oakville  for  the 
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respondent  as  candidate  for  election  in  the  late  contest,  Dr. 
Ogden  was  present,  and  being  called  on  by  some  of  those 
present,  spoke  to  the  meeting,  professing  that  his  own 
mind  was  not  made  up,  but  urging  that  as  neither  of  the 
candidates  was  a  Conservative,  the  respondent  ought  to 
have  the  support  of  the  Oakville  voters,  as  being  a  local 
man  ;  and  that  in  three  or  four  instances  Dr.  Ogden  asked 
voters  to  vote  for  the  respondent;  while,  on  the  other 
hand,  it  appears  that  the  respondent  and  his  friends  dis- 
trusted Dr.  Ogden,  and  in  no  way  recognized  him  as 
acting  with  them,  though  they  were  aware,  or  supposed, 
that  he  was  on  that  occasion  supporting  their  side  rather 
than  the  opposite  party,  with  whom  he  had  acted  before. 

Peake  swears  that  he  was  offered  $20  by  William  Cald- 
well to  vote  at  both  elections  for  the  respondent  and  for 
Mr.  Barber,  or  to  stay  away  from  the  election.  The 
evidence  given  by  Mr.  Caldwell  and  by  Dr.  Robinson 
leaves  no  room  to  doubt  that  nothing  of  the  kind,  which 
Peake  swears  to,  took  place,  and  that  his  story  is  a  simple 
fabrication. 

In  support  of  the  Robins  charge,  Mrs.  Robins,  the  wife 
of  Nathan  Robins,  gives  evidence  that  the  respondent 
and  Mr.  Barber  came  together  to  her  house,  and  that 
there  Mr.  Barber  said  he  would  give  her  a  nice  present  if 
she  would  get  her  husband  to  stay  away  from  the  elec- 
tion or  to  vote  for  Barber.  Nathan  Robins  and  his  son 
gave  evidence  in  corroboratioa  of  Mrs.  Robins,  and  the 
whole  statement  is  directly  denied  by  Mr.  Barber,  whose 
evidence  is  supported  by  that  of  the  respondent.  There 
was  nothing  in  the  demeanor  of  Mrs.  Robins  or  her 
manner  of  giving  her  evidence,  either  in  chief  or  on  cross- 
examination,  to  suggest  the  idea  that  she  was  not  telling 
what  she  believed  to  be  the  truth.  I  was  impressed  very 
differently  by  both  the  husband  and  son,  and  their  evi- 
dence very  materially  weakened  the  credence  which,  if 
they  had  not  been  examined,  I  should  have  been  inclined 
to  attach  to  the  evidence  of  Mrs.  Robins.  If  I  had  to 
decide  merely  on  the  weight  of  evidence  as  between  the 
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Robins  family  and  the  respondent  and  Mr.  Barber,  I 
should  find  it  difficult,  if  not  impossible,  to  say  that  the 
petitioners  had  satisfied  me  that  the  charge  was  true.  I 
should  find  in  favor  of  the  respondent,  as  I  see  no  ground 
for  attaching  more  weight  to  the  evidence  of  Mrs.  Robins 
than  to  that  of  Mr.  Barber.  The  evidence,  however,  does 
not  in  any  way  support  the  charge  ;  there  is  no  evidence 
that  Mrs.  Robins  was  solicited  at  all  in  respect  of  the 
election  now  in  question.  The  evidence  of  all  the  three, 
wife,  husband  and  son,  is  that  it  was  Mr.  Barber's  election 
alone  that  was  spoken  of  by  Mr.  Barber  to  Mrs.  Robins ; 
and  besides  all  this,  the  offer  spoken  of  was  an  offer  of 
valuable  consideration  to  Mrs.  Robins  to  induce  her  hus- 
band to  refrain  from  voting,  which  is  a  distinct  offence 
under  section  92  of  the  statute,  and  is  not  the  offence 
charged  in  the  particulars.  I  was  asked  to  allow  an 
amendment  of  the  particulars  in  this  respect,  but  refused, 
as  the  evidence  was  not  such  as  to  establish  any  offence 
in  respect  of  the  election  now  in  question,  or  to  show 
that  the  ends  of  justice  required  that  the  amendment 
should  be  made.* 

The  McDougall  charge  comes  before  me  in  rather  un- 
usual circumstances.  It  appears  that  McDougall  was 
keeping  out  of  the  way  to  avoid  service  of  a  subpoena, 
and  all  the  efforts  made  had  failed  to  reach  him,  or  to 
discover  where  he  was,  until' a  late  period  of  this  trial. 
An  application  was  made  to  me  to  postpone  the  trial  after 
the  other  evidence  for  the  petitioners  had  been  given, 
to  afford  time  to  prosecute  the  search,  and  I  granted  the 
application  so  far  as  to  allow  this  charge  to  stand  until 
the  respondent's  evidence  on  the  other  charges  had  been 
given.  At  the  last  moment  the  petitioners  succeeded 
in  producing  the  witness.  The  evidence  of  McDougall 
was  to  the  efiect  that  the  respondent  had  called  at  his 
house  in  December,  1874,  and  asked  for  his  vote,  when 
he  told  him  he  had  promised  to  vote  for  his  opponent, 
Mr.  Chisholm,  and  that  on  that  occasion  McDougall  had 

*  See  Halton  case,  Provincial  Elections,  p.  283  ante. 
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mentioned  a  grievance  which  he  had  against  Mr.  Barber, 
because  in  a  recent  appointment  of  justices  of  the  peace 
by  the  Ontario  Government  the  school  section  in  which 
McDougall  lived  had  been  overlooked,  no  one  in  that 
section  having  been  included  in  the  commission  ;  and  that 
the  respondent  excused  Mr.  Barber,  and  took  the  blame 
on  himself,  saying  that  he  and  others  had  made  up  the 
list  of  persons  to  be  recommended  for  appointment  in 
Robinson's  hotel,  and  that  list  had  been  given  to  Mr. 
Barber  ;  that  on  Saturday,  16th  January,  the  respondent 
and  Mr.  Barber  had  called  together  at  his  house  ;  that  Mr. 
Barber  had  asked  for  his  vote,  to  which  he  replied,  that 
Mr.  Barber  must  have  considerable  brass  in  his  face  to 
ask  a  vote  from  him  or  anyone  else  in  the  school  section, 
when  he  had  passed  over  the  section  in  not  giving  it  a 
magistrate.  That  then  the  respondent  took  him  into  a 
room,  and  said  that  he  wanted  his  vote  and  his  boys', 
saying  that  he  understood  that  Mr.  McDougall  had  con- 
siderable influence  in  the  county,  and  that  he  wanted  his 
vote,  and  wanted  to  know  if  he  would  not  make  an  as- 
signment to  him  and  Mr.  Barber  of  his  rights,  and  the 
right  of  his  family  of  the  county.  I  understood,  and  was 
about  to  note  the  words  as  "  the  right  of  his  family  in  £he 
county,"  but  the  witness  corrected  me  by  saying  of  the 
county,  or  off  the  county.  I  am  not  sure  which  word  he 
intended.  The  witness  continued,  that  he  told  the  re- 
spondent he  could  not  do  what  he  asked ;  that  the 
respondent  then  again  asked  if  he  could  not  vote  for 
him,  when  Mr.  McDougall  said,  as  he  had  before  told  him, 
that  he  had  promised  his  vote  to  Mr.  Chisholm,  and 
would  not  break  his  word  for  fifty  thousand  dollars.  That 
after  this  the  respondent  put  his  hand  in  his  breast 
pocket,  and  appeared  to  be  producing  from  his  pocket  a 
piece  of  paper,  and  said  to  McDougall,  "  I  can  fetch  you 
now.  I  have  one  check  left,  and  only  one.  I  will  give 
you  that  for  the  interest  of  you  and  your  boys."  To 
which  Mr.  McDougall  replied,  "  Put  up  your  damnable 
corruption."    That  the  respondent  then  said  that  the 
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expression,  "  damnable  corruption,"  was  wicked  ;  to  which 
the  witness  replied  that  he  could  prove  hj  the  Bible  that 
anything  that  was  corrupt  was  damnable,  and  that  the 
respondent  said,  "  You  can."    After  these  statements  the 
witness  seemed  to  think,  and  said  more  than  once  on 
being  pressed,  that  there  was  nothing  more  of  consequence 
that  he  could  think  of.    He  said  also,  that  in  the  room 
the  respondent  had  said  that  it  was  not  Mr.  Barber's 
fault  about  the  magistrate  matter ;  that  the  Reeve  had 
never  sent  up  McDougall's  name  as  a  grand  juror,  and 
that  the  list  was  made  up  from  the  grand  jurymen ;  and 
that  he  had  replied  tliat  it  was  no  use  telling  him  that, 
as  on  his  former  visit  he  had  said  it  was  his  fault,  and 
that  he  had  himself  made  up  the  list.    To  which  the  re- 
spondent said  that  he  had  made  up  the  list,  and  that  it 
was  the  Reeve's  fault  in  not  sending  it  up.    I  note  par- 
ticularly that  McDougall  only  mentioned  at  a  late  period 
in  his  evidence,  and  apparently  as  recollecting  what  had  not 
been  in  his  mind  when  he  was  giving  his  direct  account 
of  what  took  place  in  the  room,  the  fact  that  the  magis- 
trate matter  had  been  talked  of,  because  from  the  whole 
evidence  I  am  satisfied  that  it  was  the  prominent  if  not 
the  only  topic  talked  of  in  the  room,  and  this  circum- 
stance has  a  material  effect  on  the  view  to  be  taken  of 
the  honesty  of  the  evidence.    I  may  now  also  mention 
that  from  McDougall's  own  evidence,  as  well  as  from  that 
of  the  respondent  and  Mr.  Barber,  it  is  perfectly  clear 
that  McDougall  was  in  no  amiable  humor  that  day  with 
his  visitors  ;  that  he  was  or  professed  to  be  in  a  great 
hurry,  and  unable  to  give  time  to  talk  with  them,  and 
was  in  fact  treating  them  with  very  scant  courtesy  or 
civility ;  and  that  it  is  exceedingly  improbable  for  these 
reasons,  apart  from  others  which  I  have  to  mention,  that 
he  should  have  spent  the  time,  or  talked  in  the  manner 
stated  by  him. 

So  far  the  witness  had  only  approached  the  charges  in 
question  in  what  he  said  about  the  check.  Being  still 
pressed  as  to  whether  there  was  not  something  more,  and 
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after  again  saying  he  did  not  recollect  anything  more,  he 
seemed  suddenly  to  recollect  something  that  had  been 
forgotten,  and  exclaimed,  "  Oh,  yes !  there  was  something 
more  in  the  room.  He  said  he  would  telegraph  to 
Toronto,  and  have  me  appointed  a  magistrate.  I  said  if 
it  was  for  the  sake  of  voting,  or  to  obtain  a  vote,  I  would 
not  accept  it ;  that  I  would  not  accept  it  in  that  way. 
He  said  if  I  did  not  comply  with  that  way  he  would 
report  me  to  the  Government  as  being  a  bad  character.  I 
said  if  he  did  I  would  go  in  defence  of  my  character." 

The  explanation  given  by  the  respondent  is  that  he 
had  called,  as  McDougall  says,  not  in  December,  but 
within  a  week  before  the  10th  January,  and  that  then 
McDougall  had  excited  his  sympathy  by  the  story  of 
his  grievances,  going  back  to  confederation,  and  telling- 
how  he  had  been  treated  by  the  Reform  party.  One 
complaint  was  that  Mr.  Barber  had  been  chosen  to  run  as 
local  member  and  McDougall  set  aside,  though  he  was 
qualified  for  the  position.  But  the  principal  complaint 
seems  to  have  been  that  in  the  recent  commission  of  the 
peace  five  magistrates  had  been  appointed  in  the  next 
school  section  and  none  in  his,  while  he  was  as  competent 
as  some  of  those  who  had  been  appointed.  The  respond- 
ent denies  entirely  what  McDougall  says  as  to  his  having 
taken  the  blame  on  himself,  or  having  said  that  he  made 
the  lists,  or  having  said  anything  about  Robinson's  hotel ; 
and  he  says  that  in  fact  he  had  nothing  to  do  with  mak- 
ing the  lists,  further  than,  as  Reeve  of  Oakville,  he  sent 
to  Mr.  Barber  a  list  of  names  there.  McDougall  does 
not  live  in  Oakville.  The  reason  of  the  second  visit  to 
McDougall  is  stated  by  the  respondent  as  having  been 
solely  to  explain  to  McDougall  how  his  name  had  been 
omitted,  as  the  respondent  had  learned  the  reason  from 
Mr.  Barber,  to  whom  he  had  mentioned  the  earlier  inter- 
view; and  the  respondent  states  further,  that  McDougall 
was  so  exceedingly  excited,  and  evinced  such  an  antipathy 
to  Mr.  Barber,  that  he  took  him  aside  merely  to  endeavor 

to  obtain  an  opportunity  of  being  heard  more  coolly,  and 
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that  all  that  took  place  in  the  room  was  the  giving  of  the 
explanation ;  and  he  entirely  denies  the  matters  alleged 
in  support  o£  the  present  charges. 

I  cannot  say  that  the  evidence  leaves  on  my  mind  the 
slightest  impression  of  the  truth  of  the  charges  made  by 
McDougall.  I  should,  if  necessary,  apply  to  the  charges, 
as  also  to  those  respecting  Robins  and  Peake,  the  caution 
which  has  been  on  other  occasions  urged  as  necessary  in 
dealing  with  evidence  of  an  unaccepted  offer.  But  there 
does  not  exist,  in  my  view,  any  necessity  for  resorting  to 
that  rule.  I  am  satisfied  from  the  whole  evidence  which 
I  have  heard  that  the  contest  was  carried  on  by  the 
respondent  with  a  scrupulous  and  honest  endeavor  to 
avoid  any  violation  of  the  law  against  corrupt  practices. 
I  regard  it  as  improbable  to  so  high  a  degree  as  to  be 
incredible,  except  on  the  clearest  testimony,  that  the 
respondent  should  have  attempted  what  McDougall 
swears  to ;  and  I  find  no  difficulty  in  the  conclusion  that 
the  evidence  of  McDougall  is  untrustworthy,  when  in 
addition  to  the  circumstances  to  which  I  have  already 
adverted,  I  bear  in  mind  that  he  was  animated  by  feel- 
ings of  bitter  personal  hostility  to  Mr.  Barber,  whom  he 
connected  with  the  personal  slights  and  wrongs,  real  or 
fancied,  under  which  he  smarted  ;  and  that  the  story  he 
now  tells  was  first  told  for  the  purpose  of  damaging  Mr. 
Barber,  and  was  now  only  told  under  circumstances  which 
induce  the  belief  that  it  would  not  now  have  been  told  if 
it  had  not  been  told  before.  I  have  not,  in  this  state- 
ment, alluded  particularly  to  the  cross-examination  of 
McDougall,  and  I  need  say  no  more  as  to  it,  than  that  it 
fully  bears  out  the  view  which  I  have  expressed. 

I  dismiss  the  petition  with  costs. 

The  petitioners  appealed  from  the  above  judgment  to 
the  Court  of  Appeal,  but  the  appeal  was  dismissed  with 
costs. 

(10  Commons  Journal,  1876,  p.  32.) 
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Befoee  Mr.  Vice-Chancellor  Blake. 

Toronto,  23rcl  December,  1878. 

William  Cromwell  Oliver  et  al.,  Petitioners,  v. 
Frederick  William  Strange,  Respondent. 

Practice — Deposit  of  security — Irregularity. 

The  security  in  this  case  was  offered,  in  the  shape  of  a  Dominion  note  for 
$1,000,  to  the  Registrar  of  the  Court  of  Chancery,  who  stated  to  the 
petitioners'  solicitors  that  he  could  not  receive  it,  but  directed  them  to 
make  payment  of  it  through  the  Accountant  of  the  Court  in  the  same 
manner  as  moneys  were  usually  paid  into  court.  The  solicitors  then 
paid  the  money  into  the  bank  to  the  credit  of  the  matter  of  the  petition, 
according  to  the  usual  practice  of  the  Court  of  Chancery. 

Held,  That  the  deposit  of  the  security,  as  required  by  the  Act,  was  pro- 
perly given. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  was  filed  in  the  Court  of  Chancery.  The 
respondent  tiled  preliminary  objections  to  the  petition,  as 
follows  : 

That  the  petitioners  have  not,  as  required  by  the  Do- 
minion Controverted  Elections  Act^  1874  (37  Vic,  c.  10, 
s.  8,  subsecs.  4-7),  on  the  presentation  of  the  said  petition, 
deposited  with  the  Clerk  of  the  Court,  in  gold  coin  or  in 
Dominion  notes,  the  sum  of  $1,000,  or  any  sum,  as  security 
for  the  respondent's  costs,  and  the  other  persons  in  the 
Act  referred  to. 

The  petitioners  moved  to  set  aside  the  preliminary  ob- 
jections, and  filed  an  afiidavit  of  the  petitioners'  solicitors, 
stating  that,  when  presenting  the  petition,  they  had 
offered  a  Dominion  note  for  $1,000  to  the  Registrar  of  the 
Court  of  Chancery,  who  stated  he  could  not  receive  it, 
but  directed  the  solicitors  to  make  payment  through  the 
Accountant  of  the  court,  in  the  same  manner  as  moneys 
were  usually  paid  into  court  under  the  practice  of  the 
Court  of  Chancery.    The  Dominion  note  was  then  paid 

into  the  bank  to  the  credit  of  this  matter,  in  the  same 
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manner  as  moneys  o£  ordinary  suits  in  the  Court  of 
Chancery.  The  certificate  of  payment  was  as  follows : 
"The  Canadian  Bank  of  Commerce,  Toronto,  16th  day  of 
November,  1878.— $1,000.  Re  North  Riding  County  of 
York  Election,  1878.  This  is  to  certify  that  William  C. 
Oliver  and  Abram  L.  Taylor  have  this  day  paid  into  this 
bank,  to  the  credit  of  this  account  in  the  Court  of  Chancery 
in  Ontario,  the  sum  of  one  thousand  dollars." 

Mr.  D' Alton  McCarthy,  Q.C.,  for  the  respondent. 
Mr.  G.  D'Arcy  Boidton  for  petitioner. 

Blake,  V.C. — This  is  not  an  objection  to  the  petition. 
The  main  object  sought  by  the  Act  is  to  have  $1,000 
deposited  to  answer  any  order  that  may  be  made  as  to 
costs  or  otherwise.  This  has  been  done.  The  money 
came  virtually  to  the  hands  of  the  clerk,  and  he  directed 
its  deposit  in  the  court,  and  it  found  its  way  there.  The 
only  irregularity  then  is,  that  the  money  was  deposited 
to  this  particular  account,  but  not  headed  with  the  general 
statement,  "The  Dominion  Controverted  Elections'  Ac- 
count of  the  Court  of  Chancery."  Here  the  deposit  was 
in  the  shape  of  a  Dominion  note. 

The  Act  says,  "  the  Clerk  of  the  Court  shall  give  a 
receipt  for  such  deposit,  which  shall  be  evidence  of  the 
sufl^ciency  thereof." 

I  overrule  the  objections,  but  I  will  not  do  so  with 
costs. 
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Before  Mr.  Justice  Galt. 

Whitby,  Uth  to  20th  January,  1879. 

Daniel  McKay,  Petitioner,  v.  Francis  Wayland  Glen, 
Respondent 

Gifts  and  Charities — Bribery — Offers. 

The  respondent  gave  certain  gifts  and  charities  to  a  religious  community, 
a  church,  and  certain  local  associations,  none  of  which  were  political  ; 
the  election  was  never  mentioned. 

Held,  that  where  charitable  donations  are  given  generally,  and  not  with 
a  view  to  influence  any  individual  voter,  they  will  not  vitiate  an 
election.  There  must  be  such  large  and  indiscriminate  gifts  as  to 
leave  no  doubt  on  any  one's  mind  ishat  the  effect  had  been  to  constitute 
general  bribery  ;  and  there  was  no  evidence  of  such  gifts  or  expenditure 
in  this  case. 

Semhle,  that  s.  92  of  the  Dominion  Elections  Act,  1874,  points  to  cases 
where  money,  or  valuable  consideration,  is  given  to  a  voter,  and  not 
to  a  community  generally. 

Charges  against  the  respondent,  that  he  had  promised  an  office  to  the 
son  of  a  voter,  and  a  contract  to  the  voter  himself,  were  contradicted 
by  other  evidence,  and  dismissed. 

One  P.,  some  years  before  the  election,  claimed  that  the  respondent  was 
indebted  to  him,  but  the  respondent  denied  all  liability,  and  the 
dispute  caused  a  coolness  between  them.  One  H.,  four  months  before 
the  election,  was  employed  by  P.  to  collect  another  account  from  the 
respondent,  and  did  so.  H.  stated  to  P.  that  as  the  respondent  was 
in  a  good  humor,  it  would  be  a  good  opportunity  to  get  the  old  account 
settled,  and  asked  P.  if  he.  would  support  the  respondent  in  case  the 
old  account  was  settled.  P.  replied  that  he  might  promise  what  he 
liked.  H.  then  took  the  account  to  the  respondent,  who  looked  it 
over  and  gave  his  note  for  it,  H.  and  the  respondent  never  referred 
to  the  election,nor  to  the  settlement  as  attectingthe  election. 

Held,  that  the  respondent  had  not  been  guilty  of  bribery  in  this  trans- 
action. 

A  charge  against  an  agent  of  the  respondent,  that  he  had  promised  to 
procure  the  office  of  police  magistrate  for  one  W.,  was  denied  by  the 
agent  and  the  respondent ;  and  it  further  appearing  that  W.  had 
acted  on  the  committee,  and  voted,  for  the  opposing  candidate,  the 
charge  was  dismissed. 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  The  election  took  place  on  the  10th  and  17th 
September,  1878. 

Mr.  U Alton  McCarthy,  Q.C.,  and  Mr.  T.  G.  Blackstoch, 
for  petitioner.  - 
Mr.  Robinson,  Q.C.,  and  Mr.  Edgar,  for  respondent. 
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The  evidence  affecting  the  charges  of  corrupt  practices 
is  set  out  in  the  judgment. 

Galt,  J. — The  petition  contained  charges  of  bribery 
and  corrupt  practices  by  the  respondent  and  his  agents  ; 
it  did  not  claim  the  seat. 

There  were  in  all  fifty-three  cases  mentioned  in  the 
particulars,  to  which  several  others  were  allowed  to  be 
added  during  the  trial. 

The  charges  first  proceeded  with  had  reference  to  per- 
sonal acts  of  respondent,  viz. :  A  gift  of  trees  to  the 
Roman  Catholic  cemetery  of  the  village  of  Oshawa  ;  dona- 
tions to  a  religious  body  belonging  to  that  communion 
called  "  The  Sisters  ;"  gifts  to  rifie  associations  ;  money 
spent  at  picnics  ;  and  a  subscription  of  $50  to  discharge 
the  debt  on  a  church.  The  respondent  was  the  only 
witness  examined  as  to  these  chars^es,  and  stated  that  in 
January  or  February  previous  to  the  election,  seeing  the 
cemetery  in  a  very  bare  condition,  he  had  offered  the 
Roman  Catholic  priest  trees  to  plant  if  he  wished  them. 
The  offer  was  accepted  and  the  respondent  ordered  them, 
and  on  their  arrival  paid  for  them.  The  cost  was  $130. 
He  stated  that  it  was  purely  a  voluntary  offer  on  his 
part. 

As  regards  charge  No.  53,  respondent  admitted  that  he 
had  in  the  winter  of  1877  furnished  provisions  to  "The 
Sisters"  to  the  extent  of  $60 ;  he  stated  also  that  he  had 
been  in  the  habit  of  giving  them  money  when  applied  to, 
and  had  also  paid  the  half  of  the  taxes  on  their  house, 
the  other  half  having  been  remitted  by  the  corporation. 

As  regards  charges  48  and  49,  respondent  admitted 
that  he  had  subscribed  $50  to  a  Rifle  Association  for  a 
special  prize,  to  which  a  year  or  two  before  he  had  given 
$30.  No  reference  was  made  go  these  latter  charges, 
either  during  the  case  or  in  the  summing  up  of  the  learned 
counsel. 

As  regards  charge  No.  52,  respondent  admitted  that  he 
had  subscribed  $50  in  payment  of  a  debt  due  on  this 
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church.  Nothing  was  said  in  reference  to  it  during  the 
case  or  in  the  summing  up. 

As  respects  money  spent  at  the  picnics,  he  admitted  he 
had  spent  about  $30  at  one  held  by  the  Eoman  Catholics 
on  1  st  July ;  and  on  the  same  day  he  attended  another 
held  by  the  Sons  of  England  Association,  at  which  he 
spent  the  sum  of  $175.  At  this  last  there  was,  what 
appears  to  be  very  common  now  in  the  country,  contests 
for  prizes  dependent  on  votes  cast  for  particular  persons. 
On  this  occasion  there  was  one  between  himself  and  Mr. 
Gibbs,  for  a  pitcher  (worth  some  $40  or  $50)  to  be  given 
to  the  wife  of  the  successful  party.  The  persons  voting 
paid  a  small  sum  of  money  for  each  vote  ;  the  respondent 
among  others  voted  for  himself,  while  others  voted  for 
Mr.  Gibbs,  among  whom  was  a  person  named  Dingle, 
hereafter  mentioned,  who  cast  no  less  than  one  thousand 
votes  for  him.  The  object  of  these  contests  was  to  raise 
money  for  the  society,  and  I  confess  I  can  see  no  impro- 
priety in  what  was  done  by  the  respondent.  It  is  to  be 
observed  that  none  of  those  gifts  or  expenditures  were 
made  to  any  political  association ;  they  were,  particularly 
as  respects  the  Rifle  Association,  to  bodies  which,  in  all 
probability,  were  composed  of  men  of  both  political 
parties.  The  respondent  has  also  sworn  that  the  election 
was  never  mentioned  or  alluded  to  in  the  slightest  degree 
in  reference  to  any  of  these  gifts  or  charities,  and  no 
evidence  was  called  to  contradict  him. 

By  section  92  of  37  Vic,  chap.  9,  every  person  who, 
directly  or  indirectly,  by  himself,  or  by  any  other  person 
on  his  behalf,  gives,  lends,  or  agrees  to  give  or  lend,  or 
offers  or  promises  any  money  or  valuable  consideration, 
or  promises  to  procure,  or  to  endeavor  to  procure,  any 
money  or  valuable  consideration  to  or  for  any  voter,  or 
to  or  for  any  person  on  behalf  of  any  voter,  or  to  or  for 
any  person  in  order  to  induce  any  voter  to  vote  or  refrain 
from  voting,  or  corruptly  does  any  act  as  aforesaid,  on 
account  of  such  voter  having  voted  or  refrained  from 
voting  at  any  election,  shall  be  deemed  guilty  of  bribery. 
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The  above  enactment  seems  to  point  to  any  money  or 
valuable  consideration  given  to  any  voter,  not  to  the 
community  generally. 

In  the  Hastings  case  (1  O'M.  &  H.  218),  where  the 
charge  was  of  lavish  expenditure  in  anticipation  of  an 
election,  Mr.  Justice  Blackburn  said :  "  There  is  no  law 
yet  which  says  that  any  lavish  expenditure  in  a  neigh- 
borhood, with  a  view  of  gaining  influence  in  the  neigh- 
borhood and  influencing  an  election,  is  illegal  at  all.  In 
order  to  constitute  anything  which  would  be  a  corrupt 
practice  in  respect  of  expenditure  of  that  sort,  it  must  be 
made  with  a  view  of  influencing  a  particular  vote.  If 
such  an  expenditure  is  made  at  a  place,  with  a  tacit  under- 
standing of  this  kind,  '  I  will  incur  bills,  and  spend  my 
money  with  you,  if  you  will  vote  for  me,'  that  not  being 
the  side  on  which  you  intended  to  vote  ;  if  it  is  intended  to 
produce  that  eflect  upon  the  vote, 'it  amounts  to  bribery." 
In  the  Windsor  case  (2  O'M.  &  H.  90),  which  was  a  charge 
of  colorable  charity,  Mr.  Baron  Bramwell  says :  "  It  is 
certain  that  the  coming  election  must  have  been  present- 
to  his  mind  when  he  gave  away  these  things.  But  there 
is  no  harm  in  it  if  a  man  has  a  legitimate  motive  for 
doing  a  thing,  although  in  addition  to  that  he  has  a 
motive  which,  if  it  stood  alone,  would  be  an  illegitimate 
one.  He  is  not  to  refrain  from  doing  that  which  he 
might  legitimately  have  done,  on  account  of  the  existence 
of  this  motive,  which  by  itself  would  have  been  an 
illegitimate  motive.  If  the  respondent  had  not  been  an 
intending  candidate  for  the  borough,  and  yet  had  done 
as  he  has  done  in  respect  to  these  gifts,  there  would 
have  been  nothing  illegal  in  what  he  did  ;  and  the  fact 
that  he  did  intend  to  represent  Windsor,  and  thought 
good  would  be  done  to  him,  and  that  he  would  gain 
popularity  by  this,  does  not  make  that  corrupt  which 
otherwise  would  not  be  corrupt  at  all." 

In  the  Boston  case  (2  O'M.  &  H.  160),  which  was  also 
a  charge  of  charitable  gifts  for  a  corrupt  purpose,  it  ap- 
peared that  the  respondent,  who  had  formerly  represented 
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the  borough,  had  determined  to  distribute  a  large  quantity 
of  coals  among  the  poor  in  the  borough,  and  wrote  a  letter 
to  a  gentleman  expressing  that  desire.  The  coal  was  dis- 
tributed, but  instead  of  the  coals  being  distributed  as  the 
respondent  Parry  had  intended,  to  the  poor  of  the  district, 
cards  were  printed  without  his  knowledge,  and  bearing  the 
signature  of  one  Dyer  (who  acted  subsequently  at  the  elec- 
tion as  the  respondent's  agent  for  the  election  expenses), 

with  these  words  on  them, "Please  deliver  cwt.  of  coals 

to  A.  D  ,  for  Thomas  Parry.  B.  B.  Dyer  ;"  and  on  the 

back  of  the  cards  were  the  words,  "  With  Mr.  Parry's 
compliments."     Mr.  Justice  Grove,  in  giving  judgment, 
says :      It  has  been  over  and  over  again  held  that  an 
unfair  and  improper  donation  with  the  view,  motive,  and 
intention  of  securing  a  vote,  is  corrupt  within  the  mean- 
ing of  the  Corrupt  Practices  Act,  1854.    It  might  be  a 
doubtful  question  (and  it  is  one  which  was  discussed  in 
the  Windsor  case)  whether,  assuming  two  motives  to  exist 
— the  one  being  pure,  and  the  other  with  the  intention  to 
corrupt — you  could  exclude  the  corrupt  intention  and 
rely  wholly  upon  the  pure  intention.  I  think  that  must  be 
rather  a  question  of  degree.  A  man  may  wish  to  be  chari- 
table in  a  neighborhood,  but  at  the  same  time  he  may 
have  an  eye  to  his  own  interests  ;  and  there  must  be  in 
fact  some  limiting  line,  incapable  of  being  defined  in 
words,  where  the  two  things  come  to  a  nearly  equal  bal- 
ance.   We  know,  for  instance,  that  persons  looking  for- 
ward to  be  candidates  for  Parliament  are  generally  pretty 
liberal  to  the  charities  in  the  district,  and  such  liberality, 
as  far  as  I  am  aware,  has  never  been  held  to  vitiate  the 
election ;  I  suppose  upon  the  grounds  that  such  persons 
do  not  select  voters,  as  contradistinguished  from  non- 
voters,  as  the  objects  of  their  charity  ;  that  the  object 
itself  is  good,  and  that  although  the  donors  may  in  so 
bestowing  their  charity  look  to  their  personal  interests 
and  personal  ambition,  still  a  man  is  not  to  be  injured  in 
an  object  of  personal  ambition,  merely  because  he  does 
good  which  perhaps  without  that  stimulus  he  might  not 
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have  been  induced  to  do."  The  learned  Judge  acquitted 
the  respondent  of  personal  corruption,  but  held  that  the 
act  of  the  agent,  in  distributing  the  coals  in  the  way  he 
did,  made  it  an  agency  for  securing  votes  for  him,  and 
was  therefore  corrupt  within  the  meaning  of  the  statute. 

I  refer  particularly  to  this  case,  as  it  was  relied  on 
strongly  by  both  the  learned  counsel  in  their  very  able 
addresses ;  and  it  appears  to  me  to  sustain  the  argument 
that  so  lono'  as  charitable  donations  are  given  generally, 
and  not  with  a  view  to  influence  any  individual  voter, 
they  will  not  vitiate  an  election.  There  must  be  such 
large  and  indiscriminate  gifts  as  to  leave  no  doubt  on 
any  one's  mind  that  the  effect  had  been  to  corrupt  the 
public  mind,  or,  in  other  words,  to  constitute  general 
bribery.  In  the  Gidldford  case  (1  O'M.  &  H.  15)  Mr. 
Justice  Willes  said  :  "  It  is  unnecessary  to  go  into  any 
inquiry  here  as  to  general  bribery.  We  have  no  evidence 
whatever  of  the  prevalence  of  general  bribery  at  the  elec- 
tion. But  do  not  be  mistaken,  and  suppose  that  because 
these  inquiries  turn  upon  individual  cases,  and  upon 
whether  these  cases  are  traced  to  the  member  or  his  agents, 
that  general  corruption  quite  apart  from  acts  of  the  mem- 
bers or  their  agents  would  not  have  the  effect  of  vitiating 
an  election.  It  clearly  would,  because  it  would  show  that 
there  was  no  pure  or  free  choice  in  the  matter,  that  what 
had  occurred  was  a  sham,  and  not  a  reality.  This,  however^ 
is  out  of  the  question  here.  There  may  also  be  bribery 
so  large  in  amount  as  in  itself  to  furnish  evidence,  not 
indeed  of  general  bribery,  but  of  bribery  coming  from  a 
fund  with  which  it  is  impossible,  as  a  matter  of  common 
sense,  not  to  conclui'e  that  the  member  or  at  least  an 
agent  of  his  was  acquainted.  In  that  case  the  proper 
result  would  be  the  vitiation  of  the  election,  because  the 
bribery  was  of  such  an  extent  as  must  have  come  to  the 
knowledge  of  the  member  or  his  agent." 

There  was  no  such  evidence  in  the  present  case.  The 
case  of  the  Sowth  Huron  election  (24  C.  P.  488,  ante  p. 
576)  was  referred  to  by  Mr.  McCarthy  as  showing  that 
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the  gifts  to  the  churches  mentioned  in  that  case  were 
evidence  of  corrupt  practices  on  the  part  of  the  respond- 
ent, but  the  circumstances  were  entirely  different.  It 
was  there  proved  that  large  sums  of  money  were  illegally 
spent,  and  there  could  be  no  doubt  corruption  had  very 
generally  prevailed,  so  much  so  that  it  was  admitted  the 
election  was  void.  Moreover,  in  giving  judgment,  the 
learned  Chief  Justice  says  :  "  We  have  no  information  as 
to  where  these  churches  are,  or  anything  as  to  the  proba- 
ble effect  of  the  subscriptions  thereto  on  the  electors,  of 
the  riding.  We  would  naturally  have  looked  for  some- 
thing enabling  us  more  fully  to  understand  the  true 
position  of  the  matter.  For  example,  it  might  not  have 
been  unimportant  to  have  ascertained  if  the  respondent, 
who  states  that  he  has  represented  the  riding  since  1867, 
was  in  the  habit  of  giving  money  to  these  churches  on 
previous  occasions,  or,  as  we  find  in  some  of  the  English 
cases,  that  as  a  representative  he  was  in  the  habit  of  sub- 
scribing liberally  to  charitable  purposes  at  Christmas 
time."  The  remarks  of  the  learned  Chief  Justice  are 
completely  met  in  the  present  case.  The  charity  was  to 
a  charitable  institution  in  his  own  town  ;  the  cemetery 
was  attached  to  the  same  place  ;  the  Rifle  Association 
belonged  to,  his  own  county,  and  he  had  previously  contri- 
buted to  one  of  them  ;  and,  as  respects  his  general  conduct 
in  reference  to  churches,  etc.,  he  says,  in  his  examination 
by  Mr.  Robinson,  "  I  have  not  given  away  more  this  year 
than  in  other  years.  I  have  given,  including  my  own 
church,  one  thousand  a  year  for  the  past  ten  years.  Since 
1st  January,  1876,  I  have  paid  to  my  own  church  at  least 
$2,500."  That  statement  was  uncontradicted,  and  as  it 
was  of  such  a  speciflc  nature  that  it  could  have  been,  I 
have  no  doubt  that  it  was  true.  I  therefore  find  that 
the  corrupt  practices  here  charged  have  not  been  proved. 

Charge  No.  37,  that  the  respondent  bribed  one  William 
Thomas  Dingle  by  promises  of  office  for  his  son.  There 
was  also  a  further  charge — No  6  of  the  added  charges — 
that  the  respondent  promised  him  a  contract  if  he  would 
support  him. 
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These  two  charges  may  be  considered  together ;  and  if 
the  evidence  given  by  Dingle  himself  be  accepted  as  true, 
they  might  be  considered  as  proven  ;  but  he  is  contra- 
dicted in  every  particular.  He  said  on  his  re -examination, 
referring  to  a  conversation  which  he  had  with  the  respond- 
ent towards  the  end  of  June,  "  Mr.  Glen  said  to  me  that 
I  should  have  the  job,  and  he  would  do  everything  he 
could  for  me,  or  my  son,  if  I  would  support  him."  In 
his  examination  he  says,  in  reply  to  a  question  by  Mr. 
McCarthy  as  to  whether  he  had  had  more  than  one  inter- 
view or  conversation  with  Mr.  Glen  respecting  his  son, 
"  No ;  not  about  my  son ;  not  about  this"  In  reply  to 
the  following  question  by  Mr.  Robinson,  "  Do  you  mean 
to  say  you  had  never  ashed  Mr.  Glen  to  endeavor  to  get  an 
office  for  your  son  ?"  he  said,  "  /  never  dAd.''  Mr.  Garvin, 
his  brother-in-law,  says,  referring  to  a  conversation  with 
Mr.  Glen  which  had  taken  place  on  the  train  previous  to 
this,  "  Mr.  Dingle  asked  me  the  Saturday  previous  to 
interest  myself  with  Mr.  Glen  to  endeavor  to  get  a  situa- 
tion for  his  eldest  son,  Frank,  which  I  promised  to  do." 
Mr.  Garvin  had  also  written  to  Dingle  on  this  very  sub- 
ject. This  letter  was  produced,  and  as  it  was  very  much 
commented  on,  I  will  read  it : 

ToROxXTO,  Out.,  19th  June,  1878. 

Dear  Thomas, — I  had  a  long  interview  with  Mr.  Glen  the  day  I 
left  Oshawa.  He  seems  willing  to  do  what  he  can,  but  he  will  do 
nothing  which  would  invalidata  his  election,  which  he  considers  certain. 
He  states  that  he  has  always  used  his  influence  in  your  favor  in  the 
matter  of  contracts,  irrespective  of  politics,  and  will  continue  to  do  so. 
He  says  further  that  the  Gibbs  never  forgive  ;  and  if  you  have  offended 
them  in  any  way,  they  will  never  forgive  it,  but  will  always  use  it  to 
your  disadvantage.  1  think  there  is  no  doubt  of  this  ;  and  I  quite  agree 
with  him  that  they  are  ready  to  get  rid  of  you  if  possible.  As  to  Frank, 
Mr.  Glen  will  get  him  an  appointment  either  in  a  bank  or  in  a  Govern- 
ment situation,  whichever  you  desire  ;  but  it  must  be  understood  that 
he  does  it  from  friendly  motives  and  not  on  account  of  political  influence. 
He  reminded  me,  however,  that  you  could  not  expect  a  youth  of  Frank's 
age — no  matter  how  capable — to  receive  an  appointment  involving  a 
large  responsibility*  This  is  quite  plain ;  and  he  advised  a  bank  appoint- 
ment on  account  of  the  special  training  it  would  confer,  which  would 
be  of  advantage  in  any  calling  he  might  engage  in  in  after  life.  If  you 
will  write  me  what  you  would  prefer,  I  will  write  him  or  will  see  him 
if  you  consider  it  advisable  ;  or  it  might  be  as  w^ell  if  you  would  talk 
over  the  matter  with  him  personally,  when  you  could  see  how  your 
views  agree  in  regard  to  it.    I  have  nothing  to  advise.    You  know  best 
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what  you  desire  for  Frank,  but  I  see  the  difficulty  of  age  which  suggests 
itself  at  the  outset.    Let  me  hear  from  you  by  return,  at  Hamilton. 

Yours  truly,       (Signed),       Jno.  Garvin. 

This  was  in  Mr.  Dingle's  possession  at  the  meeting  in 
June,  and  consequently,  although  it  maybe  and  probably 
is  true  that  he  had  not  personally  applied  to  Mr.  Glen 
for  a  situation  for  his  son,  he  had  requested  Mr.  Garvin 
to  do  so,  and  knew  that  it  had  been  done.  Mr.  Dingle 
states  that  Mr.  Glen  asked  him  if  he  had  received  a  letter 
from  Garvin,  and  he  replied  that  he  had.  Mr.  Glen 
denies  that  he  ever  asked  him  if  he  had  received  such  a 
letter;  in  fact,  in  his  original  examination,  before  any 
other  evidence  had  been  given,  he  swears  that  to  the  best 
of  his  recollection  no  such  conversation  ever  did  take 
place.  It  is  not  asserted  by  Dingle  that  any  but  one 
conversation  did.  Then,  as  respects  the  interview  with 
Garvin,  Mr.  Glen  in  his  original  examination  says  that, 
meeting  Garvin  on  the  train,  "  I  asked  him  to  use  influ- 
ence with  Dingle  and  Pedlar  (who  are  brothers-in-law 
of  Garvin)  to  keep  them  quiet,  for  I  did  not  expect  them 
to  vote  for  me."  Garvin  has  himself  given  us  a  detailed 
account  of  what  took  place  between  himself  and  Mr.  Glen, 
the  result  being  that  on  his  return  to  Hamilton  he 
writes  the  letter  already  referred  to.  We  must  therefore, 
so  far  as  Mr.  Garvin  is  concerned,  consider  that  what  he 
did  is  contained  in  the  letter,  which  in  no  way  refers  to 
the' election  at  all.  I  therefore  consider  charge  No.  37  is 
not  proved. 

Then,  as -regards  No.  6  of  the  added  charges,  it  must 
He  borne  in  mind  that  the  conversation  in  which  this 
promise  is  said  to  have  taken  place  was  in  June,  towards 
the  latter  end  of  it.  Mr.  Glen  denies  that  he  ever  agreed 
to  give  Dingle  the  contract  at  all.  Gliddon,  a  witness, 
stated  that  in  a  conversation  with  Dingle  at  Oshawa,  on 
the  night  of  the  3rd  of  August,  he  said  to  Dingle,  "  Glen 
wants  you  to  vote  for  him,"  to  which  Dingle  replied,  "No, 
he  never  asked  me  to  vote  for  him ;  he  knows  which  way 
I  go  ;  only  he  does  not  want  me  to  do  anything  against 
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him."  Another  witness,  James  Gall,  said,  in  reference  to 
a  conversation  which  he  had  with  Dingle  in  August,  that 
Dingle  said,  "  If  Glen  had  acted  the  gentleman  with  me, 
and  done  the  work  as  he  agreed  to  do,  he  could  not  have 
expected  me  but  to  vote  against  him ;  but  I  would  not 
have  done  any  more  than  that ;  he  could  not  expect  but 
that  I  would  vote  against  him  ;  give  my  silent  vote 
against  him."  He  added,  "  Now  he  was  going  to  do  all 
he  could  to  defeat  Mr.  Glen."  Dingle,  on  his  previous 
examination,  on  being  questioned  as  to  his  conversations 
with  the  above  witnesses,  had  stated  as  respects  Gliddon, 
"  That  he  had  never  told  Gliddon  that  Glen  knew  his 
politics,  and  never  asked  him  to  support  him."  As 
respects  Gall,  he  said,  "  I  do  not  know  that  I  told  him 
I  would  support  Glen  if  I  got  the  contract.  I  say  most 
positively  I  never  told  Mr.  Gall  to  my  knowledge."  We 
find  also  that  at  a  picnic  which  took  place  on  the  1st  July, 
to  which  I  have  already  referred,  on  a  contest  for  a  pitcher 
as  a  proof  of  public  popularity.  Dingle  cast  one  thousand 
votes  for  Mr.  Gibbs,  as  against  Mr.  Glen,  which  appears 
to  me  to  be  entirely  inconsistent  with  his  having  received 
the  promise  of  a  contract  on  condition  of  his  supporting 
Mr.  Glen  at  the  coming  election.  The  contract  was  in 
reality  given  to  another  person  about  the  end  of  August 
or  beginning  of  September,  shortly  previous  to  the  elec- 
tion. It  is  therefore  plain  that,  so  far  as  Dingle  was 
concerned,  the  respondent  acted  in  a  manner  directly 
contrary  to  what  Dingle  has  sworn  he  promised  to  do 
— and  did  so  at  a  time  when,  if  he  expected  to  secure 
his  support  by  virtue  of  the  otter  of  the  contract,  he  took 
the  most  effectual  means  to  arouse  his  active  opposition, 
which  he  did.  I  am  of  opinion  that  this  charge  is  not 
proved. 

Charge  No.  31,  George  H.  Pedlar  bribed  by  Mr.  Glen 
by  settlement  of  a  claim  for  money.  It  appears  that 
some  years  before  the  election  Mr.  Pedlar  had  had  a 
transaction  with  Mr.  Glen  respecting  some  wringers,  and 
Mr.  Pedlar  contended  that  Mr.  Glen  was  indebted  to  him 
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for  a  deficiency  of  fifty-three  wringers,  Mr.  Glen  at  that 
time  denied  all  liability.  This  occasioned  a  coolness 
between  them,  and  they  had  not  spoken  to  each  other 
for  some  time  until  the  beginning  of  1878.  A  person  by 
the  name  of  Hawthorne,  who  was  employed  both  by  the 
respondent  and  by  Pedlar  to  collect  accounts,  as  their 
agent  respectively,  was  anxious  to  bring  about  a  reconcili- 
ation between  them,  and  this  he  effected  in  March  last. 
In  May,  1878,  Hawthorne  was  employed  by  Pedlar  to 
obtain  payment  of  an  account  which  he  had  against  the 
respondent  for  copper,  and  did  so,  and  obtained  a  note 
for  the  amount.  On  handing  the  note  to  Mr.  Pedlar  he 
said  he  thought  that  Mr.  Glen  was  in  good  humor,  and 
that  it  would  be  a  good  opportunity  to  get  the  other 
account  settled.  He  stated  he  knew  what  the  other 
account  was  ;  it  was  for  the  wringers.  He  asked  Mr. 
Pedlar  whether  in  case  the  account  were  settled  he  would 
support  Mr.  Glen  at  the  election.  Pedlar  said :  "  You 
can  promise  what  you  like,"  and,  according  to  his  own 
evidence,  reserved  to  himself  the  right  to  act  as  he  might 
think  fit.  Mr.  Hawthorne  took  the  account  to  the  re- 
spondent, who  looked  over  it  and  gave  his  note  for  it. 
Hawthorne  states  positively  that  at  the  time  he  presented 
the  account  to  Mr.  Glen,  and  Mr.  Glen  gave  the  note, 
nothing  whatever  was  said  about  the  election.  The 
respondent,  in  reference  to  this  charge,  says  that  nothing 
was  ever  said  to  him  about  the  settlement  of  the  account 
in  relation  to  the  election,  and  that  the  settlement  was 
never  hinted  to  him  as  referring  to  his  election.  That 
statement  is  corroborated  by  the  evidence  of  Hawthorne. 
I  therefore  find  that  the  charge  is  not  proved.  I  may 
add  that  there  was  no  evidence  that  Hawthorne  was  an 
agent  of  the  respondent  as  respects  the  election. 

On  the  morning  of  the  last  day  of  the  trial  Mr.  Mc- 
Carthy applied  to  add  another  charge  of  corrupt  practices 
by  an  agent,  by  promise  of  office  to  one  Wallace,  to  induce 
him  to  vote  for,  or  refrain  from  voting  against,  the  re- 
spondent.   This  application  was  supported  by  an  affidavit 
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of  the  gentleman  who  had  been  engaged  in  preparing  the 
evidence  in  support  of  the  petition,  that  the  evidence  had 
come  to  his  knowledge  only  that  morning.  The  charge 
was  allowed  to  be  added. 

In  the  Cheltenham  case  (1  O'M.  &  H.  64),  Martin,  B.,  in 
reference  to  bribing  by  office,  says  :  "  Where  the  evidence 
as  to  bribery  consists  merely  of  offers  or  proposals  to 
bribe,  the  evidence  required  should  be  stronger  than  that 
with  respect  to  bribery  itself ;  or  where  the  alleged  brib- 
ing is  an  offer  of  employment  it  ought  to  be  made  out 
beyond  all  doubt,  because  when  two  people  are  talking 
of  a  thing  which  is  not  carried  out,  it  may  be  that  they 
honestly  give  their  evidence,  but  one  person  understands 
what  is  said  by  another  differently  from  what  he  intends 
it."  In  the  Coventry  case  {ibid.  107)  Mr.  Justice  Willes 
said,  with  regard  to  mere  offers  to  bribe  :  "  Although  these 
cases  have  been  classed  below  those  of  bribery  by  both 
the  learned  counsel,  it  cannot  be  supposed  that  any  offer 
to  bribe  is  not  as  bad  as  the  actual  payment  of  money.  It 
is  a  legal  offence,  although  these  cases  have  been  spoken 
of  as  being  an  inferior  class,  by  reason  of  the  difficulty 
of  proof,  from  the  possibility  of  people  being  mistaken 
in  their  accounts  of  conversations  in  which  offers  were 
made,  whereas  there  can  be  no  mistake  as  to  the  actual 
payment  of  money."  Again,  in  the  Malloiu  case  (2  O'M. 
&  H.  72),  Mr.  Justice  Morris  said  :  "  I  have  desired  to 
apply  two  rules  to  work  out  my  judgment  by.  They  are 
shortly  these  :  First,  that  I  should  be  sure,  very  sure, 
before  I  come  to  a  decision  adverse  to  any  party  where 
his  character  or  credit  is  involved ;  second,  that  offers 
or  conversations  unaccompanied  by  any  acts  should  be 
much  more  strongly  proved  in  evidence  than  where  some 
clear  definite  act  has  followed  the  alleged  offer  or  conver- 
sation." 

The  above  observations  apply  with  much  force  to  the 
present  case.  It  appeared  the  witness  Wallace  and  the 
alleged  agent,  Higgins,  were  old  friends  ;  that  on  17th 
June,  Wallace  had  made  application  to  be  appointed 
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police  magistrate  of  the  town  of  Whitby,  no  such  office 
being  then  in  existence  ;  and  the  purport  of  his  evidence 
is  that  Higgins  promised  him  Mr.  Glen's  support,  and 
asked  him  to  refrain  from  voting  for  Mr.  Gibbs  himself 
and  get  others  to  refrain  from  voting  for  him.  This  is 
positively  denied  by  Higgins,  who  said  he  was  willing  to 
support  Wallace's  application  as  an  old  friend  ;  that  he 
did  speak  to  Mr.  Glen,  but  that  he  never  asked  Wallace 
to  abstain  from  voting.  Mr.  Glen  says  that  Higgins  did 
speak  to  him  in  favor  of  Wallace ;  but  he  thought  it  was 
a  joke,  and  that  he  told  Higgins  he  thought  Wallace  a 
very  improper  person  for  the  office.  Nothing  was  ever 
done  ;  no  application  was  ever  made  by  the  Council  for 
the  appointment  of  a  police  magistrate  ;  and  nothing- 
more  was  said  about  it.  This  was  some  considerable  time 
before  the  election,  and  the  witness  not  only  voted  for 
Mr.  Gibbs  but  acted  as  one  of  his  committee.  I  find  this 
charge  is  not  proved. 

T  find  that  no  corrupt  practices  have  been  proved  to 
have  been  committed  by  or  with  the  knowledge  or  consent 
of  the  said  Francis  Wayland  Glen. 

Petition  dismissed  with  costs. 

The  Supreme  Court  of  Canada,  on  the  appeal  of  the 
petitioner,  affirmed  the  judgment  of  Mr.  Justice  Gait.  (3 
Sup.  Ct.  R  641.) 

(14  Commons  Journal,  1879,  p.  14.) 
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Before  Mr.  Justice  Armour. 

Belleville,  27th  January,  1879. 

W[[.LiAM  Robert  Aylesworth,  Petitioner,  v.  John 
White,  Respondent. 

Ballots — Marks  by  Deputij  Returning  Officers — Void  election. 

Certain  deputy  returning  officers,  before  giving  out  ballot  papers  to  the 
voters  at  the  election  in  question,  placed  numbers  on  the  ballots  cor- 
responding with  the  numbers  attached  to  the  names  of  such  voters  on 
the  voters'  lists. 

Held,  1 .  That  the  deputy  returning  officers  had  acted  contrary  to  law  in 
numbering  the  ballots,  and  that  the  ballots  so  numbered  should  be 
rejected  as  tending  to  the  identification  of  the  voters. 

2.  That  such  conduct  >if  the  deput}'-  returning  officers  having  had  the 
effect  of  changing  the  result  of  the  election,  a  new  election  was 
ordered. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  claimed  the  seat  for  the  petitioner  on  a 
scrutiny  of  the  ballots. 

Mr.  Bethune,  Q.C.,  and  Mr.  Holden,  for  petitioner. 
Mr.  G.  D.  Dickson,  and  Mr.  Fralick,  for  respondent. 

It  appeared  that  the  petitioner  and  re.spondent  were 
candidates  at  the  election  held  on  the  10th  and  17th 
September,  1878,  the  vote  being:  For  petitioner,  1,205; 
for  respondent,  1,188.  On  a  recount  before  the  Junior 
Judge  of  the  County  of  Hastings,  it  appeared  that  the 
ballots  for  live  polling  divisions,  Nos.  1  and  5  Hunger- 
ford,  Nos.  3  and  5  Thurlow,  and  No.  2  Tyendinaga,  had 
numbers  on  the  back.  The  Junior  Judge  rejected  the 
ballots  in  two  of  the  divisions,  No.  5  Thurlow  and  No. 
2  Tyendinaga,  and  allowed  the  ballots  in  the  three  other 
divi-sions,  thereby  giving  the  seat  to  the  respondent  by  a 
majority  of  twenty  votes.  The  evidence  as  to  the  placing 
of  numbers  on  the  backs  of  the  ballots  was  as  follows  : 

Benjamin  Henry,  deputy  returning  officer.  No.  1, 
Hungerford :  I  put  the  same  number  on  the  ballots  and 
counterfoil ;  I  held  the  counterfoil  in  my  hand  until  the 
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voter  came  back  with  his  ballot,  and  then  I  saw  that  the 
same  number  and  my  initials  were  on  the  ballot  that  the 
voter  brought  back  to  me,  and  then  T  tore  up  the  counter- 
foil and  put  the  ballot  in  the  box.  The  number  was 
taken  at  random  without  reference  to  the  voters'  list, 
and  was  a  private  mark  of  my  own.  I  did  not  in  any 
case  put  the  same  number  on  the  ballot  as  was  the  num- 
ber of  that  particular  voter  on  the  voters'  list.  I  could 
not  identify  a  voter  by  the  numbers  on  the  ballots,  nor 
could  any  one  else. 

In  this  division  it  was  found  that  35  of  White's  and  2 
of  Ayles worth's  ballots  corresponded  with  the  numbers  on 
the  voters'  list. 

Michael  Lesarge,  deputy  returning  officer,  No.  5,  Hun- 
gerford  :  I  commenced  to  number  the  ballots  from  No.  1 
of  my  own  accord,  when  I  was  directed  by  the  scrutineer 
of  Mr.  White,  a  namesake  of  his,  to  number  them  from 
the  voters'  list ;  then  I  commenced  doing  so.  I  think  I 
had  numbered  eight  or  ten  when  I  was  told  by  Mr. 
White  that  I  had  to  number  the  ballots  according  to  the 
voters'  list.  I  am  not  certain  whether  the  numbers  I  put 
on  the  ballots  were  the  numbers  from  the  voters'  list  kept 
by  me,  or  from  the  voters'  list  kept  by  the  clerk.  I  followed 
the  numbering  on  one  of  the  books,  whichever  it  was  ; 
some  ballots  are  not  numbered  ;  eighteen  is  the  lowest 
number  w^hich  is  on  the  ballots.  I  put  the  numbers  on 
the  counterfoils  at  first ;  then  I  stopped  and  put  th^ 
numbers  on  the  ballots. 

In  this  division  it  was  found  that  in  the  voters'  list 
kept  by  the  deputy  returning  officer,  the  names  of  the 
voters  were  numbered  up  to  92;  that  on  the  ballots  18 
was  the  low^est,  and  92  the  highest  number ;  and  that  10 
of  Aylesworth's  and  2  of  White's  ballots  were  not  num- 
bered. 

Edward  Thresher,  deputy  returning   officer,  No.  3^ 
Thurlow:  I  do  not  know  who  put  the  figures  on  the 
'backs  of  the  ballots  now  shown  me.    They  might  have 
been  put  on  when  the  ballots  were  counted.    There  were 
51 
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no  numbers  on  the  ballots  when  they  were  put  into  the 
box,  and  there  were  no  numbers  on  the  ballots  when 
they  were  taken  out  and  counted.  Mr.  Taylor  and  Mr. 
Brentnall  were  scrutineers. 

Eleazer  Brentnall :  I  assisted  to  count  the  ballots  as 
Mr.  Thresher  took  them  out  of  the  box.  He  said  who 
they  were  for,  and  I  put  on  the  numbers.  I  numbered 
them  from  one  forward,  just  as  they  came  out  of  the  box, 
to  see  if  they  tallied  ri^ht.  These  numbers  were  not  on 
them  when  they  were  taken  out  of  the  ballot  box. 

Albert  Loucks,  deputy  returning  officer,  No.  5,  Thurlow: 
The  numbers  on  the  ballots  are  the  same  as  those  which 
appear  on  the  voters'  list. 

Edward  HollingswortJi,  deputy  returning  officer,  No.  2, 
Tyendinaga :  The  numbers  on  the  ballots  are  the  same  as 
those  on  the  voters'  list.  The  number  which  was  opposite 
a  voter's  name  on  the  list  was  the  number  which  I  always 
put  on  the  ballot,  except  in  one  case  where  I  made  a 
mistake,  and  put  on  8  instead  of  2. 

At  the  opening  of  the  case,  counsel  for  the  petitioner 
submitted  that  the  recount  by  the  County  Judge  was  the 
only  recount  that  could  be  had,  and  that  his  recount  was 
final,  and  not  open  to  revision  by  any  other  Court. 

Mr.  Justice  Armour  held  that  the  recount  by  the 
County  Judge  was  not  final,  and  that  this  Court  had 
power  to  recount  upon  a  petition  like  the  present. 

Counsel  for  the  petitioner  then  submitted  that  all  the 
ballots  ought  to  be  allowed,  and  that  the  proper  way  of 
determining  the  question  as  to  their  validity  was  upon  the 
ballots  themselves,  and  that  parol  evidence  could  not  be 
received  as  to  the  nature  of  a  mark  on  the  ballots,  or  to 
show  with  what  intent  the  deputy  returning  officer  put 
marks  upon  the  ballots. 

Mr.  Justice  Armour  held  that  such  evidence  could  be 
admitted. 

At  the  close  of  the  evidence  the  ballots  were  examinee 
and  it  appealed  that  the  following  had  numbers  upon 
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them,  as  explained  by  the  evidence  given  above:  No.  1, 
Hungerford,  Aylesworth,  2,  White,  35;  No.  5,  Hungerford, 
Aylesworth,  56,  White,  24  ;  No.  3,  Thurlow,  Aylesworth, 
55,  White,  50  ;  No.  5,  Thurlow,  Aylesworth,  88,  White, 
49 ;  No.  2,  Tyendinaga ;  Aylesworth,  77,  White,  79. 

Mr.  Bethune,  for  the  petitioner,  thereupon  admitted 
that  it'  the  ballots  cast  at  No.  5,  Thurlow,  and  No.  2, 
Tyendinaga,  were  rightly  rejected,  then,  unless  all  the 
ballots  cast  at  No.  1,  Hungerford,  were  rejected,  the  peti- 
tioDer  could  not  obtain  a  majority  ;  that  if  all  the  ballots 
cast  at  No.  1,  Hungerford,  were  not  rejected,  the  peti- 
tioner would  be  in  a  minority,  and  he  submitted  that  in 
that  event  it  was  clear  that  there  must  be  a  new  election  ; 
that  the  act  which  caused  the  ballots  cast  at  No.  5,  Thur- 
low, and  No.  2,  Tyendinaga,  to  be  rejected,  was  the  act  of 
the  deputy  returning  officer ;  and  that  the  constituency 
must  not  be  disfranchised  by  the  act  of  that  officer. 

[Aemour,  J. — If  what  was  done  at  No.  5,  Thurlow,  and 
No.  2,  Tyendinaga,  affiscted  the  result  of  the  election  by 
causing  the  respondent  to  be  returned  when  otherwise  the 
petitioner  would  have  been  returned,  there  must  be  a  new 
election]. 

Mr.  Dickson,  for  the  respondent,  admitted  that  such  a 
result  seemed  consistent  with  justice  and  common  sense. 
He  cited  Woodward  v.  Sarsons  (L.  R.  10  C.  P.  753). 

Armour,  J. — I  think  the  ballots  cast  at  No.  5,  Thurlow, 
and  No.  2,  Tyendinaga,  were  rightly  rejected.  The 
statute,  37  Vic,  c.  9,  s.  55  (Can.),  as  amended  by  the 
statute,  41  Vic,  c.  6,  s.  10  (Can.),  provides  that  in  counting 
the  votes  the  deputy  returning  officer  "  shall  reject  all 
"  ballot  papers  which  have  not  been  supplied  by  the 
"  deputy  returning  officer,  all  those  by  which  votes  have 
"  been  given  for  more  candidates  than  are  to  be  elected, 
"  and  all  those  upon  which  there  is  any  writing  or  mark 
"  by  which  the  voter  could  be  identified."  The  provisions 
are  imperative.  The  ballots  cast  at  these  two  polling  sub- 
division had  marks  upon  them  by  which  the  voter  could 


768 


DOMINION  ELECTIONS. 


[A.D. 


be  identified.  By  comparing  the  numbers  upon  the  ballots 
with  the  numbers  on  the  voters'  lists,  it  could  be  ascer- 
tained which  way  each  voter  had  voted.  Woodward  v. 
Sarsons  is  precisely  in  point,  and  must  govern  this  case, 
It  is  there  said  that  the  ballot  paper  must  not  be  marked 
so  as  to  show  that  the  voter  intended  to  vote  for  more 
candidates  than  he  was  entitled  to  vote  for,  nor  so  as  to 
leave  it  uncertain  whether  he  intended  to  vote  at  all,  or 
for  which  candidate  he  intended  to  vote,  nor  so  as  to 
make  it  possible  by  seeing  the  paper  itself,  or  by  reference 
to  other  available  facts,  to  identify  the  way  in  which  he 
has  voted. 

1  think  I  cannot  reject  all  the  ballots  cast  at  'No.  1, 
Hungerford,  and  perhaps  not  any  of  them.  All  that  I 
have  any  doubt  about  are  those  having  upon  them  num- 
bers corresponding  with  numbers  set  opposite  to  the  names 
of  voters  on  the  voters'  list ;  but  the  rejection  of  these 
would  not  put  the  petitioner  in  a  majority,  and  it  becomes 
therefore  unnecessary  to  consider  whether  they  ought  to 
be  rejected.  The  rest  of  the  ballots  cast  at  this  polling 
subdivision  were  proved  not  to  have  had  any  writing  or 
marks  upon  them  by  which  the  voter  could  be  identified. 
They  were  numbered,  and  improperly  numbered,  by  the 
deputy  returning  officer ;  but  his  evidence,  which  is  un- 
contradicted, shows  that  the  voters  could  not  be  identified 
by  the  numbers  or  by  reference  to  other  available  facts. 

There  must  therefore  be  a  new  election,  and  without 
costs.  The  petitioner,  Mr.  Aylesworth,  would  have  had  a 
majority  of  the  votes  of  the  electors,  had  it  not  been  for  the 
irregularities  of  the  deputy  returning  officers,  by  which, 
and  the  recount  before  the  County  Judge,  he  has  been 
put  in  a  minority.  The  effect  of  these  irregularities  is  not 
to  seat  the  minority  candidate,  but  to  avoid  the  election. 
The  minority  candidate  was  returned  by  reason  of  the 
deputy  returning  officers'  irregular  mode  of  conducting 
the  poll,  by  which  the  ballots  of  a  certain  number  of 
voters  were  as  effectually  destroyed  as  if  they  had  been 
put  in  the  stove.      (13  Commons  Journal,  1879,  p.  4.) 
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EAST  ELGIN. 
Befoee  Mr.  Vice-Chancellor  Blake. 

St.  Thomas,  21tli-28th  January,  and  7th  February,  1879. 

Archibald  Blue,  Petitioner,  v.  Thomas  Arkell, 
Respondent. 

Excessive  treating  by  an  agent — "  Common  custom  of  the  country^^ — 
Cor7'upt  practice — Costs. 

One  D.,  who  had  been  a  candidate  for  various  offices  for  twenty  years 
prior  to  the  election  in  question,  and  had  freely  employed  treating  as 
an  element  in  his  canvassing,  became  an  agent  of  the  respondent,  and 
treated  extensively,  as  was  his  common  practice,  during  the  election. 
The  respondent  was  aware  of  D.  's  practices,  and  once,  in  the  early 
part  of  the  canvass,  cautioned  D.  as  to  his  treating,  but  never  repudi- 
ated him  as  his  agent.  . 

Held,  on  the  evidence,  that  as  D.  did  no  more  in  the  way  of  treating 
during  the  election  than  he  had  done  on  former  occasions,  and  had  em- 
ployed treating  as  he  ordinarily  did  as  his  argument,  and  had  not  used 
it  as  a  means  of  corruptly  influencing  the  electors,  he  was  not  guilty 
of  a  corrupt  practice. 

Semble,  the  treating  proved  in  this  case,  if  practised  by  one  not  thereto- 
fore given  to  such  practice,  would  have  been  sufficient  to  have  avoided 
the  election. 

Observations  on  the  law  as  it  now  stands,  as  holding  out  inducements  to 
candidates  to  employ  men  who  are  habitual  drinkers  to  canvass  by 
systematic  treating,  and  thus  cause  electioneering  to  depend  upon 
popularity  aroused  by  treating,  rather  than  the  merits  of  the  candi- 
dates, or  the  measures  they  advocate. 

The  petition  was  dismissed  without  costs,  following  the  Carr-icTcfergus 
case  (21  L.  T.  N.  S.  356 ;  1  O'M.  &  H.  264). 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  Prior  to  the  trial,  preliminary  objections  to 
certain  allegations  of  the  petition  were  disposed  of  by 
Mr.  Vice-Chancellor  Proudfoot  (4  App.  R.  412). 

Mr.  Colin  Macdougcdl  and  Mr.  Ooyne,  for  petitioner. 
Mr.  D' Alton  McCarthy,  Q.C.,  and  Mr.  Urmatinger,  for 
respondent. 

Blake,  V.  C. — All  the  charges  have  been  disposed  of  in 
this  case  except  those  connected  with  Samuel  Day,  as  to 
which  the  following  is  the  material  testimony : 

The  respondent  in  his  evidence  says  of  him  :  "  Mr.  Day 
lives  near  town.    He  was  nominated,  and  retired  in  my 
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favor.  He  asked  the  delegates  there  to  support  me.  Mr. 
Day  went  with  me.  Mr.  Day  went  with  me  through  the 
Air  Line  and  Canada  Southern  shops.  We  were  canvass- 
ing. I  suppose  he  was  doing  what  he  could  to  promote 
my  election.  He .  attended  a  meeting  at  Dexter  and 
Copenhagen  ;  he  attended  the  meeting  at  Aylmer.  After 
the  nomination  he  went  to  assist  me  at  the  Copenhagen 
meetino^.  No  doubt  his  assistance  was  valuable.  I  knew 
he  was  actively  engaged  for  me.  I  told  Mr.  Day  in  the 
early  part  of  the  canvass  he  must  be  careful  not  to  treat. 
Mr.  Day  is  in  independent  circumstances.  He  said  he 
had  no  money  on  nomination  day,  and  I  loaned  him  ten 
dollars.  He  had  come  away  without  funds.  He  has 
borrowed  money  from  me  a  hundred  times,  and  I  from 
him.  From  beginning  to  end  I  never  directly  or  indirectly 
treated,  or  used  any  undue  influence,  through  the  six 
weeks  the  election  lasted." 

Samuel  Day  :  "  I  treat  frequently  ;  I  have  done  so  ever 
since  T  became  a  man.  People  asked  me  to  have  a  glass 
of  ale  and  I  returned  it.  I  am  very  fond  of  company.  I 
always  ask  other  people  when  about  me  to  drink  ;  this 
is  my  habit  I  keep  no  liquor  in  my  house.  I  never 
drank  alone  in  my  life.  I  never  offered  a  man  anything 
with  the  intention  of  influencing  his  vote.  I  treated 
Wooley.  I  don't  know  the  occasion  to  which  he  referred. 
Maybe  I  asked  him  into  Penwarden's.  I  never  held  out 
an  inducement.  He  told  me  he  was  not  going  to  vote. 
I  said,  '  That  is  right.'  I  never  said  anything  about  in- 
fluencing his  vote.  Mr.  Arkell  cautioned  me  about  the 
treating.  I  said  it  was  none  of  his  business,  and  that  1 
would  do  as  I  had  always  done.  I  knew^  the  law  was 
strict,  and  that  I  dare  not  treat  with  the  intention  of 
influencing.  I  might  have  treated  Mr.  Lightfoot  and  Mr. 
Mordinger.  I  do  not  think  you  could  influence  either 
of  these  men.  Sinclair  i.^  much  about  the  taverns  ;  he 
drinks  a  good  deal  and  does  not  treat.  He  takes  an  active 
part  in  politics.  He  introduced  the  subject.  I  had  not  the 
election  on  my  mind  when  I  took  the  electors  in  to  treat. 
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I  should  have  liked  to  have  seen  Mr.  Arkeli  elected.  I 
mentioned  it  was  necessary  to  have  a  change  in  the  govern- 
ment.   I  do  more  work  outside  than  on  the  platform." 

[The  evidence  of  the  other  witnesses  was  confirmatory 
of  Day's  usual  practice  of  indiscriminate  treating.] 

I  have  perused  all  the  cases  to  vvhich  1  have  been 
referred,  and  any  others  that  I  have  been  able  to  find  on 
the  subject  of  treating,  and  from  them  quote  the  follow- 
ing passages  in  the  English  cases  bearing  on  the  con- 
struction of  the  section  in  question,  as  to  treating.  Mr. 
Justice  Willes  in  the  Tamworth  case  (1  O'M.  &  H.  82-3) 
says :  "  Treating,  to  be  corrupt,  must  be  treating  under 
circumstances  and  in  a  manner  that  the  person  who 
treated  used  meat  or_drink  with  a  corruptjnind,  that  is, 
with  a  view  to  induce  people,^  by  the_£ajnpemig_pf_^^ 
appetites,  to  vote^OT^Q  JL^st^in  from  voting^^Jid^Jn^so 
doing  to  act  otherwise  than  they  would  have  done  with- 
out the  inducement  of_meat_or  drink."  Mr.  Justice 
Blackburn,  in  the  Walling  ford  case  (1  O'M.  &  H.  58), 
says :  "  I  think  that  what  the  Legislature  means  by 
the  word  '  corruptly,'  for  the  purpose  of  influencing 
a  vote,  is  this:  that  whenever  a  candidate  is,  either 
by  himself  or  by  his  agent,  in  any  w^ay  accessory  to 
providing  meat,  drink,  or  entertainment  for  the  pur- 
pose of  being  elected,  witliaji_jntoition_jto__£^ 
an  efFect_ju.pon  the  election,  that  amounts  to  corrupt 
treating.  Whenever  also  the  intention  is  by  su^hjneans 
to^gain  popularity  and^^thereby  to  ^§dff'ect_the  election, 
or  if  it  be  that  persons  are  afraid  that  if  they  do  not 
provide  entertainment  and_dTinjk_tQ_secure  th_e  strong 
interesr"or^he  publican^^nd__of_th£__pers£ms^ 
drink  whenever  they  can  g^et  it  for  nojthinff,  they  will 
become  unpopular,  and  they  therefore^ provide  it  in  order 
to  _afFect  the  election — when  there  is  an  intention  in  the 
mind,  either  of  the  candidate  or  his  agent,  to  produce 
that  effect,  then  I  think  that  is  corrupt  treating." 

Again,  in  the  Coventry  case  (1  O'M.  &  H.  106)  Mr.  Jus- 
tice Willes  says :  "  When  eating  and  drinking  take  the 
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form  of  enticino'  ]3eople  for  the  purpose  of  induciiig_tlieni 
to  change  their  minds,  and  to  vote  for  the  party  to  which 
tlTey"^Ho  not^ belong,  then  it  becomes  comipi^Ta^^^^^^ 
bioden  by  the  statute.  Until  that  arrives,  the  mere  fact 
of  eating  and  drinking,  even  with  the  connection  which 
the  supper  had  with  politics,  is  not  sufficient  to  make  out 
corrupt  treating."  Again,  in  the  Bodmin  case  (1  O'M. 
&;  H.  125):  "The  Jud^e  must  satisfy  his  mind  whether 
that  which  was  done  was  really  done  ii^  jjO_unusual  and 
so  suspicious  a  way  that  he  ough^LJiQ— iiQJjute  to  the 
person  who  has  done  it  a  criminal  intention  in  doing  it, 
or  whether  the  circumstances  are  such  that  it  may  fairly 
be  imputed  to  the  man's  generosity^  or  JnsjpiBfusiaQ^jii: 
his  desire  to  express  his  o^ood-will  to  those  jv\^ho  honestly 
lielp  his  cause^  without  resorting  to  the  illegal  means  of 
attractnig  voters  by  means  of  an  appeal  to  their  appetites." 
Mr.  Baron  Martin  says  {Bradford  case,  1  O'M.  &  H.  37) : 
"What  is  the  exact  meaning  of  the  word  'corruptly?'  I 
am  satisfied  that  it  means  a  thing  done  with  an  evil  mind 
and  intention,  and  unless  there  be  an  evil  mind  or  an 
evil  intention  accompanying  the  act,  it  is  not  corruptly 
done.  '  Corruptly'  means  an  act  done  by  a  man  knowing 
that  he  is  doing  what  is  w^ong,  and  doing  it  with  an  evil 
object."  In  the  Lidtfield  case  (1  O'M.  &  H.  25),  Mr.  Jus- 
tice Willes  says :  "  It  may  be  doubted  whether  treating  in 
the  sense  of  ingratiation  by  mere  hospitality,  even  to  the 
extent  of  profusion,  was  struck  at  by  the  common  law. 
It  is,  however,  certain  that  it  is  now  forbidden  under 
penalties  by  the  17th  and  18th  Vic,  c.  102,  whenever 
it  is  resorted  to  for  the  purpose^of^ampering^ people's 
appetites,  and  thereby_indacing  electors  either_to  vote 
or  to  abstain  from  voting  otherwise  than  they  would 
have  done  iftheir  palates  had  not  been  tickled  by  eating 
and  drinking  supplied  bythe  candidates." 

I  should  have  been  glad  if  I  could  have  found  that  it 
had  been  held  in  this  country  that  the  ordinary  treating, 
as  here  practised,  was  a  means  of  ingratiation,  of  enticing 
or  inducing,  in  a  way  repugnant  to  the  spirit  of  our 
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election  laws,  and  which,  if  indulged  in  during  the  canvass 
by  either  the  candidate  or  his  agent,  would  be  a  reason 
for  setting  aside  the  election.  It  is  true  that  the  cases 
to  which  I  shall  refer  were  disposed  of  under  an  enact- 
ment differing  from  that  on  which  this  case  depends,  but 
the  law  for  the  guidance  of  electors  and  candidates  has 
been  there  expounded,  and  principles  have  been  distinctly 
laid  down  by  which  I  am  bound. 

In  the  Glengarry  case  {ante  p.  8,  s.  c,  Brough  on  Elec- 
tions, p.  22),  Hagarty,  C.  J.,  uses  the  following  language  : 
"  I  feel  bound  to  say  that  the  evidence  given  by  the 
respondent  seemed  given  with  great  candor,  and  favorably 
impressed  me  as  to  its  truth,  and  I  feel  wholly  unable  to 
draw  from  it  any  honest  belief  that  he  provided  this 
entertainment,  consisting  apparently  of  a  glass  of  liquor 
all  around,  with  any  idea  that  he  was  thereby  seeking  to 
influence  the  election  or  promote  his  election  in  any  of 
the  senses  referred  to  in  the  cases.  He  was  unaware  of 
the  state  of  the  law  on  this  subject,  as  he  says.  He  is  not 
to  be  excused  on  the  ground  of  his  ignorance  ;  but  the 
fact  (his  ignorance)  is  not  wholly  unimportant  as  bearing 
on  the  common  custom  of  the  country — too  common  as  it 
unfortunately  is — of  making  all  friendly  meetings  the 
occasion  or  the  excuse  of  a  drink  or  treat.  The  strong 
impression  on  my  mind,  and  I  think  it  would  be  the  im- 
pression of  any  honest  jury,  is  that  the  treats  in  question 
were  just  given  in  the  common  course  of  things  as  fol- 
lowing a  common  custom.  In  the  appropriate  language 
already  cited  the  Judge  must  satisfy  himself  whether  the 
thing  which  was  done  was  really  done  in  so  unusual  and 
suspicious  a  way  that  he  ought  to  impute  to  the  person  a 
criminal  intention  in  doing  it." 

In  the  Kingston  case  (anteip.  623,  s.  c.  11  Can.  L.  J.  23), 
Richards,  C.J.,  says  :  "  The  general  practice  which  prevails 
here,  amongst  classes  of  persons  many  of  whom  are  voters, 
of  drinking  in  a  friendly  way  when  they  meet,  would 
require  strong  evidence  of  a  very  profuse  expenditure 
of  money  in  drinking,  to  induce  a  Judge  to  say  that  it 
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was  corruptly  done  so  as  to  make  it  bribery,  or  come 
within  the  meaning  of  '  treating  '  as  a  corrupt  practice  at 
the  common  law."  The  learned  Chief  Justice  adds  :  "  I 
must  confess  to  have  been  very  much  embarrassed  in 
coming  to  a  conclusion  in  this  matter  satisfactory  to  my- 
self. If  it  were  not  that  I  felt  compelled  to  look  upon 
this  branch  of  the  case  in  the  nature  of  a  penal  proceeding, 
requiring  that  the  petitioner  should  prove  his  allegations 
affirmatively  by  satisfactory  evidence,  and  that  he  might 
have  given  further  evidence  to  have  repelled  some  of  the 
suggestions  in  respondent's  favor,  if  such  suggestions  were 
not  reasonable  ones,  I  should  be  bound  to  decide  against 
the  respondent ;  but  looking  at  the  whole  case,  I  do  not 
think  I  ought  to  do  so.  If  it  is  found  from  experience 
that  the  provisions  contained  in  the  present  laws  now  in 
force  in  the  Dominion  and  in  Ontario  do  not  effectually 
put  an  end  to  corrupt  practices  at  elections,  and  that  in 
order  to  do  so  it  will  be  necessary  to  bring  candidates 
within  the  highly  penal  provisions  of  declaring  them, 
when  they  violate  the  law,  incapable  of  being  elected  or 
holding  office  for  several  years,  Election  Judges  will 
probably  find  themselves  compelled  to  take  the  same 
broad  view  of  the  evidence  to  sustain  these  highly  penal 
charges  that  experience  compelled  committees  of  the 
House  of  Commons  to  take  as  to  the  evidence  necessary 
to  .set  aside  an  election." 

In  the  North  Middlesex  case  {ante  p.  876,  s.  c.  12  Can. 
L.  J.  15),  the  Chancellor  says :  "  Then  there  is  the  custom 
of  the  country — not  to  be  commended,  but  still  to  be 
taken  into  account — to  take  drink  in  the  bar-rooms  of 
taverns,  and  to  do  so  in  the  shape  of  treating  some  or  all 
of  those  assembled  with  them  in  the  room — the  '  crowd  ' 
as  it  is  often  callerl.  .  .  .  The  respondent  is  a  farmer,  and 
has  for  the  last  sixteen  years  followed  the  business  of  a 
drover.  He  says  that  it  is  the  practice  of  drovers  to  go 
to  taverns  as  the  best  place  for  meeting  with  farmers  and 
hearing  of  cattle ;  that  such  has  been  his  practice,  and 
that  he  has  always  been  in  the  habit  of  treating  at 
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taverns  in  the  course  of  his  business,  and  this  is  con- 
firmed by  the  evidence  of  other  witnesses.  He  states 
that  when  he  became  a  candidate  he  canvassed  personally 
through  the  riding,  and  went  to  the  taverns  as  good 
places  to  meet  with  the  electors  ;  that  on  these  occasions 
he  sometimes  treated  ;  sometimes  friends  who  were  with 
him  treated  ;  and  the  treating  was  sometimes  by  others 
who  were  not  friends,  and  the  treating  was  general  to  all 
who  might  happen  to  be  present.  As  to  its  extent,  he 
says  it  was  much  less  than  was  his  habit  in  the  course  of 
his  business — not  more,  he  says,  than  one-fifth  as  much. 
He  denies  emphatically  that  he  treated  with  any  view 
of  influencing  voters  ;  that  he  made  no  distinction  as  to 
whom  he  treated  ;  that  he  had  not  taken  legal  advice  ; 
that  he  meant  to  obey  the  law  ;  and  that  he  thought  that 
in  what  he  did  he  committed  no  infraction  of  the  law." 
The  learned  Chancellor  continues  :  "  I  think  that  the 
respondent,  in  doing  what  he  did,  was  treading  upon 
dangerous  ground  ;  but  before  holding  that  his  seat  is 
thereby  avoided  and  himself  disqualified,  I  must  be  satis- 
fied that  what  he  did  was  done  with  a  corrupt  intent, 
and  in  judging  of  this  the  general  habit  of  treating  in 
the  country,  and  the  respondent's  own  practice,  may 
properly  be  considered.  It  seems  all  to  come  to  this  : 
treating  is  not  per  se  a  corrupt  act.  The  intent  of  the 
act  must  be  judged  by  all  the  circumstances  by  which  it 
is  attended.  If  in  this  case  the  evidence  led  me  to  the 
conclusion  that  the  respondent  did  what  he  did  in  order 
to  make  for  himself  a  reputation  for  good  fellowship  and 
hospitality,  and  thereby  to  influence  electors  to  vote  for 
him,  I  should  incline  to  think  it  a  species  of  bribery 
which  would  avoid  the  election  at  common  law  ;  but 
upon  a  careful  consideration  of  the  evidence  it  does  not 
lead  me  to  that  conclusion.  There  was  nothing  wrong  in 
the  eye  of  the  law  in  the  respondent  making  his  canvass 
by  meeting  the  electors  at  taverns,  and  he  does  not  seem 
to  have  abused  the  occasions  of  so  meeting  them  by  seek- 
ing to  obtain  their  votes  by  pampering  their  appetites  for 
drink,  or  by  other  undue  means." 


776 


DOMINION  ELECTIONS. 


By  section  98  of  the  Dominion  Elections  Act,-  1874,  it 
is  enacted  that  "  The  offences  of  bribery,  treating,  or 
undue  influence,  or  any  of  such  offences,  as  defined  by 
this  or  an}^  other  Act  of  the  Parliament  of  Canada,  shall 
be  corrupt  practices  within  the  meaning  of  the  provisions 
of  this  Act and  by  section  94  of  this  statute  the 
offence  of  treating  is  thus  defined :  "  Every  candidate 
who  corruptly,  by  himself  or  by  or  with  any  person,  or 
by  any  other  ways  or  means  on  his  behalf,  at  any  time 
either  before  or  during  any  election,  directly  or  indirectly 
gives  or  provides,  or  causes  to  be  given  or  provided,  or  is 
accessory  to  the  giving  or  providing,  or  pays  wholly  or 
in  part  any  expenses  incurred  for  any  meat,  drink, 
refreshment,  or  provision  to  or  for  any  person,  in  order 
to  be  elected,  or  for  being  elected,  or  for  the  purpose  of 
corruptly  influencing  such  person  or  any  other  person  to 
i^ive  or  refrain  from  giving  his  vote  at  such  election,  shall 
be  deemed  guilty  of  the  offence  of  treating."  So  that  to 
make  this  offence  a  corrupt  practice  there  must  be  the 
corrupt  giving  for  the  purpose  of  corruptly  influencing. 
Treating  is  not  in  itself  illegal,  and  in  considering  wliether 
it  is  a  corrupt  practice  or  not,  it  is  under  the  authorities 
proper  to  look  at  the  habits  of  the  man  accused  Qf  the 
offence,  and  endeavor  to  ascertain  his  intention  in  the 
treating  complained  of.  It  is  not  to  be  inferred  that  the 
act  is  corrupt  simply  because  an  election  is  going  on. 

There  is  no  doubt  that  with  the  agent  Day  treating 
was  an  ordinary  act  of  everyday  life.  Whenever  and 
wherever  the  occasion  offered  it  was  indulged  in.  He 
is  described  as  a  man  who  did  not  do  much  on  the  plat- 
form, but  who  was  a  powerful  man  outside.  He  appears 
to  have  thought  that  there  was  not  much  in  himself  to 
commend  him  to  those  he  met,  and  at  once  he  invariably 
turned  to  his  potent  friend  the  bar,  and,  by  this  more 
than  questionable  mode  of  procedure,  sought  to  stimulate 
or  form  a  friendship  between  himself  and  those  he  met. 
To  this  low  conception  of  his  own  powers  he  added  the 
view  that  those  he  met  in  his  county  were  guided  by  a 
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standard  no  higher  than  his  own,  and  he  appears  for  over 
twenty  years  past  to  have  successfully  carried  on  this 
vile  and  degrading  system  of  universal  treating,  which 
has  been  found  to  be  so  debauching  in  its  effect  through- 
out our  Province.  This  man,  who  has  been  a  candidate 
for  various  offices  for  the  past  twenty  years,  and  has 
freely  employed  treating  as  an  element  in  his  canvass, 
becomes  an  agent  of  a  candidate  who  no  doubt  uses  him 
as  a  man  whose  influence,  created  by  the  use  of  liquor, 
will  be  sustained  by  the  same  means,  the  benefit  of  which 
will  accrue  to  him  in  the  election  contest.  This  treating, 
if  found  in  one  not  theretofore  given  to  this  vice,  would 
have  been  sufficient  to  have  avoided  the  election,  but  no 
doubt  the  respondent  and  his  agent  were  informed  of  the 
decisions  which  sanctioned,  under  certain  circumstances,  a 
large  amount  of  treating,  and  they  acted  on  these  cases, 
and  I  think  are  now  entitled  to  shelter  behind  them.  Al- 
though Arkell  was  apparently  afraid  of  the  consequences 
to  himself  that  might  arise  from  Day's  treating,  he  never 
repudiated  him  as  his  agent.  On  one  occasion  the  can- 
didate and  another,  a  friend  sent  by  him,  remonstrated 
with  Day  as  to  the  probable  consequences  of  his  treating  ; 
but  I  cannot  say  that  Day  did  moie  in  the  way  of  treat- 
ing during  than  before  the  election,  nor  that  he  used  this 
means  of  influence  corruptly  within  the  authorities.  He 
employed  this,  as  he  ordinarily  did,  as  his  argument,  and 
he  did  not  use  it  more  or  differently  one  time  from 
another.  I  think  he  went  as  far  as  he  could  go  without 
bringing  himself  within  the  clauses  of  the  Act  which 
avoid  elections  for  corrupt  acts.  I  cannot  say  either  that 
there  has  been  "  any  wilful  offence  "  in  the  giving,  or 
causing  to  be  given,  to  any  voter  on  the  nomination  day 
or  day  of  polling,  on  account  of  such  voter  having  voted 
or  being  about  to  vote,  any  meat,  drink,  or  refreshment. 

What  was  done  by  Day  at  the  nomination  cannot  be 
said  to  have  been  done  on  account  of  a  voter  having 
voted.  The  act  of  treating  on  that  day  in  order  to  affect 
the  election  must,  under  the  latter  portion  of  section  94, 
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be  coupled  in  some  manner  with  "  such  voter  having 
voted  or  being  about  to  vote."  In  no  case  has  it  been 
shown  clearly  to  have  been  so.  In  the  case  of  Peter 
Wooley,  Day,  to  my  mind,  brought  himself  very  nearly 
within  the  penal  clauses  of  the  Act.  The  promise  of 
assistance  made  to  Wooley  was  too  vague  for  me  to  act 
upon,  but  the  question  of  his  voting  was  then  brought 
up,  and  liquor  was  introduced,  and  Day  then  obtained 
from  him  a  promise  in  connection  with  his  voting.  If 
the  matter  was  res  Integra,  I  should  have  found  this  elec- 
tion avoided  by  the  acts  of  Day.  I  cannot,  however,  do 
so  in  view  of  the  decisions  in  this  country  and  in  England. 
I  am  bound  to  follow  these  authorities,  and  must  leave  it 
to  those  who  think  themselves  aggrieved  by  my  finding 
to  proceed  by  appeal  and  have  the  matter  set  aside. 

I  feel  that  as  the  law  stands  at  present  a  great  induce- 
ment is  held  out  to  would-be  candidates  to  look  out  in 
each  constituency  for  men  who  are  habitual  drinkers,  to 
win  them  to  their  side,  and  then  to  send  them  out  to  carry 
on  the  canvass  by  systematic  treating,  and  thus  to  cause 
the  electioneering  of  the  country  to  depend  to  a  great 
extent  on  the  popularity  aroused  by  these  means  rather 
than  on  the  actual  merits  of  the  candidates,  or  the 
measures  they  advocate.  The  door  is  thus  very  widely 
opened  to  the  introduction  of  drink  as  a  means  of  quietly, 
yet  surely,  affecting  the  election.  This  would  be  pre- 
vented if  I  could  have  held  that  the  paying  for  liquor 
supplied  to  a  voter  by  a  canvasser  when  engaged  in 
canvassing  his  vote  was  a  means  of  ino^ratiation  or  entice- 
ment,  or  of  making  himself  popular,  struck  at  by  the  Act, 
and  by  it  made  a  corrupt  practice. 

Too  much  stress  was  laid  in  argument  on  the  $10 
given  to  Day  by  Arkell.  There  was  nothing  unreasonable 
in  this.  It  was  more  reasonable  for  Day  to  borrow  this 
sum  from  his  friend  Arkell  than  that  he  should  borrow 
from  any  person  else  when  away  from  home,  and  much 
more  reasonable  to  borrow  $10  than  to  run  in  debt  at 
the  various  taverns  and  other  places  where  he  might  be 
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for  the  three  or  four  days  he  was  absent  from  St.  Thomas 
canvassing  for  the  respondent. 

I  disposed  of  all  the  other  charges  on  the  trial  of  the 
case,  and  while  not  satisfied  with  the  conduct  of  Day,  I 
cannot,  after  a  careful  reperusal  of  the  evidence,  conclude 
that  I  would  be  justified  in  setting  aside  the  election  on 
account  of  what  he  had  done. 

As  to  the  costs  of  these  proceedings,  I  think  I  may  well 
follow  the  rule  laid  down  in  these  words  in  the  Carrick- 
fergus  case  (21  L.  T,  N.  S.  356) :  "  But  when  drink  is 
once  given,  those  who  give  or  sanction  it  cannot  know  or 
form  an  opinion  of  the  consequences  to  which  it  may  lead 
I  think  it  should  be  discouraged,  and  that  not  only  candi- 
dates but  their  over-zealous  friends  and  partisans  should 
be  apprised  of  the  risks  they  run,  and  of  the  consequences 
to  which  they  expose  the  candidate,  by  such  a  practice, 
and  that  it  might  be  attended  with  positive  loss  to  him. 
Upon  these  grounds  I  think  I  should,  in  this  case,  do  what 
I  clearly  have  authority  to  do  under  the  Act  of  Parlia- 
ment, namely,  refuse  to  give  the  respondent  the  costs  of 
these  proceedings."    (s.  c.  1  O'M.  &  H.  264). 

I  shall  report  accordingly  to  the  Speaker. 

(13  Commons  Joivrnal,  1879,  p.  18.) 


780 


DOMINION  ELECTIONS. 


[a.d. 


PRESCOTT. 


Before  Mr.  Justice  Armour. 

L'Orignal,  7th  January  and  19th  Febmary,  1879. 

Albert  Hagar,  Petitioner,  v.  Felix  Routhier, 
Respondent. 

Voters  entered  on  Voters'  List  in  lorong  capacity — Right  to  vote — Refusal 

to  swear. 

The  respondent  was  elected  by  four  votes.  At  the  election  the  names  of 
twelve  persons  who  were  entered  on  the  assessment  roll  as  "  free- 
holders" appeared  on  the  voters'  lists,  owing  to  a  printer's  mistake,  as 
"farmers'  sons."  Their  votes  were  challenged  at  the  poll,  and  they 
were  required  by  the  [letitioner's  scrutineers  to  take  the  farmers'  sous' 
oath,  which  they  refused.  Subsequently  they  offered  again  to  vote 
a  'ld  to  take  the  owners'  oath,  and  the  deputy  returning  officer,  who 
was  also  clerk  of  the  municipality,  knowing  them,  gave  them  ballot 
papers  and  allowed  them  to  vote. 

Held,  1.  That  having  been  rightly  entered  on  the  assessment  roll,  the 
mistake  as  to  their  qualification  on  the  voters'  list  did  not  disfranchise 
them. 

2.  That  their  refusal  to  take  the  farmers'  sons'  oath  was  not  a  refusal  to 
take  the  oath  required  by  law.  A  refusal  to  swear  is  where  a  voter 
refuses  to  take  ttie  oath  appropriate  to  his  proper  description. 

3.  That  having  a  right  to  vote,  although  they  voted  in  a  wrong  capacity, 
their  votes  could  not  be  struck  off. 

Semhle,  That  the  provisions  of  the  law  as  to  how  voters  are  to  be  entered 
on  the  voters'  list  in  respect  to  their  property,  and  as  to  the  manner  in 
which  they  are  to  vote,  are  directory. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  asked  to  have  the  election  set  aside  on  the 
ground  that  persons  had  been  allowed  to  vote  without  the 
qualifications  prescribed  by  law. 

Mr.  F.  Osier  for  petitioner. 

Mr.  Peter  O'Brien  and  Mr.  Cur  ran  for  respondent. 

On  the  opening  of  the  case  the  charges  of  corrupt  prac- 
tices were  abandoned,  and  the  election  was  attacked  on 
the  grounds  set  out  in  the  judgment. 

Armour,  J. — I  do  not  know  that  there  is  any  necessity 
for  my  retaining  the  case.  I  have  listened  attentively 
to  the  arguments  on  both  sides.    The  subject  matter  of 
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dispute  in  this  election  case  having  been  stated  by  one 
of  the  counsel  on  the  previous  occasion,  I  have  since  that 
time  striven  to  make  myself  acquainted  with  the  law 
upon  the  subject ;  and  I  therefore  think  it  is  just  as  well 
that  I  should  dispose  of  the  case  now. 

The  facts  are  extremely  simple.  Some  twelve  persons 
were  duly  entered  on  the  last  revised  assessment  roll  as 
assessed  freeholders  in  respect  of  real  property  held  by 
them,  of  sufficient  value  to  entitle  them  to  vote.  From 
that  assessment  roll  was  taken,  by  the  clerk  of  the 
township,  a  list  of  the  voters  who  would  be  entitled 
according  to  it.  In  making  out  the  copy  for  the  purpose 
of  having  it  printed,  he  set  down  correctly  the  names  of 
these  persons  mentioned  in  the  particulars,  and  described 
them  therein  as  "  owners,"  and  set  forth  the  property  in 
respect  of  which  they  were  assessed.  The  printer,  it 
appears,  made  a  mistake,  entering  opposite  the  name  of 
each  of  these  persons  the  word  "  do,"  which,  referring  to 
what  went  before,  indicated  that  they  should  be  desig- 
nated as  "farmers'  sons."  That  printed  copy  was  sent  to 
the  officials  to  whom  by  law  the  clerk  of  the  municipality 
was  obliged  to  send  them  ;  was  the  copy  duly  certified 
according  to  law ;  and  was  the  copy  deposited  in  the  office 
of  the  clerk  of  the  peace,  from  which  copies  were  taken 
for  the  purposes  of  the  voting  of  the  various  polling  sub- 
divisions. 

At  this  election,  at  the  polling  subdivision  number 

one,  in  the  township  of  Alfred,  the  township  clerk,  the 

person  who  made  out  the  voters'  list  for  that  township, 

w^as  the  deputy  returning  officer.    These  several  persons 

came  to  that  polling  place.  I  do  not  think  it  is  important 

whether  they  were  each  individually  challenged,  or  were 

jointly  challenged,  and  whether  they  were  permitted  to 

vote,  or  whether  they  were  refused  their  votes,  and  the 

ground  of  challenge  or  refusal  inserted.    They  came  to 

vote,  and  they  found  themselves  entered  on  the  list  as 

"farmers'  sons."    They  were  improperly  entered.  The 

only  objection  taken  was  that,  as  they  were  entered  on 
52 
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the  list  as  "  farmers'  sons,"  they  were  not  entitled  to  vote 
in  any  other  capacity  ;  and  they  must  take  the  oath 
appropriate  to  a  farmer's  son,  as  if  they  were  farmers' 
sons,  as  entered  on  the  voters'  list.  They  refused  to  take 
that  oath  ;  no  other  oath  was  required  of  them  ;  and  sub- 
sequently, having  become  excited  no  doubt  by  the  dread 
of  losing  their  franchise,  they  came  back  and  insisted 
that  their  votes  should  be  taken.  The  deputy  returning 
officer  knew  them  ;  knew  that  they  were  the  persons 
named  on  the  voters'  list,  and  knew  the  mistake  by 
reason  of  which  they  were  sought  to  be  disfranchised. 
They  were  permitted  to  vote.  The  question  then  comes 
to  this  :  Had  these  persons  a  right  to  vote,  entered  as 
they  were  on  the  voters'  list  as  farmers'  sons  ? 

My  conclusion  would  be,  that  inasmuch  as  the  majority 
was  only  four,  and  they  were  twelve,  the  election  must 
have  been  affected  by  tlieir  voting.  I  do  not  think  it  is 
important  to  ascertain  how  they  voted.  Their  voting 
must  necessarily  have  affected  the  election ;  and  if  they 
had  no  right  to  vote,  I  think  I  ought  to  set  the  election 
aside.  I  think  they  were  entitled  to  vote,  and  ought  to 
have  been  allowed  to  vote.  They  did  vote,  being  given 
ballots  by  the  deputy  returning  officer :  and  I  am  called 
upon  to  say  whether  a  mistake,  such  as  was  made  on  this 
list,  ought  to  have  disfranchised  them  :  because,  if  they  are 
to  be  disfranchised  by  reason  of  that,  they  had  no  right 
to  vote  at  all,  and  the  election  ought  to  be  set  aside.  I 
do  not  think  the  law  is  so  absurd  as  to  say  that  a  man 
shall  be  disfranchised  of  his  vote  because  of  a  mere 
mistake  like  this — because  of  the  way  in  which  he  is 
set  down  on  the  voters'  list.  Unless  the  law  contained 
a  statement,  that  a  person  being  set  down  in  his  wrong 
capacity,  although  fully  identified,  should  not  be  entitled 
to  vote,  I  think  that  such  person  should  not  be  dis- 
franchised. 

I  cannot  but  think  that  the  provisions  of  the  law, 
with  regard  to  the  manner  in  which  the  persons  shall  be 
entered  on  the  voters'  list,  so  far  as  the  property  is 
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concerned,  and  the  manner  in  which  they  vote,  are  to 
be  looked  upon  as  directory.  It  would  be  a  hardship 
indeed  if  a  person,  after  these  lists  had  been  made  out — 
if  he  had  been  on  a  sufficient  time  to  entitle  him  to  vote, 
and  had  paid  his  taxes — should  find  himself  disfranchised 
by  a  mere  mistake  on  the  voters'  list,  caused  either  by 
accident,  clerical  error,  or  an  error  of  the  printer — an 
error  which  it  might  be  said  that  the  clerk  of  the 
township  ought  to  have  corrected.  It  would  be  a  hard 
thing  indeed  to  say  that  the  law  was  so  strict,  that  it 
disfranchised  the  person  so  situated,  and  compelled  him 
to  lose  his  vote.  It  is  true  that  the  statute  requires 
these  voters'  lists  to  be  published  in  a  certain  way,  in 
order  that  the  voters  may  see  that  they  are  properly 
entered  upon  these  lists  ;  but  these  men,  some  of  them 
illiterate,  all  that  they  could  reasonably  ask  to  know 
would  be  whether  they  were  on  the  voters'  list.  They 
find  their  names  on  the  voters'  list,  and  finding  that, 
they  would  be  satisfied.  I  think  that  the  fact  of  the 
description  "  farmers'  sons  "  being  added  to  the  names 
of  these  persons  could  not  deprive  them  of  their  fran- 
chise. In  a  scrutiny,  would  their  votes  have  been  struck 
oflT  ?  I  think  they  would  not.  It  does  not  matter  how 
they  voted,  if  they  were  found  on  a  scrutiny  to  have  a- 
right  to  vote.  Although  they  m.ay  have  voted  in  a 
wrong  capacity,  or  although  they  may  have  been  down 
on  the  assessment  roll  by  a  wrong  description,  their  votes 
would  not  have  been  struck  off.  I  do  not  think  I  could 
strike  these  votes  off  on  a  scrutiny,  had  it  been  capable 
of  being  performed,  when  they  voted  in  that  way.  1  do 
not  think  I  ought  to  avoid  the  election  because  these 
persons,  who  had  a  right  to  vote,  did  vote.  I  think  the 
deputy  returning  officer  would  have  done  wisely  to  have 
given  them  ballots,  marking  on  the  poll  book  that  the 
voters  were  objected  to. 

It  is  contended  further  on  the  part  of  the  petitioner 
that  after  their  having  refused  to  swear,  they  were  not, 
under  the  terms  of  the  Act,  entitled  to  come  back  and  vote. 
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I  do  not  take  it  that  they  have  refused  to  take  the  oath 
which  was  the  only  oath  that  they  could  take.  They 
refused  to  take  the  oath  appropriate  to  the  misdescription, 
on  the  voters'  list ;  they  refused  to  take  that  oath,  and 
I  do  not  consider  that  a  refusal  to  swear.  A  refusal  to 
swear  is  where  a  person  comes,  being  properly  named  in 
respect  of  real  property  upon  the  roll,  under  a  proper 
description,  and  refuses  to  take  such  oath  as  is  properly 
appropriate  to  his  description.  These  persons  did  not 
refuse  to  take  the  oath,  the  only  oath  they  could  take  ; 
they  refused  to  take  the  oath  of  farmers'  sons,  because 
they  could  not  take  it.  I  do  not  think  that  is  a  refusal 
to  swear.  I  think  that  when  they  came  back  and  voted 
they  had  a  right  to  vote,  and  I  do  not  think  now  that 
their  votes  can  be  struck  off. 

I  think,  therefore,  the  petition  ought  to  be  dismissed, 
and  dismissed  with  costs. 


(13  Commons  Journal,  1879,  p.  45.) 
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Before  Mr.  Justice  Armour. 

Whitby,  30th,  31st  January,  1st  and  26th  February,  1879. 

William  Henry  Gibbs,  Petitioner,  v.  George  Wheler, 
Respondent. 

Bribery — Treating — Undue  influence — Law  of  agency — Hiring  orators 
and  canvassers — Bribery  of  influence. 

The  respondent  canvassed  a  voter,  who  at  the  trial  swore  that  after  he 
had  agreed  to  vote  for  him,  the  respondent  promised  to  give  the  voter 
some  work  ;  the  respondent  denied  the  promise. 

Held,  although  the  voter  appeared  to  be  a  truthful  witness,  and  was  not 
shaken  on  cross-examination,  that  the  promise  of  employment  was  not 
made  ont  beyond  all  reasonable  doubt. 

The  law  of  election  agency  is  not  capable  of  precise  definition,  but  is  a 
shifting  elastic  law,  capable  of  being  moulded  from  time  to  time  to 
meet  the  inventions  of  those  who  in  election  matters  seek  to  get  rid 
of  the  consequences  of  their  acts. 

A  room  was  procured  at  which  private  meetings  were  held  of  the  friends 
of  the  respondent  to  promote  his  election — some  of  which  meetings  he 
attended.  One  W,  attended  these  meetings,  and  was  appointed  to 
procure  the  vote  of  a  certain  voter  who  was  absent  from  the  riding. 
W.  hired  a  vehicle  to  convey  the  voter  to  the  poll. 

Held,  That  W.  was  an  agent  of  the  respondent,  and  that  his  hiring  such 
vehicle  was  a  corrupt  practice. 

The  respondent  owed  one  M.  a  debt,  which  had  been  due  for  some  time. 
He  was  sued  for  it  about  the  time  of  the  election,  and  was  informed 
that  his  opponents  were  vising  the  non-payment  of  it  against  him  in 
the  election.  The  respondent  stated  he  would  not  pay  it  until  after 
the  election,  as  it  might  affect  his  election. 

Held,  That  the  promise  to  pay  the  debt  was  not  made  to  procure  votes, 
but  to  silence  the  hostile  criticism,  and  was  not  therefore  bribery. 

Certain  voters  met  at  a  tavern  on  polling  day,  and  one  B.  said  he  did 
not  know  how  to  mark  his  ballot.  One  of  the  voters,  after  showing 
B.  how  to  mark  his  ballot,  according  to  the  candidate  he  desired  to 
vote  for,  treated. 

Held,  That  the  treating  was  not  a  violation  of  s.  94  of  the  Dominion 

Elections  Act,  1874,  nor  a  corrupt  practice  under  s.  98  of  the  Act. 
One  M.  canvassed  a  voter  on  polling  day,  and  urged  him  to  vote  for  the 

respondent,  and,  while  canvassing,  treated  the  voter  four  times  ;  the 

voter  then  went  and  voted. 
Held.  That  the  treating  was  for  the  purpose  of  corruptly  influencing  the 

voter  to  vote  or  refrain  from  voting  at  the  election. 
A  scrutineer  for  the  respondent  had  some  whiskey  with  him  on  polling 

day,  and  treated  the  deputy  returning  officer,  poll  clerk,  and  another 

in  the  polling  station. 
Held,  not  a  corrupt  practice. 

Certain  supporters  of  the  respondent  met  in  a  room  over  a  tavern  to 
promote  the  election  of  the  respondent.  Their  meetings  were  presided 
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over  by  an  agent  of  the  respondent,  and  the  respondent  attended  at 
least  one  of  such  meetings. 
Held,  That  the  persons  who  attended  such  meetings  were  agents  of  the 
respondent. 

Two  agents  of  the  respondent  gave  a  voter  M.  some  whiskey  on  polling^ 
day,  and  took  him  in  a  boat  to  an  island,  where  they  stayed  for  some 
time.  One  of  the  agents  then  left,  and  the  other  sent  M.  to  another 
part  of  the  island  for  their  coats.  During  M.'s  absence  the  latter 
agent  left  the  island  with  the  boat,  but  M.  got  back  in  time  to  vote, 
being  sent  for  by  the  opposite  party. 

Held,  That  the  two  agents  were  guilty  of  undue  influence. 

The  respondent  and  one  M.  employed  one  H.,  a  lawyer  and  professional 
public  speaker,  to  address  meetings  in  the  respondent's  interest,  and 
promised  to  pay  H.'s  travelling  expenses,  if  it  were  legal  to  do  so. 

Held  (bv  the  Supreme  Court,  reversing  Armour,  J.),  that  such  a  promise 
was  not  bribery  (4  Sup.  Ct.  R.  430). 

Held,  per  Armour,  J.,  That  the  hiring  of  orators  and  canvassers  at 
au  election  is  bribery. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Mr.  U Alton  McCarthy,  Q.C.,  and  Mr.  T.  G.  Blackstoch, 
for  petitioner. 

Mr.  J.  K.  Kerr,  Q.C.,  and  Mr.  Spragge,  for  respondent. 

The  evidence  affecting  the  election  is  sufficiently  set 
out  in  tlie  judgment,  except  as  to  the  Hurd  case,  included 
in  charges  four  and  five.  Kurd's  evidence  was  to  the 
effect  that  he  was  to  address  public  meetings  in  the 
interest  of  the  respondent,  for  which  he  claimed  to  be 
entitled  to  $1,000.  The  respondent's  evidence  was  that 
Hurd  was  to  address  such  meetings  if  his  (the  respond- 
ent's) friends  approved  of  him,  and  that  he  was  to  be  paid 
his  travelling  expenses,  if  it  was  legal  to  do  so. 

Armour,  J. — At  the  close  of  the  evidence  all  the  charges 
in  the  particulars  were  abandoned,  except  those  numbered 
respectively  1,  2,  4,5,  6,  7,  10,  11,  13,  15,  18,  and  20. 

These  were  more  or  less  strenuously  relied  on  by  the 
petitioner's  counsel,  and  at  the  close  of  the  able  arguments 
addressed  to  me  by  the  counsel  for  both  parties,  I  deemed 
it  better,  as  some  of  the  charges  affected  the  respondent 
personally,  that  I  should  reserve  my  decision  until  I  had 
had  an  opportunity  of  carefully  perusing  the  shorthand 
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notes  of  the  evidence,  and  of  examining  and  considering 
the  authorities  bearing  upon  the  several  charges  relied  on. 
Having  now  done  so,  I  proceed  to  dispose  of  the  charges 
in  the  order  in  which  they  were  presented  to  me  in  argu- 
ment. 

The  first  charge  was  bribery  by  the  respondent  of  one 
Thomas  Ellis  by  the  offer  of  employment  to  him. 

The  evidence  given  by  Ellis,  so  far  as  material  to  be 
considered,  was  to  the  following  effect :  "  He  (the  re- 
spondent) asked  me  if  I  would  vote  for  him  ;  he  asked 
me  '  How  was  my  vote,'  and  I  said,  '  it  was  all  right ;'  he 
said,  'I  heard  you  were  such  a  hot-headed  Tory  that  there 
would  be  no  use  in  speaking  to  you  about  it I  said,  '  I 
am  not  that  hard  ;'  says  he,  '  Well,  how  is  it  ?'  1  said,  '  I 
guess  I  will  vote  for  the  home  man;'  then  he  says,  'There 
are  quite  a  few  Conservatives  around  here  who  are  going 
to  support  me  ;  I  have  done  them  some  favors,  and,'  said 
he,  '  I  am  going  to  get  out  some  logs  this  winter,  and  I 
will  give  you  a  job  of  getting  out  the  logs.'  "  Ellis  swore 
that  he  placed  no  dependence  on  the  offer,  nor  did  he 
afterwards  receive  or  look  for  a  job.  The  respondent 
denied  that  he  ever  made  any  such  offer  to  Ellis,  and 
also  denied  that  on  the  occasion  of  canvassing  Ellis  for 
his  vote  there  w^as  any  conversation  about  his  giving 
Ellis  employment.  I  think  that  Ellis  was  a  truthful 
witness,  and  his  evidence  was  not  in  any  way  shaken  by 
cross-examination,  nor  was  it  at  all  affected  by  the  wit- 
nesses called  to  impeach  it ;  but  I  think  it  would  be  very 
dangerous  to  hold  that  a  mere  offer  of  so  indefinite  a 
character,  made  after  the  vote  had  been  promised,  and 
upon  which  the  voter  placed  no  dependence,  and  which 
might  have  been  understood  by  him  differently  from  the 
way  in  which  it  was  intended,  was,  on  the  evidence  before 
me,  so  assuredly  positive  as  to  compel  me  to  find  the 
respondent  guilty  of  bribery.  I  think  what  was  said  by 
Mr.  Baron  Martin  in  the  Cheltenham  case  (1  O'M.  &  H. 
64)  is  peculiarly  applicable  :  "  Where  the  evidence  as  to 
bribery  consists  merely  of  offers  or  proposals  to  bribe,  the 
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evidence  required  should  be  stronger  than  that  with 
respect  to  bribery  itself  ;  or  where  the  alleged  bribery  is  v 
an  offer  of  employment,  it  ought  to  be  made  out  beyond 
all  doubt,  because  when  two  people  are  talking  of  a  thing 
which  is  not  carried  out,  it  may  be  that  they  honestly 
give  their  evidence,  but  one  person  understands  what  is 
said  by  another  differently  from  what  he  intends  it."  I 
think  that  this  charge  was  not  made  out  beyond  reason- 
able doubt,  and  I  therefore  determine  that  it  was  not 
proved. 

The  second  charge  was  the  hiring  of  a  vehicle  by  one 
John  Comley  Widdifield,  an  agent  of  the  respondent,  to 
c(mvey  one  Thomas  Shean,  a  voter,  to  the  poll.  Shean 
was  working  at  Bowmanville  at  the  time  of  the  election, 
and  his  wife  and  family  were  residing  at  Uxbridge 
village,  where  he  had  a  vote,  and  Widdifield  hired  a  vehicle 
from  one  Crawford,  a  livery  stable  keeper,  and  furnished 
it  to  Mrs.  Shean,  in  order  that  she  might  go  for  her  hus- 
band and  bring  him  up  to  vote,  which  she  accordingly 
did.  It  was  attempted  to  be  shown  by  the  evidence  of 
Widdifield  that  the  vehicle  in  question  was  not  "  hired," 
and  that  the  use  of  it  was  a  free  gift  by  Crawford  ;  but  I 
find  on  the  evidence  that  Widdifield  hired  it,  and  that  it 
was  the  understanding  of  both  Widdifield  and  Crawford 
at  the  time  the  vehicle  was  bespoken  that  it  was  to  be 
paid  for.  It  was  also  contended  that  the  hiring  of  this 
vehicle  was  not  within  clause  96  of  the  Dominion  Elec- 
tions Act,  1874,  but  I  see  no  possible  room  for  such  a 
contention. 

The  real  contention,  however,  was  that  Widdifield  was 
not  an  agent  of  the  respondent.  There  seemed  to  be  in 
the  evidence  upon  this  charge,  as  well  as  upon  many 
others  in  which  the  question  of  agency  occurs,  a  singular 
want  of  candor  on  the  part  of  some  of  the  witnesses,  and 
a  manifest  desire  to  conceal  the  truth.  It  seemed  almost 
impossible  to  get  any  one  to  admit  that  there  was  a  com- 
mittee-room anywhere,  or  that  there  was  a  committee 
anywhere,  or  that  he  was  on  the  committee,  or  who  was 
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on  the  committee.  They  seemed  to  think  that  the  ques- 
tion of  agency  depended  altogether  upon  whether  there 
was  a  committee  or  not,  or  whether  the  person  who  was 
charged  with  having  been  an  agent  was  one  of  such  com- 
mittee. Fortunately  for  the  purity  of  elections  the  law  of 
agency  in  election  matters  is  not  a  hard  and  fast  law, 
capable  of  precise  definition ;  it  is  a  shifting,  elastic  law, 
capable  of  being  moulded  from  time  to  time  to  meet  the 
shrewd  and  astute  inventions  of  those  who  in  such  mat- 
ters seek  to  get  rid  of  the  consequences  of  their  acts. 

In  the  Wakefield  case  (2  O'M.  &  H.  102),  Mr.  Justice 
Grove,  after  adverting  to  the  ordinary  law  of  principal 
and  agent,  and  the  construction  to  be  put  upon  the  au- 
thority of  the  agent  according  to  that  law,  says  :  "  But  if 
that  construction  of  agency  were  put  upon  acts  done  at 
elections,  it  would  be  almost  impossible  to  prevent  cor- 
ruption. Accordingly  a  wider  scope  has  been  given  to 
the  term  agency  in  election  matters,  and  a  candidate  is 
responsible  generally,  you  may  say,  for  the  deeds  of  those 
who,  to  his  knowledge,  for  the  purpose  of  promoting  his 
election,  canvass  and  do  such  other  acts  as  may  tend  to 
promote  his  election,  provided  that  the  candidate  or  his 
authorized  accents  have  reasonable  knowledge  that  these 
persons  are  So  acting  with  that  object.  I  think  it  well 
that  I  should  say  in  this  respect  that  here  it  is  almost 
impossible  for  any  Judge  to  lay  down  such  exact  defini- 
tions and  limits  as  shall  meet  every  particular  case ;  and 
it  is  extremely  important  that  the  public  should  know 
that,  because  were  it  otherwise — were  I,  for  instance,  on 
the  present  occasion  to  pretend  to  lay  down  an  exact 
definition  of  what  constituted  agency  at  one  election — 
possibly  in  some  other  case  that  particular  definition  might 
be  evaded,  although  what  came  substantially  to  the  same 
thing  might  have  taken  place.  Happily  there  is  sufficient 
elasticity  in  the  law  to  prevent  that  being  the  case  ;  and 
here,  again,  those  who  think  that  they  can  evade  the  law 
by  just  creeping  out  of  the  words  which  learned  Judges 
use,  or  even  which  tribunals  use,  upon  a  matter  of  this 
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sort,  which  is  partly  law  and  partly  fact,  will  generally 
find  that  they  are  very  much  mistaken.  It  is  therefore 
well  that  it  should  be  understood  that  it  rests  with  the 
Judge  not  misapplying  or  straining  the  law,  but  applying 
the  principles  of  the  law  to  changed  states  of  facts,  to  form 
his  opinion  as  to  whether  there  has  or  has  not  been  what 
constitutes  agency  in  these  election  matters.  It  is  well 
that  the  public  should  know  that  they  cannot  evade  this 
difficulty  by  merely  getting,  as  they  suppose,  out  of  the 
technical  meaning  of  certain  words  and  phrases." 

The  conclusion  of  fact  I  draw  from  what  has  passed  in 
this  matter  is  that  a  room  was  procured  in  the  village 
of  Uxbridge,  where  both  the  respondent  and  Widdiheld 
resided,  with  the  knowledge  and  concurrence  of  the 
respondent,  at  which  private  meetings  were  held  of  the 
friends  of  the  respondent,  some  of  which  he  attended ; 
that  there  was  no  nominated  committee;  that  these  meet- 
ings were  held  to  the  knowledge  of  the  respondent  for 
the  sole  purpose  of  promoting  and  furthering  his  election  ; 
that  the  persons  who  attended  such  meetings  were  only 
the  well  known  supporters  of  the  respondent,  persons 
^vith  whom  he  had  made  common  cause  for  the  purpose 
of  securing  his  election,  persons  upon  whom  he  relied,  and 
by  whose  exertions  he  trusted  to  secure  it.    The  fashion 
now  adopted  is  to  repudiate  the  name  of  committee-meet- 
ing for  such  a  gathering  as  that  described,  and  for  each  of 
the  persons  so  meeting  together  to  disclaim  the  name  of  a 
committee-man,  but  the  persons  who  met  together  in  this 
case  did  precisely  what  committee-men  are  appointed  in 
such  cases  to  do,  and  were  just  as  much  committee-men 
as  if  they  had  called  themselves  so.    Widdifield  attended 
some  of  these  meetings,  and  so  attended  for  the  like  pur- 
pose and  in  the  same  capacity  as  the  other  persons  who 
attended  the  meetings.  At  one  of  these  meetings  at  which 
Widdifield  attended  the  procuring  of  Shean's  vote  was  a 
subject  of  discussion,  and  to  Widdifield  was  afterwards 
assigned  the  duty  of  procuring  it.    Applying,  then,  the 
law  as  established  by  numerous  authorities  to  the  state  of 
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facts  found  by  me  upon  the  evidence,  there  can  be  no 
doubt  whatever  that  Widdifield  was  an  agent  of  the 
respondent,  one  for  whose  acts  the  respondent  must  be 
held  responsible.  I  determine,  therefore,  that  the  second 
charge  was  proved. 

The  next  charge  was  bribery  in  the  respondent  settling 
the  claim  of  one  Hugh  Munro.  Munro  had  a  claim 
against  the  respondent  for  some  $30,  which  was  of  long 
standing,  and  when  the  respondent  was  nominated  he 
thought  "  it  was  a  good  time  to  get  him  to  pay  his  debts," 
and  accordingly  sued  it.  The  claim  was  for  timber  used 
in  the  construction  of  a  building  and  for  the  drawing  of 
the  timber — the  respondent  being  the  contractoi',  and  one 
McKenzie  his  sub-contractor,  for  the  construction  of  the 
building.  The  respondent  had  put  off  the  payment  of 
this  claim  from  time  to  time,  alleging  that  he  wanted  to 
see  his  sub-contractor,  who,  he  said,  was  liable  for  a  part 
of  it,  before  settling  it.  After  he  was  sued,  and  shortly 
before  the  election,  he  met  one  Brown,  a  son-in-law  of 
Munro,  who  asked  him  why  he  did  not  settle  Munro'& 
claim,  telling  him  that  his  enemies  were  making  a  handle 
of  it,  and  that  it  was  militating  against  him.  The  respond- 
ent explained  to  Brown  why  it  had  not  been  paid,  and 
they  then  met  Munro,  when  Brown  said,  "  What  about 
that  debt;  you  are  both  here  now."  Munro  said,  "It 
is  not  paid  yet."  The  respondent  said,  "  I  won't  pay 
it  till  after  the  election,  for  it  might  affect  the  election." 
Other  conversation  followed  not  material  to-  this  inquiry,. 
I  am  of  the  opinion  that  what  was  said  by  the  respond- 
ent was  in  effect  a  promise  that  he  would  pay  the  claim 
after  the  election,  that  it  was  so  understood,  and  that 
he  intended  it  to  be  so  understood  by  the  persons  to 
whom  it  was  addressed ;  but  I  do  not  think  that  this 
promise  was  made  to  induce  either  Brown  or  Munro  to 
vote  for  him,  but  for  the  purpose  of  silencing  the  hostile 
criticism  that  was  being  made  upon  his  conduct  in  not 
paying  Munro's  claim,  and  the  making  of  such  a  promise 
for  such  a  purpose  is  not,  in  my  opinion,  under  the  circum- 
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stances  of  this  case,  bribery.  I  therefore  determine  that 
the  seventh  charge  has  not  been  proved. 

The  next  charges  were  ten  and  eleven,  the  treating 
by  James  Cameron,  by  William  Waddell,  and  Joseph 
Elliott  on  the  polling  day.  Waddell  and  Elliott  were 
voters  at  the  polling  subdivision  which  included  and  had 
its  polling  station  in  the  village  of  Beaverton.  James 
Cameron  was  a  store-keeper  and  the  postmaster  at  the 
same  village.  The  facts  were  shortly  these :  On  the 
morning  of  the  polling  day,  and  after  the  opening  of  the 
poll,  Cameron  met  Waddell,  who  was  his  uncle,  on  the 
street,  and  asked  him  up  to  McKinnon's  tavern  to  have 
a  drink,  where  they  found  Joseph  Elliott  and  one  Neil 
Buchanan.  Something  was  then  said  about  voting,  when 
Buchanan  said  he  did  not  know  how  to  mark  his  ballot. 
Cameron  then  took  out  of  his  pocket  a  blank  ballot,  and 
showed  him  how  it  ought  to  be  marked,  according  as  the 
party  wished  to  vote  for  one  candidate  or  the  other. 
Cameron  then  said,  "  Come  boys,  let  us  have  a  drink,  and 
then  we  will  go  up  and  burst  their  votes."  The  drink 
being  duly  disposed  of,  Cameron  went  to  the  poll,  accom- 
panied by  Elliott  and  Buchanan.  It  was  contended  that 
the  treating  in  question  was  a  wilful  offence  against  sec. 
94  of  the  Dominion  Elections  Act  (1874),  and  was  a  cor- 
rupt practice  under  sec.  98  of  that  Act.  I  cannot  adopt 
that  view,  but  feel  bound  to  hold  that  the  treating  in 
this  case  was  neither  corrupt  nor  was  it  on  account  of 
the  persons  treated  being  about  to  vote.  I  therefore 
determine  that  these  charges  were  not  proved. 

Charge  thirteen  was  the  treating  by  Archibald  McKin- 
non  of  Thomas  McCullough  on  the  polling  day.  McKinnon 
was  a  blacksmith  at  Beaverton,  and  McCullough  resided 
on  Thorah  Island,  and  was  a  voter  at  Beaverton.  They 
wei;e  old  friends,  and  whenever  they  met  were  in  the 
habit  of  having  a  glass  together.  McCullough's  account 
of  what  took  place  between  them  on  polling  day  was  not 
controverted,  and  I  transcribe  it :  "I  met  McKinnon  in 
the  morning  when  I  came  over;  he  said,  'You  have  got 
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over ;  did  you  come  over  to  vote  ? '  I  said  '  Yes ; '  he  said, 
'  Who  are  you  going  to  vote  for?'  I  said,  '  I  do  not  know 
yet;'  he  said,  '  Come  over  to  McKinnon's  and  have  a 
drink  ;'  we  went  over  and  had  a  drink  ;  then  he  asked 
me  to  vote  for  Wheler,  that  Wheler  was  the  best  man  ; 
that  was  when  we  were  having  a  drink  ;  I  said  I  would 
not  know  either  of  the  candidates  if  they  were  in  the 
room  at  the  time.    We  sat  down  and  talked  awhile,  and  I 
told  him  1  always  voted  on  the  other  ticket — the  Conser- 
vative— and  he  said,  'Come  up  and  have  another  drink.' 
We  had  another  drink,  and  then  sat  down  and  talked 
awhile  again  ;  he  wanted,  if  I  would  not  vote  for  Wheler. 
not  to  vote  against  him  ;  I  told  him  I  would  not  promise. 
We  had  another  drink  ;  he  still  talked  politics  ;  that  was 
about  all  that  was  said,  only  that  he  did  not  want  me  to 
vote  against  his  party ;  we  had  four  drinks  altogether  at 
this  place.    I  went  over  and  voted ;  after  that  I  saw 
McKinnon  ;  he  said,  '  You  have  done  it ;'  I  said,  '  Done 
what  ?'  '  Voted  against  me,'  he  said.  He  said,  '  You  voted 
for  Mr.  Gibbs  ;'  I  said  '  I  did ;'  said  he,  '  1  do  not  want  to 
darken  your  doors  while  you  live,  and  I  don't  want  you 
to  come  into  mine.'  "  McKinnon  denied  that  the  drink  was 
given  for  the  purpose  of  influencing  McCullough.    I  was 
at  first  disposed  to  think  that  the  drink  might  be  looked 
upon  as  a  concomitant  of,  rather  than  an  ingredient  in, 
the  persuasion  exerted  by  McKinnon  upon  McCullough 
but  a  careful  consideration  of  the  evidence  has  compelled 
me  to  the  conclusion  that  the  drink  was  given  for  the 
purpose  of  corruptly  influencing  McCullough  to  vote  or 
refrain  from  voting  at  the  election.    I  will  dispose  of 
McKinnon's  agency  when  I  come  to  the  disposal  of  charge 
twenty. 

Charge  fifteen  was  the  treating  by  D.  M.  Card  of  one 
Thomas  Fahey  on  polling  day.  Card  was  scrutineer  for 
the  respondent  at  No.  3  polling  division  of  the  township 
of  Rama  on  the  polling  day.  He  took  whiskey  with 
him  into  the  polling  station  and  treated  Thomas  Fahey, 
who  was  the  deputy  returning  ofiicer  there,  and  Edward 
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Fahey,  who  was  the  poll  clerk,  and  another  person  named 
McDonald.  Edward  Fahey  was  a  voter  in  Rama,  at  No- 
2  polling  division.  I  do  not  think  this  treating  was 
corrupt,  nor  was  it  on  account  of  the  persons  treated 
having  voted  or  beino-  about  to  vote.  I  therefore  deter- 
mine  that  this  charge  was  not  proved. 

Charge  eighteen  is  the  hiring  of  a  vehicle  by  Prosper 
A.  Hurd  to  convey  one  George  H.  Neville,  a  voter,  to  the 
poll.  Prosper  A.  Hurd  was  undoubtedly  an  agent  of  the 
respondent  for  the  management  of  his  election,  and  I  find 
as  a  fact  that  he  hired  a  vehicle  from  Charles  McKenzie 
the  day  before  polling  day  for  the  purpose  of  conveying 
Georo-e  H.  Neville  to  the  poll ;  that  both  Prosper  A.  Hurd 
and  Charles  McKenzie  understood  that  the  vehicle  hired 
was  to  be  paid  for,  and  $3  was  accordingly  charged  by 
McKenzie  to  the  respondent  for  it.  I  find  also  that 
Charles  McKenzie  knew  the  purpose  for  which  the  vehicle 
was  hired.  I  also  find  that  Luther  Hurd  was  sent  by 
Prosper  A.  Hurd  with  the  vehicle  to  convey  Neville  to 
the  poll,  which  he  accordingly  did.  McKenzie  was  recalled 
near  the  close  of  the  trial,  and  swore  that  if  he  had  known 
that  this  rig  was  going  to  be  used  for  conveying  voters 
he  would  not  have  charged  for  it,  forgetting  no  doubt 
that  he  had  previously  sworn  that  he  knew  that  the  rig 
engaged  on  the  16th  (the  rig  in  question)  was  to  go  after 
Neville  to  bring  him  to  vote.  I  cannot  find  on  such  testi- 
mony as  this  that  no  charge  was  ever  intended  to  be  made 
for  the  vehicle  in  question.  I  determine  that  this  charge 
is  proved. 

Charge  twenty  was  a  charge  of  undue  influence  prac- 
tised upon  William  Murray  by  George  Ross  and  John 
Cameron.  As  I  find  the  facts,  they  were  shortly  these  : 
Murray  was  a  voter  at  Beaverton,  as  was  also  his  brother, 
Angus  Murray.  Early  on  the  morning  of  the  polling  day 
Ross  and  Cameron  went  to  the  house  of  Angus  Murray, 
having  previously  provided  themselves  with  the  requisite 
amount  of  whiskey,  supplied  to  them  by  Angus  McKin- 
non.   They  went  to  see  that  Angus  Murray  was  all  right, 
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and  having  ascertained  that  he  was  all  right,  and  would 
vote  for  the  respondent,  they  gave  him  a  drink,  and  then 
proceeded  to  the  house  of  William  Murray,  who  lived  near 
the  lake.    Finding  that  William  Murray  was  all  wrong, 
and  was  going  to  vote  for  the  petitioner,  they  gave  him  a 
drink,  and  persuaded  him  to  go  with  them  to  Thorah 
Island  in  Cameron's  boat,  Cameron  telling  him  that  he 
would  be  back  time  enough  to  vote.    They  all  went  to 
the  island  in  the  boat,  and  landed  first  at  McCullough's 
Point,  where  Ross  looked  at  some  saw  logs.    They  then 
proceeded  to  Middle  Point,  and  landed  at  the  south  side 
of  it.    There  Cameron  and  Murray  left  their  coats,  and 
leavinof  Ross  and  the  boat  there  went  for  a  walk  over 
the  island,  the  object  of  the  walk  being,  no  doubt,  the 
detention  of  Murray  on  the  island  till  near  to  the  time 
when  they  must  necessarily  start  back  in  order  to  vote. 
Returning  from  the  walk  they  came  to  the  north  side 
of  the  Middle  Point,  where  they  found  the  boat ;  then 
Cameron  sent  Murray  across  the  point  for  their  coats,  and 
when  he  got  Murray  away  he  went  off  with  the  boat  to 
Eeaverton,  leaving  Murray  there,  and  thinking  no  doubt 
that  he  had  accomplished  his  purpose  of  preventing  him 
from  voting.    Cameron  says  that  when  he  started  off 
with  the  boat  he  thought  it  was  about  four  o'clock.  Ross 
had  previously  gone  across  to  Beaverton  in  the  boat  of 
one  Warren,  because,  as  he  says,  he  was  told  that  Cameron 
and  Murray  had  got  tired  and  gone  back.    Murray,  how- 
ever, did  get  back  to  vote  close  upon  five  o'clock,  as  he 
says  a  boat  had  been  sent  from  Beaverton  (no  doubt  by 
the  opposite  party)  to  fetch  him. 

Hearing  the  evidence  given  upon  this  charge,  and  seeing 
the  bearing  and  demeanor  of  the  witnesses,  I  could  not 
resist  the  conclusion  that  Ross  and  Cameron  had  deliber- 
ately concocted  the  plan  of  getting  Murray  over  to  the 
island  for  the  sole  purpose  of  preventing  him  from  voting. 

The  95th  clause  of  the  Dominion  Elections  Act,  1874, 
provides  that  "  every  person  who  directly  or  indirectly, 
by  himself  or  by  any  other  person  in  his  behalf    .  . 
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by  abduction,  duress,  or  any  fraudulent  device  or  contriv- 
ance, impedes,  prevents,  or  otherwise  interferes  with  the 
free  exercise  of  the  franchise  of  any  voter,  or  thereby  com- 
pels, induces,  or  prevails  upon  any  voter  either  to  give 
or  refrain  from  giving  his  vote  at  any  election,  shall 
be  deemed  to  have  been  guilty  of  the  offence  of  undue 
influence." 

I  think  that  Eoss  and  Cameron  did,  by  a  fraudulent 
device  and  contrivance,  impede,  prevent,  and  interfere 
with  the  free  exercise  of  the  franchise  of  Murray,  and 
were  guilty  of  undue  influence. 

It  was  argued  that  inasmuch  as  Murray  was  ultimately 
able  to  exercise  his  franchise,  and  did  so,  the  oflence  struck 
at  by  the  Act  was  not  committed,  but  I  do  not  yield  to 
this  contention ;  his  being  able  at  last  to  exercise  his 
franchise  made  it  no  less  an  oflence  in  Ross  and  Cameron, 
by  a  fraudulent  device  or  contrivance,  to  impede  or  inter- 
fere with  the  free  exercise  of  it. 

The  question  of  the  agency  of  Ross  and  Cameron  and 
of  Archibald  McKinnon,  remains  to  be  considered. 

What  I  have  said  on  the  subject  of  agency  in  dealings 
with  charge  three  applies  with  equal  force  to  the  matter 
in  hand. 

What  was  done  at  Beaverton  was  almost  precisely 
similar  to  what  was  done  at  Uxbridge  village ;  private 
meetings  were  held  here  as  there ;  they  were  held 
in  a  room  in  Angus  McKinnon's  hotel;  the  respondent 
attended  at  least  one  of  these  meetings  ;  they  were 
presided  over  by  one  George  Bruce,  an  admitted  agent 
of  the  respondent  for  the  management  of  his  election  at 
Beaverton ;  they  were  held  for  the  sole  purpose  of  secur- 
ing the  respondent's  election ;  the  like  persons  in  a  like 
capacity  and  for  a  like  purpose  attended  these  meetings 
as  the  persons  who  attended  the  meetings  at  Uxbridge. 
All  those  who  met  together  there  were  co-workers  together 
for  promoting  the  respondent's  election,  George  Bruce 
being  the  chief.  George  Ross  attended  one  of  these  meet- 
ings, John  Cameron  was  at  two  of  them,  and  Archibald 
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McKinnon  was  at  one  or  two  of  them.  McKinnon  swore 
that  he  did  not  remember  promising  Bruce  to  see  Mc- 
Cullough  and  try  and  get  him  to  vote  for  Wheler,  but 
he  would  not  swear  that  that  did  not  take  place.  I  have 
little  doubt  that  to  Archibald  McKinnon  was  assigned 
the  duty  of  looking  after  McCullough  on  polling  day.  I 
have  also  little  doubt  that  to  Ross  and  Cameron  was 
assigned  the  duty  of  looking  after  the  two  Murrays. 
Bruce  swore  that  he  understood  on  election  day,  not  be- 
fore, that  Ross  and  Cameron  were  taking  part  for  Wheler, 
and  they  did  so,  as  far  as  appears,  with  his  sanction. 

I  can  come  to  no  other  conclusion  on  the  evidence  than 
that  Archibald  McKinnon,  George  Boss  and  John  Cameron, 
were  agents  for  the  respondent.  I  determine,  therefore, 
that  charges  thirteen  and  twenty  were  proved. 

The  only  remaining  charges  are  four,  five  and  six, 
which  were  argued  together,  and  which  I  will  dispose  of 
as  they  were  argued.  These  were  charges  of  bribery  of 
Prosper  A.  Hurd  (4),  by  the  respondent  (5),  Thomas  Paxton 
and  (6)  Joseph  McClelland  respectively;  and  in  dealing 
with  them  it  will  be  necessary  for  me  to  refer  with  some 
detail  to  the  law  as  affecting  the  particular  kind  of  bribery 
— bribery  of  influence— charged  to  have  been  committed. 

The  Dominion  Elections  Act,  1874,  sec.  92,  provides 
that  the  following  persons  shall  be  deemed  guilty  of 
bribery,  and  shall  be  punishable  accordingly  : 

"  (3).  Every  person  who,  directly  or  indirectly,  by  him- 
self or  by  any  other  person  on  his  behalf,  makes  any  gift, 
loan,  ofler,  promise,  procurement,  or  agreement,  as  afore- 
said, to  or  for  any  person  in  order  to  induce  such  person 
to  procure  or  endeavor  to  procure  the  return  of  any 
person  to  serve  in  the  House  of  Commons,  or  the  vote  of 
any  voter  at  any  election." 

This  latter  subsection  (under  which  these  charges  are 
said  to  come)  is  a  condensation  of  the  two  former  sub- 
sections ;  and  an  application  of  the  acts,  therein  referred 
to,  to  bribery  or  influence  would,  if  amplified,  form  like 

them  two  clauses,  and  would  read  as  follows :  Every 
53 
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person  who,  directly  or  indirectly,  by  himself  or  by  any 
other  person  on  his  behalf,  gives,  lends,  or  agrees  to  give 
or  lend,  or  agrees  or  promises  any  .  money  or  valuable  con- 
sideration, or  promises  to  procure,  or  to  endeavor  to  procure, 
any  money  or  valuable  consideration  to  or  for  any  person 
in  order  to  induce  such  person  to  procure,  or  to  endeavor 
to  procure,  the  return  of  any  person  to  serve  in  the  House 
of  Commons,  or  the  vote  of  any  voter  at  any  election ;  and 
every  person  who  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  gives  or  promises,  or 
agrees  to  give  or  promise,  or  offers  or  promises,  any  office, 
place,  or  employment,  or  promises  to  procure,  or  to 
endeavor  to  procure,  any  office,  place,  or  employment, 
to  or  for  any  person  in  order  to  induce  such  person  to  pro- 
cure, or  to  endeavor  to  procure,  the  return  of  any  person  to 
serve  in  the  House  of  Commons,  or  the  vote  of  any  voter 
at  any  election. 

It  will  be  thus  seen  that  the  bribery  of  influence  is 
defined  in  the  same  way  and  by  the  very  same  words  as 
the  bribery  of  voters,  and  it  follows  that  the  law  applic- 
able to  the  one  is  equally  applicable  to  the  other.  Of 
the  two  modes — bribery  of  votes,  and  bribery  of  influence 
— the  latter  is  the  more  effectual  and  the  more  pernicious. 
It  is  the  more  effectual,  because  the  briber  of  the  voter 
cannot,  by  reason  of  the  ballot,  know  whether  the  voter 
has  carried  out  the  compact,  but  the  briber  of  the  influence 
sees  and  knows  whether  the  influence  bribed  has  been 
exerted.  It  is  the  more  pernicious  because  its  effects  are 
more  extensive  ;  the  briber  of  the  voter  gets  that  vote 
alone,  the  briber  of  the  influence  gets,  almost  as  a  matter 
of  course,  the  vote  of  the  person  whose  influence  is  bribed, 
and  also  the  votes  of  all  those  affected  by  his  influence. 
The  evidence  in  this  case  affords  an  illustration  of  this,  if 
such  were  wanted.  Luther  Hurd  swore  that  he  supported 
the  respondent  through  his  father's  influence,  because  he 
thought  his  father  was  going  to  be  benefited  by  it.  It 
also  appears  that  the  benefit  to  be  derived  by  the  father- 
in-law  Hurd  was  placed  before  the  son-in-law  Neville  as 
an  inducement  to  support  the  respondent. 
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The  amount  promised,  whether  it  be  large  or  small, 
makes  no  difference  in  the  offence  ;  it  is  as  much  bribery 
if  one  dollar  was  promised  as  it  would  be  if  a  thousand 
were. 

Mr.  Justice  Willes,  in  the  Coventry  case  (20  L.  T.  N.  S- 
405),  after  quoting  the  same  clauses  in  the  Imperial  Act 
as  subsection  3,  says :  "  Therefore  anything,  great  or 
small,  which  is  given  to  procure  a  vote,  would  be  a  bribe ; 
and  if  given  to  another  to  purchase  his  influence  at  the 
election,  it  unquestionably  also  would  be  a  bribe,  and 
would  void  the  election.  It  would  have  been  bribery  in  ■ 
the  case  of  the  person  who  gave,  and  in  the  case  of  the 
person  who  received,  the  benefit ;  and  if  Mr.  Eaton  had 
agreed  to  give  Mr.  Hill  £5, 1  might  say  a  farthing  in  point 
of  law ;  if  he  agreed  to  give  him  anything,  if  only  a  pepper- 
corn, for  the  purpose  of  purchasing  any  influence  which 
Mr.  Hill  had  with  the  electors  of  Coventry,  and  of  advanc- 
ing Mr.  Eaton's  interest  as  a  candidate  at  the  election,  it 
would  have  been  bribery,  and  it  would  have  avoided  the 
election." 

Nor  does  it  make  any  difference  under  what  name  the 
promised  money  is  to  be  paid,  whether  for  speeches  to 
be  made,  or  for  influence  to  be  exerted  in  any  other  way, 
and  whether  for  loss  of  time  and  inconvenience,  or  for 
travelling  or  other  expenses,  the  law  is  equally  violated 
in  one  case  as  in  the  others. 

If  A  says  to  B,  "  If  you  will  come  and  vote  for  me  I 
will  pay  your  travelling  expenses  in  doing  so ;"  or  if  A 
says  to  B,  "  If  you  will  come  and  endeavor  to  secure  my 
return,  I  will  pay  your  expenses  in  doing  so,"  there  can 
be  no  distinction  in  law  between  these  proposals  ;  if  the 
one  is  illegal  so  is  the  other.  The  former  has  been  deter- 
mined to  be  bribery  by  the  House  of  Lords  in  Cooper  v. 
Slade  (6  H.  L.  Cas.  746) ;  the  reasoning  and  result  of  that 
case  apply  with  equal  force  to  the  latter,  and  the  latter 
must  be  bribery  too. 

The  payment  of  orators  was  likened  in  the  argument 
to  the  payment  of  canvassers,  and  it  was  contended  that 
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payment  of  canvassers  was  legal  in  Canada  because  it 
was  legal  in  England  ;  but  this  by  no  means  follows. 
In  England  counsel  are  retained,  attorneys  and  solicitors 
are  employed,  agents,  canvassers,  messengers,  and  watchers 
are  hired,  committees  are  furnished  with  refreshments, 
and  enough  money  is  spent  in  this  and  similar  ways  at  an 
election  there  to  corrupt  and  demoralize  any  constituency 
here  if  spent  in  a  like  manner. 

I  need  only  refer  to  the  expenditure  in  the  Westminster 
election  of  £9,000  sterling,  which  was  held  not  illegal ; 
and  to  the  Argyleshire  election  but  the  other  day,  reported 
to  have  cost  £16,000  sterling. 

These  expenditures,  for  the  purposes  I  have  above 
referred  to,  have  been  held  in  England  to  be  authorized 
under  the  terms  of  the  proviso  appended  to  the  enactment 
against  bribery  in  the  C.  P.  P.  Act,  1854  :  "  Provided  always 
that  the  aforesaid  enactment  shall  not  extend  or  be  con- 
strued to  extend  to  any  money  paid  or  agreed  to  be  paid 
for  or  on  account  of  any  legal  expenses  bona  Ji^e  incurred 
at  or  concerning  any  election."  And  it  has  been  there 
held  that  but  for  this  proviso  the  payment  of  canvassers 
would  be  illegal.  The  framers  of  our  Act,  no  doubt  with 
the  view  of  preventing  such  enormous  expenditure  as  had 
been  held  in  England  to  be  leo-al  under  the  terms  of  the 
proviso  in  the  Imperial  Act,  discarded  that  proviso,  and 
adopted  the  following:  "Provided  always  that  the  actual 
persona]  expenses  of  any  candidate,  his  expenses  for 
actual  professional  services  performed,  and  bona  fide  pay- 
ments for  the  fair  cost  of  printing  and  advertising,  shall 
be  held  to  be  expenses  lawfully  incurred,  and  the  payment 
thereof  shall  not  be  a  contravention  of  this  Act ;"  and  in 
order  that  no  illegal  payments  should  creep  in  under  the 
words  "  personal  expenses,"  they  were  careful  to  define 
them  by  providing  that  "  the  words  '  personal  expenses,' 
as  used  in  this  Act,  with  respect  to  the  expenditure  of 
any  candidate  in  relation  to  the  election,  shall  include  the 
reasonable  travelling  expenses  of  such  candidate,  and  the 
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reasonable  expenses  of  his  living  at  hotels  or  elsewhere, 
for  the  purpose  of  and  in  relation  to  such  election." 

It  will  thus  be  seen  how  much  more  limited  the  expen- 
diture must  be  under  this  proviso  than  under  that  in  the 
Imperial  Act. 

It  may  be  that  this  proviso  in  our  Act  does  not  cover 
every  expenditure  that  may  legally  be  made,  but  if  any 
expenditure  made  outside  of  that  permitted  by  the  pro- 
viso should  happen  to  be  covered  by  the  express  words 
of  the  clauses  relating  to  bribery,  such  expenditure  will 
inevitably  amount  to  bribery. 

The  hiring  of  orators  and  of  canvassers  is,  in  my  opinion, 
outside  of  what  is  permitted  by  the  proviso,  and  is  with- 
in the  very  words  of  subsection  3,  and  is  therefore 
bribery. 

I  am  told  that  such  hiring  has  been  permitted  as  legal 
in  other  Provinces.    The  decisions  in  other  Provinces  do 
not  bind  me,  and  as  in  my  opinion  it  is  illegal,  I  shall  hold 
to  that  opinion  until  a  Court  whose  authority  I  am  bound 
to  submit  to  shall  determine  that  the  law  may  be  violated 
in  this  way,  and  that  bribery  may  assume  this  garb  with 
impunity.    Holding  the  view  of  the  law  which  I  have 
expressed,  it  is  quite  unnecessary  for  me  to  determine 
which  was  the  true  arrangement  with  Hurd — that  deposed 
to  by  the  respondent  or  that  deposed  to  by  Hurd.  In  my 
opinion  they  were  both  equally  illegal.    Mr.  Paxton  was 
in  court,  subpoenaed  as  a  witness  by  the  petitioner,  and 
might  have  been  called  by  either  party,  but  neither  saw 
fit  to  call  him.    His  evidence  would  undoubtedly  have 
furnished  important  materials  upon  which  to  come  to  a 
proper  conclusion  as  to  the  true  arrangement.  Assum- 
ing then  that  the  arrangement  with  Hurd,  deposed  to  by 
the  respondent,  was  the  true  arrangement,  I  find  that  such 
arrangement  was  so  made  by  the  respondent  to  induce 
Hurd  to  endeavor  to  secure  the  return  of  the  respondent 
to  serve  in  the  House  of  Commons,  and  that  the  respond- 
ent was  thereby  guilty  of  bribery  within  subsection  3  of 
section  92  of  the  Dominion  Elections  Act  of  1874. 
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I  therefore  determine  that  charge  four  was  proved.  I 
also  determine  that  charge  five  was,  and  charge  six  was 
not,  proved.* 

I  further  determine  that  the  said  election  was  void, 
and  that  the  same  must  be  set  aside  with  costs,  to  be  paid 
by  the  respondent  to  the  petitioner,  and  shall  certify  the 
same  to  the  Speaker  of  the  House  of  Commons,  and  shall 
report  to  him  as  required  by  law. 

From  Mr.  Justice  Armour's  judgment  on  charges  four 
and  five,  the  respondent  appealed  to  the  Supreme  Court 
of  Canada,  and  the  appeal  was  allowed  with  costs ;  the 
Supreme  Court  holding,  on  the  evidence,  that  the  respond- 
ent only  agreed  to  pay  Kurd's  travelling  expenses  if  it 
was  legal  for  him  to  do  so,  and  that  such  a  promise  was 
not  a  violation  of  subsec.  3  of  sec.  92  of  the  Dominion 
Elections  Act,  1874  (4  Sup.  Ct.  R  430). 

(15  Commons  Journal,  1881,  p.  2). 

*  The  learned  Judge  referred  to  the  case  of  Wood  v.  Lycett,  rejjorted  in  the  London 
Times  of  29th  January,  1S79,  the  facts  of  wliich  were  as  follows  :  PlaintifT  and  defend- 
ant were  candidatee  for  Worcester  at  the  then  last  election.  Plaintiff  ajrreed  to  retire 
and  to  assist  the  defendant,  for  which  he  was  to  receive  £70  for  his  assistance  and 
certain  sums  spent  hy  him  in  payment  of  canvassers  and  other  election  expenses.  At 
the  close  of  the  evidence,  Baron  Huddleston  said  that  both  parties  were  jruilty  of  a 
misdemeanor  in  entering:  into  such  a  transaction,  which  was  clearly  a  corrupt  payment. 
As  to  the  other  items,  he  held  that  not  having  been  made  through  the  election  agent, 
and  the  bills  for  the  same  not  having  been  sent  in  within  the  n)onth  after  the  election, 
they  were  not  recoverable. 
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CORNWALL  (3). 
Before  Mr.  Justice  Armour. 

Cornwall,  17th  and  18th  June,  Si-d  October,  15th  December,  1879. 

Donald  Ban  Maclennan,  Petitioner,  v.  Darby 
Bergin,  Respondent. 

Commission  to  examine  witnesses  in  a  Joreign  country — Disqualification  of 
petitioner — Agents  and  sub-agents — Colorable  purchases — Bribery — Costs. 

A  Commission  to  examine  witnesses  in  a  foreign  country  may  be  issued 
in  the  case  of  the  trial  of  an  election  petition. 

In  order  to  disqualify  the  petitioner  acting  as  such,  the  respondent  offered 
to  prove  (1)  that  the  petitioner  had  been  reported  by  the  Judge  trying 
a  former  election  petition  as  guilty  of  corrupt  practices  ;  (2)  that  the 
petitioner  had  in  fact  been  guilty  of  corrupt  practices  at  such  election  ; 
and  (3)  that  he  had  been  guilty  of  corrupt  practices  at  the  election  in 
question. 

Held,  that  such  evidence,  if  offered,  would  not  disqualify  the  petitioner 
as  such. 

Held,  further,  that  as  the  petitioner  did  not  claim  the  seat,  evidence 
could  not  be  gone  into  for  the  purpose  of  personally  disqualifying  him. 

One  C.  canvassed  for  the  respondent,  and  told  the  respondent  he  was 
going  to  support  him,  and  the  respondent  expected  and  understood 
that  he  would  do  everything  he  could  for  him  legitimately.  C.  did  not 
attend  any  meetings  of  the  respondent's  committees,  and  made  no 
returns  of  his  canvassing. 

Held,  on  the  evidence  set  out  in  the  judgment,  that  C.  was  an  agent  of 
the  respondent  for  the  purposes  of  the  election. 

The  agent,  C,  employed  one  W.  to  go  with  him  on  the  evening  before  the 
election  to  several  electors,  from  whom  both  C.  and  W.  made  colorable 
pu' chases,  but  with  the  corrupt  intention  of  inducing  the  persons 
from  whom  the  purchases  were  made  to  vote  or  refrain  from  voting 
at  the  election. 

Held,  that  C.  and  W.  were  guilty  of  bribery,  and  that  the  election  was 

avoided  in  consequence  of  their  corrupt  acts. 
The  petitioner  was  allowed  his  costs,  but  not  the  costs  of  the  charges 

which  he  failed  to  establish. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

During  the  proceedings  at  the  trial  it  appeared  that 
a  necessary  and  material  witness  for  the  petitioner  had 
removed  to  the  State  of  Michigan,  whereupon  the  learned 
Judge  adjourned  the  trial  so  that  an  application  might  be 
made  before  him  in  Chambers  for  the  issue  of  a  com- 
mission. The  learned  Judge  afterwards,  on  the  authority 
of  the  Wallingford  case  (1  O'M.  &  H.  57)  and  Staley- 
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bridge  case  (19  L.  T.  N.  S.  703),  made  the  order  for  a 
Commission.   (  See  the  report  of  the  application,  8  P.  K  64). 

Mr.  Bethune,  Q.C.,  and  Mr.  Riddell,  for  petitioner. 

Mr.  Hector  Cameron,  Q.C.,  and  Mr.  Bergin,  for  re- 
spondent. 

Armour,  J. — The  counsel  for  the  respondent  at  the 
commencement  of  the  trial  took  the  objection  that  I  had 
no  jurisdiction  to  try  this  cause,  which  objection  I  over- 
ruled. 

He  also  at  the  same  time  offered  to  prove  that  the 
petitioner  had  been  reported  to  the  Speaker  of  the  House 
of  Commons  as  having  been  guilty  of  corrupt  practices 
at  the  said  election  for  the  said  electoral  district,  held  on 
the  29th  of  January,  1874,  by  the  Judge  who  tried  a 
petition  in  respect  of  such  last  mentioned  election,  and 
to  prove  that  the  petitioner  had  in  fact  been  guilty  of 
corrupt  practices  at  that  election ;  and  had  also  been 
guilty  of  corrupt  practices  at  the  election  for  the  said 
electoral  district,  held  on  the  17th  of  September,  1878 ; 
and  contended  that  such  proof  being  given,  disqualified 
the  petitioner  from  being  a  petitioner  in  this  cause. 

I  rejected  the  proof  so  offered,  holding  that  if  given  it 
would  not  have  the  effect  contended  for :  South  Huron 
case  (29  C.  P.  301). 

He  also  at  the  close  of  the  petitioner's  case  offered  to 
prove  the  same  facts  for  the  purpose  of  disqualifying  the 
petitioner  ;  but  inasmuch  as  the  petitioner  did  not  claim 
the  seat,  I  considered  such  proof  irrelevant,  and  refused 
to  receive  it. 

[The  learned  Judge  here  referred  to  charges  on  which 
evidence  had  been  given,  but  which  he  held  not  proved]. 

The  remaining  charges  relied  on  by  the  petitioner's 
counsel  must  be  determined  by  the  construction  to  be  put 
upon  the  acts  of  George  Crites  and  Henry  White  on  the 
night  before  the  election,  and  by  the  responsibility  of  the 
respondent  for  such  acts. 
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George  Crites  describes  the  manner  of  his  becoming 
acquainted  with  Henry  White  and  what  transpired 
before  his  introduction  to  him,  rendering  such  introduc- 
tion necessary,  and  the  circumstances  attending  such 
introduction. 

[The  learned  Judge  here  read  his  notes  of  the  evidence, 
the  substance  of  which  is  hereinafter  referred  to]. 

Henry  White  was  a  drover,  who  lived  close  to  North- 
field,  and  happened  to  go  down  to  Alguire's  Hotel  the 
evening  of  the  16th  of  September.  He  did  not  know 
Crites  wanted  to  see  him.  He  didn't  know  Crites.  Mr. 
FultOn  introduced  him  to  Crites,  and  he  gave  him  a 
package,  telling  him  that  he  got  it  at  Ottawa  Hotel. 
White  opp.ned  the  package  and  found  $45.00  in  it,  but  no 
letter.  He  put  the  money  in  his  pocket  with  his  other 
money.  He  didn't  ask  Crites  who  it  was  from,  nor  for 
any  explanation  about  it.  He  was  not  surprised  at  re- 
ceiving it,  nor  did  he  think  it  strange.  He  made  no 
remark  about  it.  He  had  no  idea  who  sent  it  to  him, 
nor  for  what  purpose,  nor  that  it  was  to  be  used  in  the 
election. 

After  White  and  Crites  became  acquainted,  they  got  to 
know  from  each  other  that  they  were  both  supporters  of 
Dr.  Bergin,  the  respondent,  and  they  took  tea  together 
at  Alguire's. 

Crites  found  out  that  Dr.  Mattice  and  Henry  Sandfield 
Macdonald  were  at  Northfield ;  and  he  and  White  both 
concluded  from  that  fact,  and  from  the  knowledge  they 
said  they  had  of  their  ways,  and  of  the  corruptibility  of 
the  voters  in  that  locality,  that  they  were  there  for  the 
purpose  of  buying  votes,  and  Crites  said  it  was  his  busi- 
ness to  watch  them.  White  said  that  he  had  got  a  message 
from  Mr.  Moss,  for  whom  he  had  been  buying  stock,  to 
drive  the  stock  into  Northfield  in  the  morning,  and  he 
would  go  with  him.  They  went  together.  They  went 
first  to  William  Bender's.  White  paid  Philip  Bender 
$2.00  to  help  to  drive  stock  next  day,  a  service  Bender 
did  not  perform  ;  and  Crites  bought  fifty  pounds  of  butter 
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from  him  at  16  cts.  a  pound,  and  paid  him  the  price,  $8.00, 
which  butter  Bender  afterwards  delivered.  They  next 
visited  Samuel  Bender,  from  whom  White  bought  a  sheep, 
which  Bender  said  was  worth  $3.25,  for  which  White  paid 
him  $5.00.  White  swore  it  was  worth  $5.00.  And  Crites 
bought  25  lbs.  of  butter  to  be  afterwards  delivered,  but 
which  never  was,  on  account  of  which  he  paid  $2.00. 
They  next  visited  David  Loucks,  from  whom  White  bought 
a  cow  for  $25.00,  and  paid  $6.00  on  account.  The  cow 
was  delivered  next  morning,  but  she  got  away  again  and 
went  home,  and  White  never  got  her.  They  next  visited 
George  Bender.  White  had  previously  bought  sheep  from 
this  Bender,  for  which  he  was  to  pay  $10.75  ;  and  accord- 
ing to  Bender's  account,  he  told  him  that  night  that  if  he 
would  vote  he  would  give  him  $14.00  for  them.  White 
denied  this,  but  admitted  paying  $4.00  on  account  of  the 
sheep  that  night.  They  next  went  to  William  Arbuthnot's, 
Crites  stayed  on  the  road,  and  White  went  into  the  house. 
He  gave  Arbuthnot  $4.00,  he  said,  on  account  of  stock, 
which  he  got  next  morning.  Arbuthnot  said  he  gave  it 
to  get  him  out  to  vote.  They  went  to  Jas.  McBride's, 
after  which  Crites  went  home,  leaving  White  to  pursue 
his  journey  alone.  He  called  on  James  T.  Wesley,  and 
paid  him  $5.00  on  account  of  a  cow  he  had  bought  from 
him  for  $20.00.  White  took  the  cow  about  four  weeks 
after,  and  paid  the  balance.  He  visited  Aaron  Wesley, 
from  whom  some  time  previously  he  had  bought  sheep  for 
$14.00,  and  had  paid  $4.00  on  account,  and  according  to 
Wesley's  account,  agreed  to  give  him  $2.00  more  on  the 
sheep  if  he  would  vote  for  the  respondent.  This  White 
denied.  White  bought  a  heifer  from  Alpheus  Bunions, 
whom  he  found  at  a  paring  bee  that  night  at  Markle's, 
for  $12.00,  and  paid  him  $4.00  on  account.  Bunions 
never  got  the  balance,  nor  White  the  heifer.  White  also 
met  James  Bunions  at  the  paring  bee,  and  from  him  he 
bought  two  lambs  at  $4.00  each.  This  took  place  about 
midnight. 
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I  have  carefully  considered  the  evidence  of  Crites  and 
White  above  referred  to,  and,  reading  it  with  the  other 
evidence  adduced,  I  have  come  to  the  following  conclu- 
sions of  fact : 

That  Crites  went  to  Northfield  on  the  evening  of  the 
16th  September,  for  the  purpose  of  taking  to  White  the 
package  of  money  left  at  the  Ottawa  Hotel.  That  Crites 
knew  when  he  got  the  package  that  it  contained  money 
that  was  being  sent  to  White  to  be  used  corruptly  at  the 
election.  That  he  delivered  the  money  to  White  with 
the  knowledge  and  intention  that  it  would  be  so  used. 
That  White  so  used  the  whole  or  part  of  it,  and  that 
Crites  was  present  and  assenting  to  a  part  of  it  being  so 
used.  That  the  purchases,  promises  and  payments  made 
by  White  on  that  night  were  made  and  paid  by  him  with 
the  corrupt  intention  of  inducing  the  persons,  from  whom 
and  to  whom  they  were  made,  to  vote  or  refrain  from 
voting  at  the  election,  and  that  the  said  White  was  there- 
fore guilty  of  bribery. 

That  the  purchases  and  payments  made  by  Crites  on 
that  night  were  made  by  him,  and  paid  by  him,  with  the 
corrupt  intention  of  inducing  the  persons  from  whom  and 
to  whom  they  were  made  to  vote  or  refrain  from  voting 
at  the  election,  and  that  the  said  Crites  was  thereby  guilty 
of  bribery. 

The  only  remaining  question  is,  was  Crites  a  person 
for  whose  acts  the  respondent  must  be  held  responsible  ? 
If  he  was  such  a  person,  then  the  respondent  must  be 
also  held  responsible  for  the  acts  of  White — for  Crites 
employed  him.    See  the  Bewdley  case  (1  O'M.  &  H.  18). 

I  extract  the  evidence  bearing  upon  the  question  of 
Crites'  agency.  Crites  said:  "  I  took  part  in  the  election  on 
the  Doctor's  side.  ...  I  canvassed  for  about  a  week. 
I  was  almost  in  every  part  of  the  township.  I  had  business 
of  my  own,  and  as  I  met  parties  I  spoke  in  favor  of  the 
Doctor.  I  saw  the  Doctor,  but  did  not  converse  with 
him.  I  cannot  say  whether  he  knew  I  was  canvassing. 
He  did  not  meet  me  out  canvassing.    I  may  have  passed 


808 


DOMINION  ELECTIONS. 


[A.D. 


him  on  the  street ;  I  gave  him  no  account  of  the  progress 
I  made.  I  may  have  told  him  so  and  so  was  going 
against  him.  I  did  not  tell  him  to  see  any  particular  per- 
son." James  Kirkpatrick,  secretary  of  the  Conservative 
Association,  said :  "  I  understood  that  Crites  was  a  sup- 
porter of  the  Doctor's.  I  did  not  think  that  he  was  doing 
more  than  a  hundred  others.  I  had  no  communication 
with  him  about  what  he  was  to  do.  He  made  no 
returns ;  we  had  no  regular  returns.  He  never  attended 
a  meeting,  or  gave  any  information.  ...  I  am  sure 
that  he  never  attended  a  committee  meeting  at  all ;  I 
attended  every  meeting  regularly.  There  would  be  a 
couple  of  dozen  at  the  meeting.  I  knew  that  he  had  been 
canvassing  like  others.  I  would  have  noticed  him  had 
he  been  present.  .  .  .  There  were  a  great  many  others 
who  actively  supported  us  that  did  not  come  at  all.  He 
was  not  canvassing  regularly.  We  did  not  furnish  books 
to  anybody  for  that  purpose.  I  know  people  who  were 
more  active  than  he.  ...  I  know  that  Crites  sup- 
ported the  Doctor,  but  he  was  not  canvassing  regularly. 
I  suppose  there  were  about  one  hundred  canvassing  the 
same  way  as  he  was.  He  was  not  employed  by  the  com- 
mittee to  go  around.  .  .  •  ,0f  my  own  knowledge  I 
do  not  know  of  any  one  Crites  canvassed.  I  suppose  he 
was  canvassing,  asking  people  as  he  happened  to  meet 
them  for  their  voles.  I  knew  that  he  was  always  an  active 
man  in  elections  ;  I  mean  that  he  is  a  man  who  always 
works  hard  during  an  election  ;  he  did  in  this  case  as  in 
others.  He  took  no  part  so  far  as  active  co-operation  at 
the  meetings  is  concerned  ;  he  never  attended  any  of 
the  meetings.  I  knew  he  was  a  Conservative,  and  took 
for  granted  that  he  was  supporting  the  Doctor." 

The  respondent  said :  "  I  was  not  certain  till  a  short 
time  before  the  election  what  course  George  Crites  would 
take,  knowing  his  warm  personal  friendship  for  Mr.  Mac- 
lennan  on  the  one  hand,  and  his  strong  political  feeling 
the  other  way.  I  met  him,  and  he  told  me  he  was  going 
to  support  me.    I  think  this  was  after  the  writ  issued, 
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but  before  nomination.  I  do  not  think  I  told  him  I  hoped 
he  would  do  all  he  could  for  me  ;  I  did  not  point  out  any- 
thing he  could  do  for  me  in  particular.  Of  course,  when 
I  asked  a  man  for  his  support,  and  he  promised  to  give  it 
to  me,  I  expected  and  understood  he  would  do  everything 
he  could  for  me  legitimately — this  applies  to  Crites  in- 
dividually. ...  I  was  not  aware  of  George  Crites 
going  out  to  the  west  side  of  the  township  on  the  night 
of  the  16th  of  September,  nor  do  I  know  it  now.  I  think 
I  knew  at  the  time  of  the  nomination  that  Crites  was  a 
supporter  of  mine,  and  I  believe  he  is  a  man  who  would 
do  all  that  he  could  once  that  he  took  sides." 

I  had  occasion  in  the  North  Ontario  Election  case  (ante 
p.  785)  to  express  my  views  at  some  length,  supporting 
them  by  authority,  on  the  question  of  agency  as  applic- 
able to  parliamentary  elections.  And  it  is,  therefore, 
needless  for  me  to  do  more  than  refer  to  that  case,  and  to 
say  that,  applying  the  views  that  I  then  expressed  to  the 
present  case,  I  am  compelled  to  the  conclusion  that  I 
must,  upon  the  evidence  here  set  out,  hold  Crites  to  have 
been  a  person  for  whose  acts,  in  relation  to  this  election, 
the  respondent  must  be  held  responsible. 

I  find,  therefore,  these  charges  proved.  And  I  deter- 
mine that  the  election  and  the  return  of  the  respondent 
are  void. 

The  petitioner  will  get  his  costs ;  but  he  will  tax  no 
costs  in  respect  of  the  charges  which  he  has  failed  to 
establish. 

(14  Commons  Journal,  1880,  p.  2). 


DIGEST  OF  CASES. 


ADMISSIONS.— (1.)  Of  Bribery.— 

1.  The  respondent,  a  week  before 
the  trial,  served  a  notice  on  the  peti- 
tioner admitting  bribery  by  one  of 
his  agents,  and  notifying  the  peti- 
tioner not  to  incur  further  costs. 
At  the  trial  the  respondent,  pur- 
suant to  the  notice,  gave  evidence 
of  bribery  by  an  agent,  which  the 
Court  held  sufficient  to  avoid  the 
election.  The  petitioner  then  con- 
tended that  he  had  a  right  to  show 
that  corrupt  practices  had  exten- 
sively prevailed,  and  that  the  re- 
spondent had  been  personally  guilty 
of  corrupt  practices.  Held,  that  the 
functions  of  the  Court  were  judicial 
and  not  inquisitorial,  and  that  no 
further  evidence  should  be  received 
on  the  issue  as  to  the  avoidance  of 
the  election  on  account  of  bribery 
by  agents.  But  if  incidentally  it 
should  appear,  in  the  inquiry  as  to 
the  personal  charges  against  the 
respondent,  that  corrupt  practices 
extensively  prevailed,  the  same 
would  be  certified  in  the  report  to 
the  Speaker.  West  Northumberland, 
562. 

2.  Before  the  trial  the  respondent 
served  a  notice  upon  the  petitioner, 
admitting  that  the  election  must  be 
avoided  on  the  ground  of  bribery  by 
an  agent  without  his  knowledge  or 
consent.  Such  admission  was  acted 
upon  at  the  trial,  and  the  election 
avoided  accordingly.  North  Simcoe, 
624. 

  (2.)  Of  Counsel.— 1.  The  ad- 
mission of  counsel  in  open  court, — 
that  the  giving  of  $2  to  a  voter  by 
an  Sifrent  of  the  respondent,  after 
such  voter  had  voted,  such  voter 
admitting  that  he  did  not  know 
why  the  $2  was  given  to  him,  was 
bribery, — acted  upon,  and  the  elec- 
tion avoided.  Carleton,  6. 

2.  The  respondent  had  a  majority 
of  261  votes  at  the  election,  and  at 
the  trial  his  counsel  admitted  that 
there  was  evidence  which  would 
have  the  effect  of  avoiding  the  elec- 


tion under  R.  S.  0.,  c.  10,  s.  159  ; 

and  the  Court,  on  such  admission, 
declared  the  election  void.  Dufferin, 
530. 

8ee  also  pp.  45,  199,  203. 

\/ AGENCY.— 1.  To  sustain  the 
relation  of  agency,  the  petitioner 
must  show  some  recognition  by  the 
candidate  of  a  voluntary  agent's 
services.  The  Westminster  case  (1 
O'M.  &  H.  89)  as  to  agency  followed. 
Welland,  47. 

2.  Agency  in  election  matters  is  a 
result  of  law  to  be  drawn  from  the 
facts  of  the  case,  and  the  acts  of  the 
individuals.  East  Peterhoro,  245. 

3.  Acts  of  agency  and  the  deci- 
sions bearing  thereon,  discussed. 
North  Ontario,  304. 

4.  The  Parliamentary  law  of 
agency  is  a  special  law,  and  is  differ- 
ent from  the  ordinary  law  of  agency. 
In  Parliamentary  elections  the  prin- 
cipal is  liable  for  all  acts  of  his  agent, 
even  where  such  acts  are  done  con- 
trary  to  the  express  instructions  of 
such  principal.  Cornwall,  547. 

5.  Mere  canvassing  of  itself  does 
not  prove  agency,  but  it  tends  to 
prove  it.    A  number  of  acts,  no  one 

of  which  might  in  itself  be  con-  ® 
elusive  proof  of  agency,  may,  when 
taken  together,  amount  to  proof  of 
such  agency.  Ibid. 

6.  If  a  candidate  in  good  faith 
undertakes  the  duties  which  his 
agent  might  undertake,  the  acts  of 
a  few  zealous  political  friends  in 
canvassing  for  him,  introducing  him 
to  electors,  attending  public  meet- 
ings and  advocating  his  election,  or 
bringing  voters  to  the  poll,  would 
not  make  such  candidate  responsible 
for  prohibited  acts  contrary  to  his 
publicly  declared  will  and  wishes, 
and  without  his  knowledge  and  con- 
sent. South  Norfolk,  660. 

7.  Remarks  on  the  evidence  of 
agency.  Ibid. 
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8.  The  law  of  election  agency  is 
not  capable  of  precise  definition,  but 
is  a  shifting  elastic  law,  capable  of 
being  moulded  from  time  to  time  to 
meet  the  inventions  of  those  who  in 
election  matters  seek  to  get  rid  of 
the  consequences  of  their  acts.  North 
Ontario,  785. 

^  AGENTS. -(1.)  Generally  .-1.  When 
a  candidate  puts  money  into  the 
hands  of  his  agent,  and  exercises  no 
supervision  over  the  way  in  which 
the  agent  is  spentiing  that  money, 
but  accredits  and  trusts  him,  and 
leaves  him  the  power  of  spending 
the  money,  although  he  may  have 
given  directions  that  none  of  the 
money  should  be  improperly  spent, 
there  is  such  an  agency  established 
that  the  candidate  is  liable  to  the 
fullest  extent  not  only  for  what  that 
agent  may  do,  but  also  for  what  all 
those  whom  that  agent  employs  may 
do.  South  Greif,  52. 

2.  Evidence  was  given  to  show 
that  certain  parties  had  attended 
meeting!^  with  the  respondent  and 
canvassed  for  him,  and  had  per- 
formed other  acts  of  alleged  agency, 
as  set  out  in  the  evidence.  Held, 
that  the  acts  of  alleged  agency 
relied  on  in  the  evidence  were  not 
sutfioient  to  constitute  such  parties 
the  agents  of  the  respondent.  North 
York,  63. 

3.  Money  was  paid  by  an  agent 
of  the  respondent  ($7  each)  to  cer- 
tain vot  rs  for  canvassing,  they 
observing  that  "a  little  money  in 
election  time  was  allowed  for  knock- 
ing around,"  which  observation  the 
agent  considered  "  going  about  to 
solicit  votes. "  The  agent  denied  it 
was  paid  with  any  corrupt  intent, 
although  his  evidence  was  not  satis- 
factory. The  voters  swore  the 
money  was  paid  to  their  wives,  and 
the  ag'-nt  was  not  recalled  to  explain 
it.  JleJd,  that  although  such  pay- 
ment might  be  open  to  an  unfavor- 
able interpretation,  it  was  not, 
according  to  the  evidence,  incon- 
sistent with  being  made  without 
any  improper  motive.  West  Toronto, 
97. 

4.  Observations  on  the  reasons 
why  candidates  should  be  held  liable 
for  acts  done  by  their  agents.  The 


Taunton  case  (1  O'M.  &  H.  184> 
approved.  Ihid. 

5.  A  witness  stated  that  he  had 
asked  the  people  in  his  neiwhborhood 
to  vote  for  the  respondent,  had 
attended  a  meeting  of  the  respond- 
ent's friends,  and  made  arrange- 
ments for  bringing  up  voters  on 
polling  day,  and  had  a  team  out  on 
polling  day.  Held,  that  the  evidence 
of  his  being  an  agent  of  the  respond- 
ent was  not  sufficient.  East  Peter- 
horo,  245.  "~  ^ — 

6.  One  C.  accompanied  the  re- 
spondent when  going  to  a  public 
meeting,  and  canvassed   at  some 
houses.  On  the  journey,  the  respond- 
ent cautioned  C.  not  to  treat,  nor  do 
anything  to    compromise  him  or 
avoid  the  election.  The  respondent's 
election  agent  paid  for  C.  's  meals  at 
the  place  where  the  meeting  was 
held.     Held,    that   the  evidence! 
showed  that   the  respondent  had| 
availed  himself  of  C.  's  services,  and  y 
was  therefore  responsible  for  his « 
acts.  Ibid. 

7.  One  S. ,  who  desired  nomination 
as  a  candidate  by  a  Reform  Conven- 
tion, was  not  nominated,  and  there- 
upon, from  hostility  to  the  conven- 
tion and  its  nominee,  opposed  the 
candidate  of  the  convention,  which 
thereby  had  the  effect  of  supporting 
the  respondent.  At  the  close  of  the 
poll,  the  respondent  publicly  thank- 
ed S.  for  being  instrumental  in 
bringing  about  his  election.  S. 
owned  a  shop  and  tavern,  but  the 
license  for  the  latter  was  in  his 
clerk's  name  ;  and  during  the  poll- 
ing hours  on  polling  day  spirituous 
liquors  were  sold  and  given  in  the 
shop  and  tavern.  Held,  that  what 
was  done  by  S.  at  the  election  was 
in  pursuance  of  a  hostile  feeling 
against  the  convention  and  its  can- 
didate, and  did  not  constitute  him 
an  agent  of  the  respondent.  Card- 
well,  269. 

8.  One  M.,  the  reeve  of  a  town- 
ship, exerted  himself  strongly  in 
favor  of  the  respondent,  to  whom 
he  was  politically  opposed,  and 
against  the  other  candidate,  and 
attended  meetini^s  where  the  re- 
spondent was,  and  spoke  in  his  favor. 
The  reason  for  his  supporting  the 
respondent  and  opposing  the  other 
(ministerial)  candidate,  with  whom 
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he  was  politically  in  accord,  was, 
that  the  ministry  of  the  day  had 
separated  the  township  of  which  he 
was  reeve  from  the  riding.  The 
respondent  asked  M.  to  attend  a 
piiblic  meeting,  which  he  did  ;  and 
at  another  meeting  which  he  attend- 
ed, M.  stated  (but  not  in  the  re- 
spondent's hearing)  that  he  was 
acting  there  on  the  respondent's 
behalf.  M.  was  once  an  the  respond- 
ent's committee-room,  and  signed 
and  circulated  circulars  issued  by 
the  respondent's  friends.  Held,  that 
the  question  of  agency  being  one  of 
intent,  therespondent,  under  the  cir- 
cumstances, never  conferred  upon 
M.  the  authority,  nor  did  M.  accept 
the  delegation,  of  an  agent  for  the 
purposes  of  the  election.  North 
Grey,  362. 

9.  Persons  who  canvassed  and 
went  to  meetings  with  the  respond- 
ent, and  attended  meetings  to  pro- 
mote the  election,  at  which  meetings 
the  respondent  attended  ;  and  per- 
sons who  canvassed  with  and  intro- 
duced voters  to  the  respondent, 
called  meetings  and  appointed  can- 
vassers, and  did  other  acts  to  further 
the  election,  and  examined  the 
results  of  the  canvass,  were  held  to 
be  agents  of  the  respondent  ;  and 

|corrupt  practices  committed  by 
ithem,  and  by  sub-agents  appointed 
|by  them,  avoided  the  election. 
"  Cornwall,  oil. 

10.  The  respondent  in  his  evidence 
stated  that  he  objected  to  com- 
mittees ;  that  he  knew  certain 
persons  were  his  supporters,  and 
helieved  they  did  their  best  for  him, 
but  he  did  not  personally  know  that 
they  acted  for  him.  Other  evidence 
showed  that  these  persons  took 
part  in  the  election  on  behalf  of  the 
respondent ;  some  spoke  for  him  at 
one  of  his  meetings  ;  and  one  of 
them  stated  that  he  and  some  of 
the  others  canvassed  for  the  re- 
spondent, and  that  he  gave  the 
respondent  to  understand  he  was^ 
taking  part  in  the  election  for  him. 
.Held,  that  as  it  did  not  appear  that 
any  one  of  these  persons  was  author- 
ized by  the  respondent  to  represent 
him,  and  as  they  did  not  claim  to 
have  any  su.c]i  authority  from  him, 
hut  supported  the  respondent  as  the 
candidate  of  their  party,  the  said 

54 


persons  were  not  agents  of  the  re- 
spondent for  the  purposes  of  the 
election.  South  Noi^folk,  660. 

11.  Semble,  if  a  candidate  who  had 
appointed  no  agents  was  aware  that 
some  of  his  supporters  were  syste- 
matically working  for  him,  and  by 
any  act,  or  forbearance,  could  be 
fairly  deemed  to  recognize  and  adopt 
their  proceedings,  he  would  make 
them  his  agents.  ihicL 

12.  One  P.,  a  tavern-keeper,  took 
the  petitioner's  side  at  the  election 
and  at  a  meeting  called  by  the  peti- 
tioner, at  which  he  was  appointed 
chairman.  Notices  of  this  meeting 
were  sent  by  the  petitioner  to  P.  to 
distribute,  some  of  which  P.  put  up 
at  his  house  and  some  he  sent  to 
other  places.  On  polling  day  P. 
desired  to  give  a  free  dinner  to  some 
of  the  petitioner's  voters,  and  asked 
the  petitioner  if  he  might  do  so. 
The  petitioner  did  not  approve  of  it 
in  case  it  should  interfere  with  his 
election, and  warned  P.  t  hat  although 
he  was  not  his  (petitioner's)  agent, 
he  would  rather  he  should  not  do 
it.  P.,  notwithstanding  this,  paid 
for  free  dinners  to  40  of  the  peti- 
tioner's voters.  Held,  by  the  Court 
of  Queen's  Bench  (affirming  Wilson, 
J.),  that  P.  was  not  an  agent  of 
the  petitioner.  North  Victoria  (2), 
671. 

13.  A  year  before  the  election  the 
respondent  paid  part  of  the  charges 
of  a  lawyer  retained  by  one  0.  to 
attend  the  revision  of  the  assessment 
rolls.  0.  at  the  time  of  the  election 
attended  one  of  the  respondent's 
meetings,  at  which  he  stated  that  his 
own  mind  was  not  made  up,  bub  he 
urged  that  the  respondent  ought  to 
have  the  support  of  the  voters,  he 
being  a  local  man  ;  and  in  three  or 
four  instances  0.  asked  voters  to 
vote  for  the  respondent.  The  re- 
spondent and  his  friends  distrusted 
0.,  and  in  no  way  recognized  him  as 
acting  with  them.  Held,  that  0. 
was  not  an  agent  of  the  respondent 
for  the  purposes  of  the  election. 
Hcdton,  736. 

14.  One  C.  canvassed  for  the  re- 
spondent, and  told  the  respondent 
he  was  going  to  support  him,  and 
the  respondent  expected  and  under- 
stood that  he  would  do  everything 
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he  could  for  him  legitimately.  C. 
did  not  attend  any  meetings  of  the 
respondent's  committees,  and  made 
no  returns  of  his  canvassing.  Held, 
on  the  evidence  set  out  in  the  judg- 
ment, that  C.  was  an  agent  of  the 
respondent  for  the  purposes  of  the 

election.  Cornioall  (3),  803. 

^-   ■ 

  (2.)  Committees. — 1.  One 

M.  was  a  member  of  a  township 
committee,  organized  by  direction 
of  the  convention  which  nominated 
the  respondent,  and  the  work  of  the 
election  was  put  into  the  hands  of 
these  township  committees.  M. 
canvassed  his  school  section,  and 
had  a  voters'  list,  which  was  taken 
from  him  by  the  committee  on  the 
allegation  that  he  was  not  doing 
much.  The  respondent  never  asked 
M.  to  work  for  him,  but  M.  asked 
the  respondent  what  success  he  liad. 
The  respondent  had  no  one  acting 
for  him  except  these  committees 
and  some  volunteers,  and  he  never 
objected  to  the  aid  they  Avere  giving 
him,  nor  did  he  repudiate  their  ser- 
vices. Held,  on  the  evideuce,  that 
the  respondent  was  responsible  for 
these  committees,  and  that  M.,  as  a 
member  of  one  of  such  committees, 
was  an  agent  of  the  respondent. 
Norih  Ontario,  304. 

2,  About  a  dozen  of  the  electors 
met  some  time  before  the  election 
and  nominated  the  respondent  as 
the  candidate  who  should  •ozitest 
the  election  in  the  interest  A  the 
political  party  to  wliicli  they  be- 
longed. TJie  respondent  accepted 
and  acted  upon  the  nomination. 
They  met  occasionally  for  the  pur- 
pose of  promoting  the  respondent's 
election,  procured  voters'  lists,  can- 
vassed voters,  and  got  reports  on 
which  they  estimated  their  chances 
of  success.  Htld,  that  if  they  did 
not  style  themselves  a  committee, 
they  had  assumed  the  functions 
which  usually  devolve  upon  such 
bodies.    North  Wc/divortli,  343. 

3.  The  respondent  was  nominated 
by  a  Conservative  assoc^...uon,  r„nd 
he  accepted  the  nomination.  The 
delegates  to  the  association  were  to 
do  all  they  could  to  secure  his  elec- 
tion. A  committee  was  appointed 
in  0.  to  canvass  the  town,  and  a 
committee-room  was  engaged  and 


paid  for  by  the  association,  voters' 
lists  were  procured  and  used  as  can- 
vassing books,  and  members  were 
appointed  to  canvass  parts  of  the 
town,  and  reports  were  made  to  the 
committee  of  the  result  of  the  can- 
vassing. The  respondent,  who  re- 
sided at  W.,  did  not  attend  the 
meetings,  but  knew  they  were  can- 
vassing for  him,  and  gave  them  blank 
appointments  of  scrutineers  to  fill 
up,  which  they  did,  but  the  respon- 
dent did  not  know  who  composed 
the  committee.  Held,  that  the  re- 
spondent, by  authorizing  such  com- 
mittee at  0.  to  appoint  scrutineers, 
made  them  his  special  agents  for 
that  particular  matter  and  for  that 
occasion  only,  and  did  not  adopt 
them  as  his  general  agents  for  all  the 
purposes  of  the  election.  SoiUh 
Ontario,  420. 

4.  One  T. ,  a  member  of  such  com- 
mittee, canvassed  actively  for  the 
respondent  and  to  his  knowledge, 
and  on  the  nomination  day  attended 
a  meeting  of  the  respondent's  friends 
in  W. ,  at  which  the  respondent  was 
present,  and  at  which  arrangements 
were  made  about  canvassing  and 
getting  out  votes,  and  generally 
about  the  election.  Held,  by  the 
Court  of  Appeal  {Wilson,  J.,  duhi- 
fante),  that  T.  was  an  agent  of  the 
respondent  for  the  purposes  of  the 
election.  Ibid. 

5.  One  G.,  a  member  of  the  same 
committee,  had  a  voters'  list,  and 
canvassed  for  the  respondent,  and 
stated  he  had  no  doubt  the  respond- 
ent expected  him  to  vote  and  work 
for  him.  Held,  that  G.  was  not  an 
agent  of  the  respondent.  Ibid. 

6.  The  committee  at  the  town  of 
W,,  having  been  recognized  and  at- 
tended by  the  respondent,  were 
held  to  be  his  agents.  Jbid. 

7.  One  B.  was  a  member  of  the 
committee  at  W.  for  the  respond- 
ent's election,  canvassed  for  him, 
and  met  him  at  the  committee- 
rooms  once  or  twice.  B.  was  also 
appointed  in  writing  by  the  respond- 
ent to  act  as  scrutineer  for  him  on 
the  polling  day,  and  during  polling 
hours  gave  whiskey  to  the  Deputy 
Returning  Officer  in  the  polling 
booth,  //eld,  that  B.,  while  acting 
as  such  scrutineer,  was  not  acting 
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in  his  former  capacity  as  committee- 
man or  agent  of  the  respondent,  and 
that  hie  appointment  as  scrutineer 
did  not  empower  him  to  do  an  act  of 
treating  so  as  to  make  the  respond- 
ent answerable  for  it.  Ibid. 

8.  If  a  meeting  of  electors  assem- 
bles and  has  the  sanction  of  the 
candidate,  such  candidate  is  respon- 
sible for  its  acts  and  the  acts  of  the 
agents  appointed  by  it.  Cornwall, 
547. 

9.  But  where  the  meeting  is  large, 
then  all  present  cannot  be  consider- 
ed as  agents  ;  only  those  to  whom 
certain  duties,  either  as  a  committee 
or  as  individual  canvassers,  are  as- 
signed. Ihkl. 

10.  The  respondent  nominated  no 
committees  to  promote  his  election  ; 
but  he  was  aware  that  committees 
were  acting  for  him  in  each  munici- 
pality. On  one  occasion  he  went  to 
the  door  of  one  of  the  committee- 
rooms,  and  left  some  printed  bills  to 
be  distributed.  One  P.,  who  at- 
tended the  meetings  of  this  com- 
mittee, and  said  he  was  considered 
on  the  committee,  committed  an 
act  of  bribery.  Held,  that  the 
committee  were  agents  of  the  re- 
spondent, that  P.  was  a  member 
of  the  committee  ;  and  an  act  of 
bribery  having  been  committed  by 
him,  the  election  was  avoided.  East 
Northumberland,  577. 

11.  A  room  was  procured  at  wh  ich 
private  meetings  were  held  of  the 
friends  of  the  respondent  to  pro- 
mote his  election — some  of  which 
meetings  he  attended.  One  W.  at- 
tended these  meetings,  and  was  ap- 
pointed to  procure  the  vote  of  a 
certain  voter  who  was  absent  from 
the  riding.  W.  hired  a  vehicle  to 
convey  the  voter  to  the  poll.  Held, 
that  W.  was  an  agent  of  the  re- 
spondent, and  that  his  hiring  such 
vehicle  was  a  corrupt  practice.  North 
Ontario,  785. 

12.  Certain  supporters  of  the  re- 
spondent met  in  a  room  over  a 
tavern  to  promote  the  election  of 
the  respondent,  Their  meetings 
were  presided  over  by  an  agent  of 
the  respondent,  and  the  respondent 
attended  at  least  one  of  siich  meet- 
ings. HpM,  that  the  persons  who 
attended  such  meetings  were  agents 
of  the  respondent.  Ibid. 


 (3.)  Political  AssociaUons. — 

1.  The  delegates  to  a  political  con- 
vention assembled  for  the  purpose 
of  selecting  a  candidate,  who  never 
had  intercourse  with  the  candidate 
selected,  and  who  never  canvassed 
in  his  behalf,  cannot  be  considered 
as  agents  for  such  candidate.  Wet- 
land (2),  187. 

2.  Where  a  political  organization,, 
after  nominating  their  candidate, 
divided  into  committees  ' '  to  look 
after  voters  in  the  particular  wards 
in  which  they  resided ;"  and  the 
respondent  had  not  given  authority 
to  any  member  of  such  committees, 
nor  to  any  canvasser,  to  canvass 
generally.  Held,  that  one  K.,  who 
was  a  member  of  the  Committee  for 
Ward  No.  2,  and  who  was  alleged  O 
to  have  committed  an  act  of  bribery 

in  Ward  No.  6,  having  no  authority 
to  canvass  in  the  latter  ward,  was 
an  agent  with  limited  authority  to 
canvass  in  Ward  No.  2  only,  and 
therefore  the  respondent  could  not 
be  made  liable  for  his  alleged  acts. 
London,  214. 

3.  The  fact  of  a  political  associa- 
tion puttuig  forward  and  supporting 
a  particular  candidate  does  not  make 
every  member  of  the  association  his 
agent ;  but  the  candidate  may  so 
avail  himself  of  their  services  in  , 
canvassing  for  him  and  promoting  ^ 
his  election,  as  to  make  them  his 
agents.    North  Grey,  362. 

4.  By  the  co^^^ution  of  the  Re- 
form Association,  each  delegate  to 
the  convention  w^as  actively  to  pro- 
mote the  election  of  the  candidate 
appointed  by  the  convention.  The 
respondent  had  himself  been  for  six 
years  a  member  of  the  association, 
and  was  familiar  with  its  objects 
and  constitution.  He  had  also  as 
a  delegate  acted  and  canvassed  for 
other  candidates  in  the  promotion 
of  their  elections,  and  expected  the 
like  assistance  from  the  present 
members  of  the  Association,  and  to  ■ 
the  perfection  of  that  system  as  an 
electioneering  agency,  the  respond- 
ent owed  his  election.  Held,  that  j^., 
the  delegates  to  the  association, 
acting  as  such  in  promoting  the 
election  of  the  respondent,  were  his 
agents,  for  whose  acts  he  was  re- 
sponsible ;  and  that  an  act  of  bribery 
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committed  by  one  E,.,  a  delegate 
to  such  association,  and  who  can- 
vassed and  otherwise  acted  for  the 
respondent,  avoided  the  election. 
-EoM  jSforthii.mherland,  387. 

  (4.)  Sub-Agents.— 1.  The  re- 
spondent gave  to  one  H.  some  can- 
vassing books,  with  directions  to  put 
them  into  good  hands  to  be  selected 
by  him  for  canvassing.  H.  gave  one 
of  the  books  to  B. ,  a  tavern-keeper, 
and  B.  canvassed  for  the  respond- 
ent. B.  was  found  guilty  of  a  cor- 
rupt practice  in  keeping  that  part 
of  his  tavern  wherein  liquors  were 
kept  in  store,  so  open  that  persons 
could  and  did  enter  the  store-room 
and  drink  spirituous  liquors  there 
during  polline;  hours  on  the  day  of 
•election.  H<hi,  that  H.  was  speci- 
ally authorized  by  the  respondent  to 
appoint  sub-agents,  and  had  under 
such  authority  appointed  B.as  a  sub- 
agent,  and  the  corrupt  practices 
commitled  by  B.  as  such  sub-agent 
of  the  respondent  avoided  the  elec- 
tion.  Jrdlmid  (2),  187. 

2.  The  persons  amongst  whom  the 
respondent  s  moneys  had  been  dis- 
tributed by  \V..an  agent  of  respond- 
ent, and  persons  acting  under  them, 
were  sub-agents  of  respondent,  and 
that  their  corrupt  acts  avoided  the 
•election.  Niar^ara,  568. 

3.  Semhle,  that  no  limit  can  be 
placed  to  the  number  of  parties 
tlirough  whom  the  sub-agency  may 
extend.  /I)ld. 

ALIENS.— 1.  The  respondent  at- 
tacked the  (jualification  of  one  of 
the  petitioners  on  the  grounds  that 
he  was  an  alien.  The  learned  Judge 
admitted  the  evidence,  but  held 
that  the  evidence  as  to  petitioner 
having  lived  in  the  United  States, 
without  showing  that  his  parents 
were  American  citizens,  was  not 
sufficient  to  establish  the  charge  of 
alienage.    Prej<coif,  1. 

2.  Where  the  voter  was  born  in 
the  United  States,  his  p:irent3  being 
British-born  subjects,  his  father  and 
grandfather  being  U.  K  Loyalists,* 
and  the  voter  residing  nearly  all  his 
life  in  Canada  :  Hdd,  entitled  to 
vote.   Stormont,  21. 

3.  An  alien  who  came  to  Canada 
in  1850,  and  had  taken  the  oath  of 


allegiance  in  1861,  but  had  taken  no 
proceedings  to  obtain  a  certificate 
of  naturalization  from  the  Court  of 
Quarter-Sessions,  was  held  not  quali- 
fied to  vote. — Bacon's  vote.  Brock- 
vllle,  129. 

4.  Nor  was  an  alien,  whose  father 
had  taken  the  oath  of  allegiance  on 
obtaining  the  patent  for  his  land 
under  9  Ceorge  IV.,. c.  21,  qualified 
to  vote. — Healey\^  vote.  Ibid. 

5.  The  evidence  that  the  parents 
of  a  voter  had  stated  to  such  voter 
that  he  was  born  in  the  United 
States,  but  that  his  father  was  born 
in  Canada,  received,  and  the  vote 
held  good. —  Wrhjlif's  vote.  Ibid. 

().  Where  evidence  was  given  of 
parol  admissions  made  by  certain 
voters,  some  j'ears  before  the  elec- 
tion, that  they  had  been  born  in  a 
foreign  country,  and  also  evidence 
that  since  the  parol  admission  the 
voters  had  voted  at  Parliamentary 
elections,  and  had  sworn  to  the 
voter's  oath  as  to  being  British 
subjects  by  birth  or  naturalization  : 
Jfcid,  (I)  That  the  oath  at  the  polls 
could  not  be  treated  as  testimony, 
not  having  been  given  in  aiiy  judi- 
cial proceeding.  (2)  Tiiat  by  swear- 
ing at  the  polls  he  was  a  British 
subject  by  birth  or  naturalization, 
the  voter  only  stated  the  legal  result 
of  certain  facts,  (3)  That  there  was 
therefore  no  presumption  of  natu- 
ralization suthciently  strong  to  rebut 
the  presumption  of  the  continuance 
of  the  original  statun  of  alienage. — 
Slinudc's  vote.    Lmcohi  [2) ,  500. 

7.  Where  a  voter,  in  support  of 
his  own  vote,  swore  that  he  was 
born  in  the  United  States  but  that 
his  parents  M^ere  British  subjects  : 
/frld,  that  the  whole  statement  of 
the  voter  must  be  taken,  and  that  it 
amounted  to  this  :  "1  was  born  in 
tlio  UiutedStatesof  British  parents. " 
— MulrctiiKi.iis  vote.  Ibid. 

8.  Certain  aliens  had  taken  the 
oaths  of  allegiance,  &c.,  before  a 
•Justice  of  the  Peace  of  a  town, 
which  oaths  were  administered  to 
them  in  a  township,  but  within  the 
same  county.  Held,  that  under  the 
Alien  Act  34  Vic,  cap.  22,  sec.  2, 
(Can.),  the  Justice  of  the  Peace  in 
administering  the  oaths,  was  acting 
ministerially  and   not  judicially  ; 
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and  that  the  oaths  were  proi^erly 
administered. — Johnson  ''s  vote.  Ibid. 

APPELLATE  COURT.-] .  An  appel- 
late court  will  not,  except  under 
special  circumstances,  interfere  with 
the  finding  of  the  court  of  first 
instance  on  questions  of  fact  depend- 
ing on  the  veracity  of  witnesses  and 
conflicting  evidence,     lialtoii,  283. 

2.  In  penal  statutes  questions  of 
doubt  are  to  be  c6nstrued  favorably 
to  the  accused,  and  where  the  court 
of  first  instance  in  a  quasi  criminal 
trial  has  acquitted  the  respondent, 
the  appellate  court  will  not  reverse 
his  finding.    North  Ontario,  304. 

3.  The  i^etitioner  was  not  allowed 
to  urge  before  the  Court  of  Appeal 
a  charge  of  corrupt  practices  against 
the  respondent  personally,  which 
had  not  been  specified  in  the  par- 
ticulars, or  adjudicated  upon  at  the 
trial  of  the  petition.  South  Ontario, 
420. 

ASSESSMENT  ROLL.— 1.  The  only 
question  as  to  the  qualification  of  a 
voter  settled  by  the  Court  of  Eevi- 
sion,  under  the  Assessment  Act,  is 
one  of  value.    Stormont,  21. 

2.  Parol  evidence  is  inadmissible 
to  alter  the  value  assessed  against 
property  in  the  assessment  roll. 
South  Greiiville,  162. 

The  assessment  roll  is  conclu- 
sive as  to  the  amount  of  the  assess- 
ment ;  but  the  mere  fact  of  the 
name  of  a  person  being  on  the  roll 
is  not  conclusive  as  to  his  right  to 
vote.  The  Returning  Officer  is 
feound  to  record  the  vote  if  the  per- 
son takes  the  oath,  but  that  is  not 
conclusive.    North  Victoria,  584. 

See  R.S.O.,  c.  9,  s.  8,  and  41  Vic, 
c.  21,  0. 

ATTORNEY.— The  attorney  for  the 
respondent  may  be  ordered  out  of 
court  when  a  witness  is  being  ex- 
amined on  a  charge  of  a  corrupt 
bargain  for  his  withdrawal  from  the 
election  contest,  when  the  evidence 
of  such  witness  may  refer  to  the 
sayings  and  doingg  of  such  attorney 
in  respect  of  such  withdrawal.  Soutlt 
Oxford,  243. 

BALLOTS.- 1.  The  following  bal- 
lots were  held  valid  :    (1)  P^allots 


with  a  cross  to  the  right  just  after 
the  candidate's  name,  but  in  the 
same  column  and  not  in  the  column 
on  the  right  hand  side  of  the  name. 

(2)  Ballots  with  an  ill-formed  cross, 
or  v/ith  small  lines  at  the  ends  of 
the  cross,  or  with  a  line  across  the 
centre  or  one  of  the  limbs  of  the 
cross,  or  with  a  curved  line  like  the' 
blades  of  an  anchor.  JS'orth  Victoria,! 
671. 

2.  The  following  ballots  were  held 
invalid.  (1)  Ballots  with  a  single 
stroke.  (2)  Ballots  with  the  candi- 
date's name  written  thereon  in  addi- 
tion to  the  cross.  (3)  Ballots  with 
marks  m  addition  to  the  cross, 
by  which  the  voter  might  be  identi- 
fied, although  not  put  there  by  the 
voter  in  order  that  he  might  be 
identified.  (4)  Ballots  marked  with 
a  number  of  lines.  (5)  Ballots  with 
a  cross  for  each  candidate.  Ibid. 

3.  Quwre,  whether  ballots  with  a 
cross  to  the  left  of  the  candidate's 
name  should  be  rejected,  as  the  De- 
puty Returning  Officer  is  not  bound 
to  reject  such  ballots  under  sec.  55 
of  the  Dominion  Elections  Act,  1874. 
Ibid. 

4.  The  following  irregularities  ia 
the  mode  of  marking  ballot  papers, 
held  to  be  fatal :  (1)  Making  a 
single  stroke  instead  of  a  cross.  (2) 
Any  mark  which  contains  in  itselfc 
a  means  of  identifying  the  voter,  j 
such  as  his  initials  or  some  mark,.; 
known  as  being  one  used  by  him. 

(3)  Crosses  made  at  left  of  name,  or 
not  to  the  right  of  the  name.  (4) 
Two  single  strokes  not  crossing. 
MoncJc,  725. 

5.  The  following  irregularities- 
held  not  to  be  fatal  :  (1)  An  irre- 
gular mark  in  the  figure  of  a  cross, 
so  long  as  it  does  not  lose  the  form . 
of  a  cross.  (2)  A  cross  not  in  the 
proper  compartment  of  the  ballot 
paper,  but  still  to  the  right  of  the 
candidate's  name.  (3)  A  cross  with 
a  line  before  it.  (4)  A  cross^  rightly 
placed,  with  two  additional  crosses, 
one  across  the  other  candidate's 
name,  and  the  other  to  the  left.  (5) 
A  cross  in  the  right  place  on  the 
back  of  the  ballot  paper.  (6)  A 
double  cross  or  two  crosses.  (7) 
Ballot  paper  inadvertently  torn. 
(8)  Inadvertent  marks  in  addition 
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to  the  cross.  (9)  Cross  made  with 
pea  and  ink  instead  of  a  pencil. 
Ibid. 

6.  The  neglect  of  a  Deputy  Re- 
turning Officer  to  initial  the  ballot 
papers,  and  to  provide  pen  and  ink 
-instead  of  a  pencil  to  mark  them, 
would  not  avoid  the  election.  Ibid. 

7.  The  petitioner  had  received  a 
majority  of  the  ballots  cast  at  the 
■election  ;  but  on  a  recount  before 
the  County  Judge,  certain  ballots, 
with  other  marks  on  the  back  than 
the  initials  of  the  Deputy  Returning 
Officers, were  rejected  by  tlie  County 
Judge,  thereby  giving  a  majority  to 
the  respondent.  Evidence  was  given 
on  the  hearing  of  the  petition  that 
the  Deputy  Eveturning  Officers  had, 
from  a  mistaken  idea  of  their  duty, 
placed  the  numbers  of  the  voters, 
as  marked  in  the  voters'  list,  on  the 
backs  of  the  ballots.  Hdd,  that 
under  42  Vic,  c.  4,  s.  18,  the  marks 
so  made  did  not  avoid  the  ballots, 

,  and  that  such  ballots  should  now  be 
i  counted.    Busscll  (2),  519. 

8.  Scmhie,  that  the  County  Judge, 
acting  ministerially  on  the  recount 
of  ballots,  could  not  have  investi- 
gated by  whom  or  for  what  motive 
such  marks  had  been  made  on  the 
ballots,  /bid. 

9.  A  voter. who  had  inadvertently 
torn  his  ballot,  and  whose  ballot 
was  rejected  on  the  counting  of 
votes,  was  allowed  his  vote,  the 
evidence  proving  that  no  trick  was 
intended  for  the  purpose  of  showing 
ho'^v  he  intended  to  vote.  South 
Wentworth,  .531. 

10.  The  Election  Act  in  its  enact- 
ing part  requires  ballots  to  be 
marked  with  a  cross  on  anj'-  place 
within  the  division  which  contains 
the  name  of  the  candidate.  Ballots 
marked  with  a  straight  line  within 
the  division,  or  with  a  cross  on  the 
back,  were  rejected.  Ibid. 

11.  Observation.^  on  the  difference 
between  the  English  and  Ontario 
.statutes  in  this  respect.  Ibid. 

12.  Certain  Deputy  Eeturning 
Officers,  before  giving  out  ballot 
papers  to  the  voters  at  the  election 
in  question,  placed  numbers  on  the 
ballots  corresponding  with  the  num- 
bers attaclied  to  the  names  of  such 


voters  on  the  voters'  lists.  Hdd^ 
(1)  tliat  the  Deputy  Returning  Offi- 
cers had  acted  contrary  to  law  in 
numbering  the  ballots,  and  that  the 
ballots  so  numbered  should  be  re- 
jected as  tending  to  the  identifica- 
tion of  the  voters.  (2)  That  such 
conduct  of  the  Deputj^  Returning 
Officers  having  had  the  effect  of 
changing  the  result  of  the  election, 
a  new  election  was  ordered.  East 
Hastings^  764. 
Sec  also  p.  223. 

BETS.— ^ee  pp.  489,  660. 

BRIBERY.— Corrupt  Prac- 
tices (2). 

CANDIDATE  HIS  OWN  AGENT.— 

^eepp.  211,  GGO. 

CANDIDATE  NOT  SUPERVISING 
HIS  AGENT.— ^tfc  pp.  52,  560,  568. 

CANVASSING.— pp.  97,  187, 
214,  245,  304,  34,3,  387,  420,  547, 
660,  785,  803. 

CASE  NOT  IN  PARTICULARS.— -See 
pp.  21,  163,  243,  252,  420,  489. 

CHAMPERTY.— It  is  not  a  cham- 

pertous  transaction  that  an  associ- 
ation of  persons,  with  which  the 
petitioner  was  politically  allied, 
agreed  to  pay  the  costs  of  the  peti- 
tion. Even  if  the  agreement  were 
champertous,  that  would  not  be  a 
sufficient  reason  to  stay  the  pro- 
ceedings on  the  j)etition.  North 
Simcoe,  617. 

CHARITY.— .9^^? pp.  214,  547,  576, 
751. 

COLORABLE  APPOINTMENT  OP 
SCRUTINEER,— S'fi^  p.  274. 

COMMISSION  TO  EXAMINE  WIT- 
NESSES.— A  Commission  to  examine 
witnesses  in  a  foreign  country  may 
be  issued  in  the  case  of  the  trial  of 
an  election  petition.  Cormvall  (3), 
803. 

V  CORRUPT  PRACTICES.— (1.)  Gen- 
erally.— 1.  The  total  expenditure 
proved  was  !$G10,  and  the  number 
of  voters  on  the  roll  was  4,669. 
Held,  that  the  expenditure  was  not 
excessive.    East  Toronto,  70. 
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2.  A  candidate's  appeal  to  his 
business,  or  to  his  employment  of 
capital  in  promoting  the  prosperity 
of  a  constituency,  if  honestly  made, 
is  not  prohibited  by  law.  West 
Peterboro,  274. 

3.  One  T. ,  who  was  on  the  roll  as 
an  elector,  and  had  sold  his  property 
in  June,  1874,  before  the  final  re- 
vision of  the  Assessment  Roll  by  the 
County  -Judge,  was,  with  the  know- 
ledge of  the  respondent — who  was 
aware  a  doubt  existed  as  to  T. 's 
right  to  vote — given  an  appointment 
to  act  as  scrutineer  at  a  distant 
polling  place,  and  also  a  certificate 
from  the  Returning  Officer  under 
38  Vic,  c.  3,  s.  28,  to  enable  T.  to 
vote  at  the  place  where  he  was  to 
act  as  such  sci-utineer,  at  which 
place  T.  voted  without  taking  the 
voter's  oath,  and  returned  without 
entering  upon  the  duties  of  scruti- 
neer. On  a  question  of  law  reserved 
on  the  above  facts  for  the  Court 
of  Appeal  :  Held,  that  the  act  com- 
plained of  was  not  a  corrupt  prac- 
tice under  the  statute  ;  but  under 
the  circumstances,  the  Court  gave 
the  respondent  no  costs  in  appeal. 
Ibid. 

4.  The  intention  of  the  Legislature 
was,  that  votes  should  be  given  from 
the  conviction  in  the  mind  of  the 
voter  that  the  candidate  voted  for 
was  the  best  person  for  the  situation, 
and  that  the  public  interests  would 
be  best  served  by  electing  him  ; 
and  that  the  evil  to  be  corrected 
was  supporting  a  candidate  for  causa 
lucri,  or  personal  gain  in  money  or 
money's  worth  to  the  voter.  Hcdton, 
283. 

5.  If  an  act,  made  a  corrupt  prac- 
tice by  statute,  is  done  by  an  agent 
of  a  candidate,  but  not  in  pursuit  of 
the  object  of  the  agency  or  the 
interest  of  the  candidate,  or  in  any 
way  in  relation  to  the  election,  but 

^  solely  for  the  purpose,  interest,  or 
gratification  of  the  agent,  such  act, 
not  being  douv^  by  such  agent  qua 
agent,  is  not  within  the  Denalties  of 
s.  3  of  36  Vic,  c.  2.    Uncoln,  391. 

6.  Where  corrupt  practices  by 
agents,  and  others  in  the  interest  of 
the  respondent,  affected  less  votes 
than  the  majority  (23)  obtained  by 
the  respondent  at   the    election  : 


Held,  under  39  Vic,  c.  10,  s  in? 

that  such  corrupt  practices  did  nolt-  ''^^ 
extend  beyond  the   votes  affected 
thereby,  and  did  not  avoid  the  elec-  '3" 
tion.    Lincoln  (2),  489.  ""^ 

7.  Where,  in  addition  to  the 
above  corrupt  acts,  bets  were  made 
by  agents  of  the  respondent  and 
others,  with  a  number  of  voters  who 
were  supporters  of  N.,  the  opposing 
candidate,  the  effect  of  the  bets 
being  that  in  order  to  win  the  bets, 
the  voters  must  vote  for  the  re- 
spondent. Held,  that  these  bets 
were  for  the  purpose  of  getting  votes 
for  the  respondent,  and  were  cor- 
rupt practices  ;  and  that  in  con- 
nection with  the  other  corrupt  acts 
proved  as  set  out  above,  they  affect- 
ed the  result  of  the  election  ;  and 
that  the  election  was  therefore 
avoided.  Ibid. 

8.  The  majority  of  the  respondent 
was  337 ;  but  it  appeared  in  evidence 
that  two  agents  of  the  respondent 
had  bribed  between  forty  and  fifty 
voters  ;  that  in  close  proximity  to 
the  polls  spirituous  liquor  v/as  sold 
and  given  at  two  taverns  during 
polling  hours,  and  that  one  of  such 
agents  took  part  in  furnishing  such 
liquor  ;  and  that  such  agent  had 
previous  to  the  election  furnished 
drink  or  other  entertainment  to  a 
meeting  of  electors  held  for  the  pur- 
pose of  promoting  the  election. 
field,  that  the  result  of  the  election 
had  been  affected  tliereby,  and  that 
the  election  was  void.  West  Hast- 
ings (2),  539. 

9.  Per  Moss,  C.  J. — Prima  facie 
corrupt  practices  avoid  an  election  ; 
and  the  onus  of  proof  that  they  are 
not  sufficient  to  affect  tlie  majority 
of  the  votes  rests  upon  the  respond- 
ent. Ibid. 

10.  Senible,  if  evidence  showed 
that  corrupt  practices  had  been  com- 
mitted by  a  respondent,  it  would  be 
the  duty  of  the  Court  so  to  adjudi- 
cate whether  the  petitioner  was 
willing  to  withdraw  the  charge  or 
not.    South  Rtnfreiv,  556. 

11.  The  definition  fii  corrupt 
practices  "  in  sec.  3,  and  the  effect 
of  sec.  20  of  the  Controverted  Elec- 
tions Act  of  1873,  as  to  the  report 
of  an  Election  Judge  to  the  Speaker, 
considered.    North  Victoria,  584. 
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12.  The  first  principle  of  Parlia- 
mentary law  is  that  elections  must 
be  free  ;  and  therefore,  witliout  re- 
ferring to  statutory  pro^/isious,  if 
treating  was  caiTied  on  to  such  an 
extent  as  to  amount  to  bribery,  and 
undue  inflaeuce  was  of  a  character 
to  affect  the  election,  the  election 
would  be  void.  A  single  bribed  vote 
brought  home  to  a  candidate  would 
throw  doubt  on  his  v.  hole  majority, 
and  would  therefore  annul  his  re- 
turn. Ihid. 

18.  S'ldlilr,  tliat  the  term  •'wil- 
ful,"' as  used  in  sec.  OS,  cannot  be 
construed  in  a  uavrowev  sense  tluin 
the  term  "corruptly"  in  sec.  1)2, 
sub. -sec.  1  ;  and  tint  the  term  '"cor- 
ruptly "  does  not  raean  wickedly,  or 
imtnovally,  or  dishonestly, but  <l(>ing 
that  which  th.'  Lt^'gisLiturc  ploiuly 
meant  to  foiliid  : — as  an  act  done  l;)y 
a  man  kno^\■ing  that  he  is  doing 
what  is  wt  ong.  and  iloing  it  with  an 
evil  object.     llicJton,  736. 

See.  also  Disqfaltfication. 

(2.)  Bribery  [n]  Offers  of. 
1.  Where  a  charge  of  bribery  is  o\\\y 
the  unaccepted  otter  of  a  bribe,  the 
evidence  must  be  more  exact  than 
that  recpiired  to  prove  a  bribe  actu- 
ally given  or  accepted.  Sonf/i  (f'rct/, 
52. 

2.  Where  the  evidence  as  to  brib- 
ery consists  of  offers  or  proposals 
to  bribe,  the  evidence  should  be 
stronger  than  with  respect  to  actual 
bribery.     liJaM  Toronto,  70. 

3.  Where  three  voters  swore  to 
three  separate  offers  of  briber)-  made 
to  each  of  tliem  separately  by  an 
agent  of  t]\f-  respondent,  which  .such 
agent  swore  were  never  made  by 
him  :  Held,  that  the  evidence  was 
not  sufficient  to  justify  the  setting 
aside  of  tlie  election.  Ibid. 

4.  The  lancruage  of  Martin,  P>.,  in 
the  Wirjan  mne  (1  O'xM.  &  H.  192), 
adopted  as  a  general  rule  applicable 
to  this  case.  Ibid. 

5.  Where  the  evidence  as  to  the 
offer  of  l:)ribes  was  contradictory, 
and  the  parties  making  charges  of" 
bribery  ai^peared  to  liax  c  bornt:  in- 
different ci)ai  a'::ters:  Hi  Id,  that  the 
offer  of  bril)es  was  not  s;ilisfactoriiy 
established.     IVc/laad  {2),  187. 


6.  Where  one  party  affirmed  and 
the  other  party  denied  a  corrupt 
offer  betvv^een  them  as  to  voting  for 
the  respondent:  Held,  that  the  offer 
was  not  sufficiently  proved,  Duvdas, 
205. 

7.  A  promise  by  an  agent  of  the 
respondent  when  canvassing  a  voter, 
that  he  "would  see  him  another 
time  and  things  would  be  made 
right,"  is  not  an  .'  ffer  of  bribery. 
Xorth  Victoria,  252. 

8.  Where,  in  evidence  of  offers  of 
bribery,  an  assertion  on  one  side  is 
met  by  a  contradidtion  on  the  other, 
the  uncorroborated  assertion  is  not 
sufficient  to  sustain  the  charge. 
West  Pctrrhoro,  274. 

9.  A  charge  of  bribery  against  the 
respondent,  where  the  evidence  was 
unsatisfactory  and  repugnant  in 
itself,  and  rested  more  on  suspicion 
than  on  clear  positive  proof,  Avas 
held  not  proven.  Xorth  Oidarh, 
304. 

10.  One  S.,  an  alleged  agent  of 
the  respondent,made  offers  of  sheep- 
skins to  two  voters  as  to  their  votes 
at  the  election,  but  he  swore  the 
offers  Avere  made  in  jest ;  but  as  the 
evidence  did  not  show  that  S.  was 
an  au'ent  of  the  respondent  at  the 
time  of  the  alleged  offers,  no  effect 
was  given  to  the  charge.  North 
Middlesex,  376. 

11.  A  statement  that  an  offer  to 
bribe  was  made  in  jest  should  be 
received  with  great  suspicion.  A 
briber  may  make  an  offer  which  he 
intends  should  be  taken  seriously, 
and  then,  if  not  accepted,  he  may 
assert  it  was  made  in  jest.  Ibid. 

12.  On  a  charge  that  one  0.  bribed 
a  voter  by  promising  to  procure  a 
deed  of  his  land  for  him  if  he  would 
procure  votes  for  the  rt^spondent, 
the  evidence  showed  that  though 
the  voter  had  so  represented,  the 
procuring  of  the  deed  had  nothing 
to  do  with  the  electioii.  Ibid. 

13.  A  p)'omise  to  work  for  a  voter, 
made  avtlIiouc  reference  to  the  elec- 
tion and  as  a  joke,  not  evidence  of 
bribery.    llcUton,  736. 

14.  A  charge  that  the  respondent 
promised  to  give  a  voter  certain 
work  to  do  if  he  voted  for  him,  was 
disproved  by  the  evidence  of  the 
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respondent  and  another,  and  by  the 
admissions  of  the  voter  made  to 
other  parties.  IMd. 

15.  The  evidence  in  support  of 
the  offer  of  a  present,  or  something 
nice,  to  the  wife  of  a  voter  to  induce 
the  voter  to  refrain  from  voting, 
showing  that  it  had  reference  to  a 
different  election  than  the  one  in 
question,  an  amendment  of  the  par- 
ticulars was  refused,  and  the  charge 
dismissed.  Ihid. 

16.  The  charge  against  the  re- 
spondent and  one  B.,  of  an  offer  of 
money  to,  and  to  procure  an  appoint- 
ment as  Justice  of  the  Peace  for,  a 
voter  in  consideration  of  his  voting 
for  the  respondent,  was  supported 
by  the  evidence  of  the  voter,  wlio 
showed  bitter  hostility  to  B,  ;  but 
the  charge  was  denied  by  the  re- 
spondent. And  the  evidence  show- 
ing the  statemetitto  be  improbable, 
and  that  the  election  contest  was 
carried  on  by  the  respondent  with  a 
scrupulous  and  honest  endeavor  to 
avoid  any  violation  of  the  law 
against  corrupt  practices,  the  charge 
was  dismissed.  Ihid. 

17.  A  charge  against  an  agent  of 
the  respon^leut,  that  he  had  pro- 
mised to  procure  the  office  of  police 
magistrate  for  one  W.,  was  denied 
by  the  agent  and  the  respondent ; 
and  it  further  appearing  that  W. 
had  acted  on  the  committee,  and 
voted,  for  the  opposing  candidate, 
the  charge  was  dismissed.  South 
Ontario,  751. 

18.  Charges  against  the  respond- 
ent, that  he  had  promised  an  office 
to  the  son  of  a  voter,  and  a  contract 
to  the  voter  himself,  were  contra- 
dicted by  other  evidence,  and  dis- 
missed. Ihid. 

19.  The  respondent  canvassed  a 
voter,  who  at  the  trial  swore  that 
after  he  had  agreed  to  vote  for  him, 
the  respondent  promised  to  give  the 
voter  some  work  ;  the  respondent 
denied  the  promise.  Held,  although 
the  voter  appeared  to  be  a  tmthf^il 
witness,  and  was  not  shaken  on 
cross-examination,  that  the  promise 
of  employment  was  nob  made  out 
beyond  all  reasonable  doubt.  North 
Ontario,  785. 

See  pp.  1.54,  376,  458,  612,  710. 


—  (2.)  Bri^)ery  {h)  Acts  cf.— 1. 
The  petitioners  having  given  evi- 
dence of  corruut  practices  :  Held, 
(1)  That  the  election  was  void  for 
bribery  by  agents.  (2)  That  cor- 
rupt practices  extensively  prevailed 
at  this  election.  JPrescott,  1. 

2.  Qucere,  whether  the  Judge 
presiding  at  the  itrial  should  not 
direct  notice  to  be  given  to  the 
parties  who,  from  the  evidence,  were 
apparently  guilty  of  corrupt  prac- 
tices, so  that  the  Judge  might  decide 
upon  their  liability  to  disqualilica- 
tion,  and  report  them  under  the 
statute.  Ilml. 

3.  The  respondent, after  announc- 
ing himself  as  a  candidate,  gave  .|10 
in  two  |.5  bills  to  a  child  of  a  voter, 
then  three  or  four  years  old,  which 
had  been  named  after  him.  He  had 
two  years  previously  intimated  that 
he  would  make  the  child  a  present. 
Held,  that  the  gift,  under  such  cir- 
cumstances, was  not  bribery.  Glen- 
garry, 8. 

4.  The  plain  and  reasonable  mean- 
ing of  the  statute  is,  that  when  the 
prohibited  things  are  done  in  order 
to  induce  another  to  procure,  or  tO' 
endeavor  to  procure,  the  return  of 
any  person  to  serve  in  Parliament, 
or  the  vote  of  any  voter  at  any 
election,  the  person  so  doing  is 
guilty  of  bribery.  Ea^t  Toronto,  70. 

5.  "yVhere  a  candidate  in  good 
faith  intended  his  election  should  be 
conducted  legally,  and  had  printed 
and  circulated  throughout  the  con- 
stituency a  synopsis  of  the  new 
law  as  to  corrupt  practices,  and  had 
caused  an  ediiorial  article  to  be 
printed  in  a  newspaper,  and*  had 
taken  trouble  to  have  the  law  ex- 
plained to  the  electors.  Held.,  that 
although  many  of  the  acts  done 
during  the  election  created  doubt- 
and  hesitation  in  the  mind  of  the 
Judge,  yet  as  the  return  of  a  mem- 
ber ought  not  to  be  lightly  set  aside, 
the  Judge  ought  to  be  satisfied  that 
the  acts  done  were  done  to  influence 
the  electors  and  so  done  corruptly, 
and  this  election  was  upheld.  West 
Toronto,  97. 

6.  Where  in  ordinary  cases  there 
is  evidence  to  go  to  a  jury,  but  on 
which  the  Judge,  if  sitting  as  a 
juror,  would  hnd  for  the  defendant 
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in  similar  cases  in  election  trials  he 
ought  to  find  against  the  charge  of 
"bribery.  Ihid. 

7.  Whei-e  money  was  paid  to 
voters  for  services  agreed  to  be 
rendered,  but  such  services  were 
not  rendered  owing  to  the  miscon- 
duct of  the  voters,  such  payment 
was  not  bribery.  Ibid. 

8.  A  voter  who  had  a  claim  of  $3 
from  a  former  election  of  respond- 
ent, when  canvassed  to  vote  said  he 
did  not  think  he  should  vote,  evi- 
dently putting  forth  the  f  3  that  was 
■due  to  him  ag  a  grievance.  The 
clerk  of  an  agent  of  the  respondent 
promised  to  pay  it  to  him,  and  he 
voted,  and  the  money  was  paid  after 
the  election,  and  charged  by  the 
clerk  in  the  a.ient's  accounts  as 
"  paid  J.  Landy  >>3,"  but  without 
the  knowledge  of  such  agent.  An- 
other agent  of  the  respondent,  M., 
who  was  treasur(;r  of  the  ward, 
and  was  aware  of  the  claim,  and  had 
told  the  voter  it  would  be  made 
right,  paid  the  first  agent's  account, 
but  did  not  then  take  particular 
notice  of  the  payment,  and  it  was 
not  explained  to  him.  The  clerk 
had  been  requested  by  his  employer 
(the  agent  first  mentioned)  to  can- 
vass a  particular  voter,  but  was  not 
employed  as  a  canvasser  generally 
by  any  one.  Held,  (1)  That  such 
clerk  was  not  an  agent  or  sub-agent 
of  the  respondent.  (2)  That  the 
payment  of  the  account  by  the  agent 
M.  was  not,  under  the  circumstances, 
a  ratification  by  him  after  the  act, 
so  as  to  aff"ect  the  election.  Ibid. 

9.  An  elector,  when  asked  to  vote 
for  respondent,  said  that  it  would  be 
a  day  lost  if  he  went  to  vote,  which 
Avould  cost  him  SI.  To  which  the 
canvasser  replied,  ''Come  out,  and 
your  %\  will  be  all  right."  Hdd., 
not  sufficient  to  establish  a  charge 
of  bribery,    Monde,  154. 

10.  A  voter  who  had  been  fre- 
quently fined  for  drunkenness  was 
canvassed  by  C.  to  vote  for  the  re- 
spondent, and  was  asked  by  him 
"  how  much  of  that  money"  (paid 
in  fines)  "  he  would  take  back  and 
leave  town  until  the  election  was 
over,"  Counsel  for  the  respondent 
then  admitted  that  C.  was  an  agent 
of  the  respondent,  and   that  the 


evidence  was  suflicient  to  avoid  the 
election.    Cornwall,  203. 

11.  The  respondent  had  in  1873 
compromised  with  his  creditors  for 
50  cents  in  the  $1,  and  then  pro- 
mised to  pay  all  his  creditors  in  full. 
About  the  time  of  the  election  he 
paid  one  S.,  who  had  at  the  two 
previous  elections  supported  the 
opposing  candidate,  a  portion  of  the 
promised  amount.  Held,  under  the 
circumstances,  the  payment  was  not 
bribery.    Dundas,  205. 

12.  Where  half  a  cord  of  wood 
was  given  to  a  voter  in  poor  circum- 
stances, during  the  election,  and  the 
giver  swore  that  it  was  given  out  of 
charity ;  and  where  a  voter  was 
bailed  out  of  jail  on  the  day  of  poll- 
ing by  a  friend,  but,  according  to  the 
evidence,  without  reference  to  the 
election.  Hdd,  not  acts  of  bribery. 
London,  214. 

13.  K.,  an  agent  for  Ward  No.  2, 
while  canvassing  a  voter  in  Ward 
No.  6,  gave  him  money  to  get  beer, 
for  which  the  voter  paid  a  lesser 
sum,  and  as  the  voter  was  poor,  told 
him  to  keep  the  change.  Held,  under 
the  circumstances,  not  an  act  of 
bribery.  Ibid. 

14.  The  evidence  respecting  a 
chai'ge  of  bribery,  by  payment  of  a 
disputed  debt,  was  held  i'lsufficient 
to  sustain  the  charge.  North  Vic- 
toria, 252, 

15.  An  agent  of  the  respondent, 
while  canvassing  a  voter,  gave  $8  to 
the  widowed  sister  of  the  voter,  an 
old  friend  of  his,  who  was  then  in 
reduced  circumstances.  The  agent 
stated  that  this  was  not  the  first 
money  so  given,  and  that  it  was  in 
no  way  connected  with  the  election. 
Held,  under  the  circumstances,  not 
an  act  of  bribery.  Ibid. 

16.  One  M.,  the  financial  agent  of 
the  i^etitioner,  agreed  v/ith  a  voter, 
who  had  a  difference  with  the  peti- 
tioner about  a  right  to  cut  timber 
on  the  voter's  land,  to  settle  the 
matter — the  voter,  when  canvassed 
to  vote  for  the  petitioner,  referring 
to  this  difierence.  M.  signed  an 
agreement  in  the  petitioner's  name, 
whereby  he  surrendered  any  claim 
to  cut  timber  except  as  therein  men- 
tioned. Hdd,  (1)  That  a  surrender 
of  the  right  to  cit  timber  on  the 
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lands  of  another  was  a  "valuable 
consideration,"  within  the  meaning 
of  the  bribery  clauses  of  32  Vic,  c. 
^I.  (2)  That  the  agent  M.  was  guilty 
of  an  act  of  bribery.  Ihid. 

17.  Qucere,  whether  the  word 
"  employment  "  used  in  the  bribery 
clauses  of  the  Act  refers  to  an  in- 
definite hiring,  or  would  include  a 
mere  casual  hiring.  JVest  Peterboro, 
274. 

18.  One  H.,  a  voter,  held  a  claim 
against  the  respondent,  and  M. ,  his 
agent,  and  another,  for  five  years, 
which  he  had  been  endeavoring  to 
procure  payment  of.  When  can- 
vassed at  the  time  of  the  election,  he 
stated  that  if  he  did  not  get  it  set- 
tled he  would  not  vote  for  the  re- 
spondent. M.  induced  the  respond- 
ent to  give  his  promissory  note  to 
H.  for  the  debt,  but  did  not  give  the 
respondent  to  understand,  directly 
or  indirectly,  that  the  note  had  any- 
thing to  do  with  the  election.  Held, 
(1)  That  it  is  always  open  to  inquire, 
under  statutes  similar  to  the  Elec- 
tion Acts,  whether  the  debt  was  paid 
in  accordance  with  the  legal  obliga- 
tion to  pay  it,  or  in  order  to  induce 
the  voter  to  vote  or  refrain  from 
voting.  (2)  "(Affirming  Wilson,  J.,) 
That  on  the  evidence,  the  motive 
which  induced  M.  was  that  of  pro- 
curing the  voter  H.  to  vote  at  the 
election,  and  that  thereby  an  act  of 
bribery  was  committed  by  M.  as 
such  agent.    Horth  Ontario,  304. 

19.  Bribery  is  not  confined  to  the 
actual  giving  of  money.  Where  a 
grossly  inadequate  price  has  been 
paid  for  work  or  for  an  article,  it  is 
clearly  bribery.    Cornwall,  547. 

20.  A  large  sum  of  money,  aver- 
aging 1 3  per  head,  had  b^'en  spent 
by  two  of  the  agents  of  the  respond- 
ent, and  money  had  been  given  by 
them  to  parties  without  any  instruc- 
tions. Held,  that  where  such  money 
had  been  applied  improperly,  it 
must  be  considered  that  it  was  in- 
tended to  be  so  applied.  Ibid. 

21.  One  L.,  a  tavern-keeper,  vfas 
told  by  H.,  one  of  the  respondent's 
canvassers,  that  he  thought  L.  could 
get  $18  or  |20  from  P.,  if  he  would 
stay  at  home  during  the  election. 
L.  expected  that  the  money  would 
be  spent  at  his  tavern,  and  showed 


that  he  did  not  know  what  was  in- 
tended. Neither  H.  nor  P.  were 
examined.  fJeld,  on  the  evidence, 
there  was  no  actual  offer  to  bribe. 
North  Victoria,  612. 

22.  The  avoidance  of  an  election 
for  an  act  of  bribery  committed  by 
the  agent  of  a  candidate  is  a  civil 
pioceeding,  and  is  not  brought  about 
to  punish  the  candidate,  but  to 
secure  an  unbiassed  election.  King- 
ston, 625. 

23.  Money  was  given  to  certain 
voters  to  make  bets  witli  others  on 
the  result  of  the  election,  but  as 
there  was  no  evidence  of  a  previous 
understanding  as  to  the  votes,  such 
bets  were  not  bribery.  The  practice 
of  making  bets  on  an  election  con- 
demned as  being  like  a  device  to  com- 
mit bribery,    ^'outh  Norfolk,  660. 

24.  One  P.,  some  years  before  the 
election,  claimed  that  the  respond- 
ent was  indebted  to  him,  Vmt  the 
respoi^dent  denied  all  liability,  and 
the  dispute  caused  a  coolness  be- 
tween them.  One  H.,  four  months 
before  the  election,  was  employed 
by  P.  to  collect  another  account 
from  the  respondent,  and  did  so. 
H.  stated  to  P.  that  as  the  respond- 
ent was  in  a  good  humor,  it  would 
be  a  good  opportunity  to  get  the  old 
account  settled,  and  asked  P.  if  he 
would  support  the  respondent  in 
case  the  old  account  was  settled.  P. 
replied  that  he  might  promise  what 
he  liked.  PI.  then  took  the  account 
to  the  respondent,  who  looked  it 
over  and  gave  his  note  for  it.  H. 
and  the  respondent  never  referred 
to  the  election,  nor  to  the  settle- 
ment, as  affecting  the  election.  Held, 
that  the  respondent  had  not  been 
guilty  of  bribery  in  this  transaction. 
South  Ontario,  751. 

25.  Semblc,  that  s.  92  of  the  Dom- 
inion Elections  Act,  1874,  points  to 
cases  where  money,  or  valuable  con- 
sideration, is  given  to  a  voter,  and 
not  to  a  community  generally.  Ibid. 

2o.  The  respondent  owed  one  M. 
a  debt,  which  had  been  due  for 
some  time.  He  was  sued  for  it  about 
the  time  of  the  election,  and  was 
informed  that  his  opponents  were 
using  the  non-payment  of  it  against 
him  in  the  election.  The  respond- 
ent stated  he  would  not  pay  it  until 
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after  the  election,  as  it  might  affect 
his  election.  Held,  that  the  pro- 
mise to  pay  the  debt  was  not  made 
to  procure  votes,  but  to  siieu.-)e  the 
hostile  criticism,  and  was  not  there- 
fore bribery.  North  Ontario,  785. 

27.  Per  Armour,  J.,  that  the  hir- 
ing of  orators  and  canvassers  at  an 
election  is  bribery.  Ibid. 

28.  An  agent  of  the  respondent 
C.  employed  one  W.  to  go  with  him 
on  the  evening  before  the  electioji 
to  several  electors,  from  whom  both 
C.and  W.  made  colorable  purchases, 
but  with  the  corrupt  intention  of 
inducing  the  persons  from  whom 
the  purchases  were  made  to  vote  or 
refrain  from  voting  at  the  election. 
Held,  that  C.  and  \V.  vrere  guilt}' 
of  bribery,  and  that  the  election  was 
avoided  in  consequence  of  their  cor- 
rupt acts.    Corinvall  (3),  803. 

(3.)  Treating  (tr)  Generally. 
— 1.  Where  a  charge  of  a  corrupt  in- 
tent in  treating  is  made,  the  evidence 
must  satisfy  tlie  .ludge,  beyond 
reasonable  doubt,  that  the  treating 
was  intended  directly  to  influence 
the  election,  and  to  produce  an 
effect  upon  the  electors,  and  was  so 
done  with  a  corrupt  intent.  Glen- 
garrij,  8. 

2.  Treating,  when  done  in  c(un- 
pliance  with  a  custom  prevalent  in 
the  country  and  without  any  cor- 
rupt intent,  will  not  avoid  an 
election.     IVellcoid,  47. 

3.  Where  the  object  of  an  agent 
in  treating  is  to  gain  popularity  fpr 
himself,  and  not  with  any  view  of 
advancing  the  interest  of  his  em- 
ployer, sucli  treating  is  not  bribery. 
£at>t  Toronto,  70 

4.  That  the  furnishing  of  I'efresh- 
nient  to  voters  by  an  agent  of  a 
candidate,  without  the  knowledge 
or  consent  of  the  candidate  and 
against  his  will,  will  not  be  sufficient 
ground  to  set  aside  an  election,  un^ 
less  done  corruptly  or  with  intent 
to  influence  voters.  JbkL 

5.  Qwere,  whether  the  Treating 
Act,  7  AV^illiam  III.,  c.  4,  is  in  force 
in  this  Province.    Dundas,  205. 

6.  Treating  is  not  per  .^e  a  corrupt 
act,  except  when  so  made  by  statute; 
but  the  intent  of  the  party  treating 
may  make  it  no,  and  the  intent 


must  be  judged  by  all  the  circum-  | 
stances  by  whicli  it  is  attended,  f 

North  Middlesex,  376. 

7.  Semhle,  when  it  is  done  by  a 
candidate  in  order  to  make  for  him- 
self a  reputation  for  good  fellowship 
and  hospitality,  and  thereby  to  in- 
fluence electors  to  vote  for  him,  it 
is  a  species  of  bribery,  whicli  would 
avoid  his  election  at  common  law. 
lUd. 

8.  When  the  respondent  who,  in 
the  course  of  his  business  as  a  drover, 
had  been  in  the  habit  of  treating  at 
taverns,  treated  during  his  canvass, 
but  to  a  less  extent  than  was  his 
habit,  and  not  apparently  for  the 
purpo-e  of  ingratiating  himself  with 
the  electors.  Held,  under  the  cir- 
cumstances, that  such  treating  was 
not  corrupt,  and  his  election  was 
not  avoided.  IJnd. 

9.  The  geiieral  practice  which 
prevails  here  of  persons  drinking 
in ji_Jn£iidlj:_v\^yjyh^^^  ^^^^^ 
would  re(|uire  strong  evTdence~of  a 
profuse  expenditure  qf7~nioney  in 
drinlong,  to  induce  a  Judge  to  say 
it  was  corruptly  done,  so  as  to  make 
it  bribery  or  treating  at  common 
la  w.     Kirii^on,{^:> . 

10  Treating  at  an  election,  in  or- 
der to  be  criminal,  must  be  done 
corruptly,  and  for  the  purpose  of 
corruptly  influencing  t!ie  voter. 
South  Norfolk,  660. 

11.  The  giving  of_free^inix£ni  to 
a  number  of  electors  who  had  come  • 
a  long  distance  in  severe  v/ inter 
weather,  in  the  absence  of  evidence 
that  it  was  done  for  the  purpose  of 
influencing  the  election  either  by 
voting  or  not  voting,  or  because  such 
electors  v  ted,  was  not  a  corrupt 
act.    North  Victoria  (2),  671. 

12.  One  D.,  who  had  been  a  can- 
didate for  various  offices  for  twenty 
years  prior  to  the  election  in  ques- 
tion, and  had  freely  employed  treat- 
ing as  an  element  in  his  canvassing, 
became  an  agent  of  the  respondent, 
and  treated  extensively,  as  was  his 
common  practice,  during  the  elec- 
tion. The  respondent  was  aware  of 
1). 's  practices,  and  once,  in  the 
early  part  of  the  canvass,  cautioned 
D.  as  to  liis  treating,  but  never  re- 
pudiated him  as  his  agent.  Held^ 
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on  the  evi.lence,  that  as  D.  did  uo 
more  in  the  way  of  treating  during 
the  election  than  he  had  done  on 
former  occasions,  and  had  employed 
treating  as  he  ordinarily  did  as  his 
argument,  and  had  not  used  it  as  a 
means  of  corruptly  influencing  the 
electors,  he  was  not  guilty  of  a 
•corrupt  practice.    East  Ekiin,  769. 

13.  Seville,  the  treating  proved 
in  this  case,  if  practised  by  one  not 
theretofore  given  to  such  practice, 
would  have  been  sufficient  to  have 
avoided  the  election.  Ibid. 

14.  Observations  on  the  law  as  it 
now  stands,  as  holding  out  induce- 
ments to  candidates  to  employ  men 
who  are  habitual  drinkers  to  can- 
vass by  systematic  treating  and  thus 
cause  electioneering  to  depend  upon 
popularity  aroused  by  treating, 
rather  than  by  the  merits  of  the 
candidates,  or  the  measures  they 
advocate.  Ibid. 

-—  (3.)  Treating  (6)  Meetings  of 
Electors.— 1,  The  respondent,  who 
was  then  representing  the  county  in 
the  Legislature,  on  two  several  occa- 
sions at  the  close  of  public  meetings 
of  electors  called  by  him  to  explain 
his  conduct  as  such  member,  treated 
all  present  to  liquor  at  taverns.  He 
had  not  at  the  time  made  up  his  mind 
to  be  a  candidate  at  the  then  com- 
ing election,  but  told  the  electors 
that  "if  they  gave  him  their  sup- 
port he  would  expect  it."  Held, 
under  the  circumstances,  that  such 
treating  was  not  done  with  a  cor- 
rupt intent.    Glengarry,  8. 

2.  Qucere,  whether  such  treating 
was  in  any  case  a  corrupt  practice, 
under  sec.  61,  of  32  Vic,  cap.  21, 
or  other  than  an  illegal  act  which 
subjected  the  party  to  a  penalty  of 
$100  under  sec.  65 — the  statute 
pointedly  omitting  all  mention  of 
treating.  Ibid. 

3.  Reasonable  refreshments  fvir- 
nished  bona  fide  to  committees  pro- 
moting the  election  are  not  illegal. 
South  Grey,  52. 

4.  About  an  hour  after  a  meeting 
of  a  few  friends  of  the  respondent 
at  a  tavern,  one  of  their  number 
was  sent  some  distance  to  buy 
oysters  for  their  own  refreshment, 
of  which  the  parties  and  others 


partook.  The  following  day  a  friend 
of  the  respondent  treated  at  a 
tavern,  and  not  having  change,  the 
respondent  gave  him  25  cents  to 
pay  for  the  treat.  Held,  not  to  be 
corrupt  treating,  nor  a  violation  of  * 
36  Vic,  c.  2,  s.  2.   Wellaml  (2),  187. 

5.  The  respondent,  who  was  a 
member  of  a  temperance  organiza- 
tion, held  an  election  meeting  in  a 
locality  within  the  electoral  division, 
and  about  an  hour  after  the  meeting 
had  dispersed,  went  to  a  tavern 
where  he  met  about  10  or  15  per- 
sons in  the  bar-room,  to  whom  he 
made  the  remark,  "Boys,  will  you 
have  something  ?"  Nothing  was 
then  taken  ;  but  one  E.,  a  supporter 
of  the  respondent,  said  he  woui  1 
treat,  and  he  did  treat  the  persons 
present,  and  the  respondent  gave 
him  the  money  to  pay  for  the  treat. 
Held,  (1)  That  as  the  meeting  for 
promoting  the  election  had  dis- 
persed an  hour  before  the  respond- 
ent M'ent  to  the  tavern,  this  was  vr*-. 
a  meeting  of  electors.  (2)  That  the 
treating  not  having  been  done  with 
a  corrupt  intent,  was  not  an  off"ence 
under  32  Vic,  c  21,  s.  61,  as 
amended  by  36  Vic  ,  c.  2,  s.  2,  nor 
at  common  law.    Dundas,  205. 

6.  One  F.,  an  agent  of  the  respond- 
ent, (in  the  day  of  the  nomination 
of  candidates  to  contest  the  election, 
and  while  the  speaking  was  going 
on,  treated  a  large  number  of  per- 
sons at  a  tavern  across  the  street 
from  tlie  place  of  the  nomination, 
for  which  he  paid  $7  or  S8.  Held,  a 
corrupt  practice  by  an  agent  of  the 
respondent,  which  avoided  the  elec- 
tion. Ibid. 

7.  The  treating  of  persons  by  a 
candidate  at  a  tavern  during  his 
canvass  is  not  a  treating  of  electors 
with  corrupt  motives.  London,  214. 

8.  Where  a  member  of  the  re- 
spondent's committee,  on  the  day 
of  election,  invited  some  of  his 
friends  to  his  house,  which  was 
opposite  the  polling  booth,  and  gave 
them  beer,  &c. ,  during  or  soon  after 
polling  hours.  Held,  not  a  contraven- 
tion of  32  Vic,  c  21,  s.  66.  Ibid. 

9.  One  F.,  an  agent  of  the  re- 
spondent, brought  a  jar  of  whiskey 
to  a  meeting  of  electors  assembled 
for  the  purpose  of  promoting  the 
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election,  and  gave  drinks  from  the 
same  to  the  electors  present.  This 
was  held  a  corrupt  practice,  and  a 
violation  of  the  Election  Law  of 
1868,  as  amended  by  the  Election 
Act  of  1873,  and  that  the  election 
was  avoided  thereby.  West  Welling- 
ton, 231. 

10.  A  meeting  of  the  el  ectors  was 
held  in  a  town  hall,  and  C.  and  a 
number  of  electors  went  from  the 
meeting  to  a  tavern,  where  they 
were  treated  by  C,  an  agent  of  re- 
spondent. Held,  (1)  Thdt  this  was 
a  meeting  of  electors  assembled  for 
the  purpose  of  promoting  the  elec- 
tion ;  and  (2)  that  the  treating  by 
C.  was  a  corrupt  practice.  Ea^t 
Peterhoro,  245. 

11.  After  a  meeting  of  electors  in 
a  town  hall,  some  friends  of  the  re- 
spondent remained  together  con- 
sulting about  the  election,  and 
afterwards  went  to  a  tavern,  where 
some  of  them  boarded,  and  had  an 
oyster  supper.  H(1<I,  that  the  evi- 
dence was  not  sufficient  to  sustain 
the  charge  that  this  was  entertain- 
ment furni&hed  to-  a  meeting  of 
electors.    North  Victoria,  252. 

12.  A  charge  of  treating  a  meet- 
ing of  electors  by  an  alleged  agent  of 
the  petitioner  was  not  sustained, 
owing  to  the  alleged  agency  not 
having  been  satisfactorily  proved. 
Ibid. 

13.  Refreshments  provided  at  a 
meeting  of  electors,  all  of  one  poli- 
tical party,  or  at  a  meeting  of  a 
committee  to  aid  in  returning  a  can- 
didate, by  and  at  the  expense  of 
one  or  more  of  their  number,  unless 
in  some  extreme  case,  cannot  be 
deemed  a  breach  of  the  provisions  of 
the  statute  against  treating.  Halton, 
283. 

14:.  A  meeting  of  the  electors  was 
held  at  a  tavern,  at  which  botii  can- 
didates were  present.  A  dispute 
arose,  and  the  meeting  broke  up 
and  the  parties  left  the  room  as  a 
disorderly  crowd,  and  began  ;  -^ling 
off  their  coats  and  talked  ot  light- 
ing. A  treat  was  proposed  to  quiet 
the  people,  and  one  F.  (held  by 
Wilson,  J.,  to  be  an  agent  of  the 
respondent)  treated,  and  the  crowd 
quieted  down  and  dwindled  away. 
Held  {per   Wilson,   J.),  that  the 


treating,  under  the  circumstances, 
was  not  furnishing  drink  to  a  meet- 
ing of  electors  assembled  for  the 
purpose  of  promoting  the  election. 
No7-th  Ontario,  304. 

15.  On  appeal,  the  Court,  without 
expressing  any  opinion  as  to  the 
treating,  held,  on  the  evidence, 
that  F.  was  not  an  agent  of  the  re- 
spondent at  the  time  of  the  alleged 
treating.  Tbid. 

16.  One  W.,  a  member  of  a  poli- 
tical association,  held  to  be  agents  of 
the  respondent,  treated  the  mem- 
bers of  the  association  present  at  a 
meeting  in  a  tavern.  Held,  that 
the  members  so  present  were  elec- 
tors assembled  to  promote  the  elec- 
tion of  the  respondent  within  s.  61 
of  the  Election  Law  of  1868,  and 
that  such  treating  was  a  corrupt 
practice  by  W.    North  Grey,  362. 

17.  After  the  nomination  of  can- 
didates on  the  nomination  day,  and 
on  another  occasion,  after  a  "  meet- 
ing assembled  for  the  purpose  of 
promoting  the  election,"  and  after 
the  business  for  which  the  electors 
had  assembled  was  over,  the  elec- 
tors left  the  building  in  which  the 
meeting  was  held  and  dispersed  to 
various  taverns,  at  which  their  ve- 
hicles had  been  put  up,  and  then 
before  leaving  for  home  treated  each 
other ;  and  at  one  of  the  taverns 
the  respondent  himself  partook  of 
a  treat.  Hekl,  (1)  Not  furnishing 
drink  or  other  entertainment  to 
meetings  of  electors  within  s.  61  of 
the  Election  Law  of  1868.  (2)  That 
the  meeting  of  electors  for  the  no- 
mination of  candidates,  is  a  "  meet- 
ing assembled  for  the  purpose  of 
promoting  the  election."  North 
Middlesex,  376. 

—  (3.)  Treating  [c)  on  Polling 
Day. —  1.  The  distribution  of  spirit- 
uous liquor  on  the  polling  day,  with 
the  ol)ject  of  promoting  the  election 
of  a  candidate,  will  make  his  elec- 
tion void.    South  Grey,  52. 

2.  Upon  questions  reserved  by  the 
Rota  Judge  under  "The  Contro- 
verted Elections  Aft  of  1871,"  it 
appeared  that  H.  and  B.  voted  for 
respondent.  H.  l^ept  a  saloon,  which 
was  closed  on  the  polling  day  ;  but 
upstairs,  in  his  private  residence, 
he  gave  beer  and  whiskey  without 
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charge  to  several  of  his  friends, 
among  whom  were  friends  of  both 
candidates.  B.,  who  had  no  license 
to  sell  liquor,  sold  it  at  a  place  near 
one  of  the  polls  to  all  persons  in- 
differently. This  was  not  done  by 
H.  or  B.  in  'the  interest  of  either 
candidate,  or  to  influence  the  elec- 
tion, B.  acting  simply  for  the  pur- 
pose of  gain  ;  and  the  candidate  did 
not  know  of  or  sanction  their  pro- 
ceedings. Held  (though  with  some 
doubt  as  to  B. ),  that  neither  H.  nor 
B.  had  committed  any  corrupt  prac- 
tice within  sec.  47  of  34  Vic,  cap. 
3,  and  therefore  had  not  forfeited 
their  votes  ;  for  they  had  not  been 
euilty  of  bribery  or  undue  influence, 
and  their  acts,  if  illegal  and  pro- 
hibited, were  not  done  "in  reference 
to"  the  election,  which,  under  sec. 
47  of  34  Vic. ,  cap.  3,  is  requisite  in 
order  to  avoid  a  vote.  B7-ocJcviUe, 
139. 

3.  On  the  day  of  the  election  in 
question,  and  during  polling  hours, 
one  M.,  an  agent  of  the  respondent, 
was  offered  by  a  person  unknown 
to  him  spirituous  liquor  (-vyliiskey) 
in  a  bottle,  which  such  agent,  after 
remonstrating  with  such  person,  ac- 
cepted and  drank  at  the  polling 
place  where  such  agent  then  was. 
The  unknovf  u  person  also  gave  spirit- 
uous liquor  from  the  same  bottle 
to  other  persons  then  present.  Held, 
that  as  the  Legislature  had,  by  the 
provisions  as  to  the  selling  or  giving 
of  liquor  during  the  hours  of  polling, 
provided  for  the  punishment  of  one 
particular  class,  which  was  defined 
to  be  the  seller  or  giver,  it  did  not 
intend  to  include  the  other  class, 
the  purchaser  or  receiver,  to  which 
no  reference  was  made,  except  infer- 
entially ;  and  that  therefore  such 
agent,  as  the  receiver  of  spirituous 
liquor  during  such  polling  hours, 
was  not  guilty  of  a  corrupt  practice, 
West  Toronto,  179. 

4.  One  F.,  a  tavern-keeper,  was 
given  .$5  by  the  respondent,  and 
requested  to  ap]3oint  a  scrutineer  to 
act  for  the  respondent  at  the  poll 
on  polling  day,  F.  kept  his  tavern 
open  on  polling  day,  and  various 
persons  treated  there  during  polling 
hours.  Counsel  for  the  respondent, 
after  evidence  of  the  above  facts, 
admitted  that  F.  was  an  agent  of 


the  respondent,  and  that  his  acts 
were  sufficient  to  avoid  the  election. 
Held,  that  although  the  Court  did 
not  adjudicate  that  the  respondent, 
by  givmg  the  $5  and  requesting  F. 
to  appoint  a  scrutineer,  had  con- 
stituted him  an  agent  for  all  pur- 
poses, it  was  the  practice  of  the 
Court  to  take  the  admission  of  coun- 
sel in  place  of  proof  of  agency,  and 
therefore  the  admission  of  counsel 
as  to  F.'s  agency  was  sufficient. 
Heldiurther,  thatF..  as  such  agent, 
had  been  guilty  of  a  corrupt  prac- 
tice in  keeping  his  tavern  open  on 
polling  day,  and  that  such  cor- 
rupt practice  avoided  the  election, 
Russell,  199, 

5.  On  the  day  of  the  election, 
and  during  the  hours  of  polling, 
one  W. ,  an  agent  of  the  respondent, 
vv^as  offered  a  treat  in  a  tavern 
within  one  of  the  polling  divisions, 
of  which  such  agent  and  others  then 
partook.  Held,  that  giving  a  treat 
in  a  tavern  during  polling  hours 
was  a  corrupt  practice,  and  being 
an  act  participated  in  by  an  agent 
of  the  respondent,  the  election  was 
avoided.    South  Essex,  235, 

6.  One  B.  was  appointed,  in  writ- 
ing, by  the  respondent  to  act  as  his 
agent  for  polling  day.  During  the 
day  he  went  to  a  tavern  and  asked 
for  and  was  given  a  glass  of  beer. 
Held,  that  B.  treated  himself,  and 
neither  gave  nor  sold,  and  was  not 
therefore  guilty  of  a  corrupt  prac- 
tice.   East  Peterhoro,  245. 

7.  Where  evidence  of  an  act  of 
keeping  open  his  tavern  on  polling 
day,  and  selling  liquor  therein  as 
usual,  by  P.,  an  agent  of  the  peti- 
tioner, came  out  on  cross-examina- 
tion, and  during  the  argument  the 
evidence  was  objected  to  because 
the  charge  was  not  in  the  parti- 
culars, the  case  was  not  considered. 
North  Victoria,  252. 

8.  One  M,,  an  agent  of  the  re- 
spondent, treated  at  a  tavern  dur- 
ing polling  hours  on  polling  day. 
The  evidence  was,  that  decanters 
were  put  down,  and  people  helped 
themselves,  but  there  was  no  evi- 
dence that  spirituous  liquors  were 
used.  The  evidence  was  objected 
to  at  the  time,  as  the  charge  was 
not  mentioned  in  the  particulars, 
but  admitted  subject  to  the  objec- 


828 


DIGEST  OF  CASES. 


tion.  Held,  (I)  That  tiie  nature  of 
the  treat  ia  the  bar-n)om  of  a 
country  tavern  raised  the  presump- 
tion that  the  treat  was  of  spirituous 
liquors,  and  was  a  corrupt  practice, 
-which  avoided  the  election.  (2) 
That  had  an  application  been  made 
to  add  a  particular  embracing  the 
charge,  it  would  have  been  granted. 
Ibid. 

9.  Se.mble,  per  Gwijniie,  J.,  that 
as  to  the  seller  or  giver  of  treat  on 
poUiii;,' day,  the  only  person  liable 
to  the  penalty  of  $100  would  be 
the  tavern-keeper,  as  the  statute 
does  not  authorize  two  penalties 
for  the  same  act,  Nortlt,  Greij, 
362. 

10.  One  L.,  an  alleged  agent  of 
the  respondent,  went  into  the 
tavern  of  one  I),  during  polling 
hours  on  polling  day,  and  purchased 
spirituous  liquor,  with  which  he 
treated  himself  and  several  persons 
there  present,  lleld,  per  (hrijiine, 
J.,  that  the  penalties  provided  by  s. 
136  of  the  Election  Law  of  1868  ap- 
ply only  to  the  tavern-keeper,  who 
as  such  is  able  to  control  what  is 
dou^;  on  his  own  premises  in  viola- 
Mon  of  the  Act,  and  that  the  treat- 
ing by  L.  was  not  a  corrupt  prac- 
tice. Per  Draper,  C.  J.  A.— (1) 
That  section  66  of  the  Election  Law 
of  1868  must  be  construed  dis- 
tributively.  (2)  That  under  the 
firsL  part  of  the  section  the  tavern- 
keeper  is  the  only  person  who  can 
incur  the  penalty,  for  not  keeping 
his  tavern  closed  during  the  pre- 
scribed time.  (3)  That  under  the 
second  part  of  the  section,  the 
persons  who  incur  the  penalty  are 
(a)  the  tavern-keeper  who  sells 
liquor  in  violation  of  the  statute, 
and  {h)  the  purchaser  who  gives  the 
liquor  purchased  by  him  to  persons 
in  the  tavern.    Lincoln,  301. 

11.  One  C,  a  member  of  the 
respondent's  committee  at  W., 
partook  of  whiskey  in  the  kitchen 
of  a  tavern  at  W.  during  polling 
hours,  and  also,  when  bringing  d 
voter  from  the  town  of  O.  to  the 
town  of  W.  (within  the  same 
electoral  division)  to  vote  atW., 
treated  himself  and  the  voter  in  0. 
Held,  by  the  Court  of  Ajppeal 
{Draper,  C.  J.  A.,  d'lHseniienf/^),  that 


C.  was  not  guilty  of  corrupt  prac- 
tices within  s.  06  of  the  Election 
Law  of  1868.  South  Ontario,  420. 

12.  Held,  further,  that  s.  66  of  the 
Election  Law  of  1868  (32  Vic,  c. 
21),  as  amended  by  36  Vic,  c  2, 
applies  only  to  shop,  hotel  and 
tavern-keepers,  who  alone  are  liable 
to  the  penalties  for  keeping  open 
the  tavern,  etc.,  and  for  selling  or 
giving  spirituous  liquors  during  the 
prohibited  hours.  lUd. 

13.  Held,  by  the  Court  of  Appeal 
(reversing  Wilson,  J.),  that  the 
prohibition  in  such  section  (66)  as 
to  opening  taverns  and  giving  or 
selling  liquor  "in  the  municipali- 
ties in  which  the  polls  are  held," 
applies  to  all  the  municipalities 
within  the  constituency,  irrespec- 
tive of  the  place  where  the  vote  is 
given  or  to  be  given.  Ibid. 

14.  The  respondent,  on  polling 
day  and  during  polling  hours,  went 
to  a  tavern  at  W.  and  partook 
therein  of  spirituous  or  fermented 
liquor,  for  which  he  did  not  then 
pay.  Held,  per  Wilson,  J.,  that 
he  (lid  not  "sell  or  give"  spirituous 
liquors  within  the  meaning  of  s.  66 
of  the  Election  Law  of  1868;  Ibid. 

15.  By  the  3rd  sec  of  39  Vic, 
cap.  10,  which  is  substituted  for 
the  66th  sec.  of  the  Election  Law  of 
1868,  tavern-keepers,  or  persons 
acting  in  that  capacity  for  the  time, 
who  sell  or  give  liquor  at  taverns 
on  polling  day  and  within  the  hours 
of  polling,  are  guilty  of  corrupt 
practices  ;  but  persons  who  treat  or 
are  treated  at  such  taverns  are  not 
affected  by  the  statute. — Ford's 
vote.    Lincol/i  (2),  500. 

16.  Certain  voters  met  at  a 
tavein  on  polling  day,  :ind  one  B. 
said  he  did  not  know  how  to  mark 
his  ballot.  One  of  the  voters,  after 
showing  B.  how  to  mark  his  ballot, 
according  to  the  candidate  he  de- 
sired to  vote  for,  treited.  Held, 
that  the  treating  was  not  a  viola- 
tion of  s.  94  of  the  Dominion  Inflec- 
tions Act,  1874,  nor  a  corrupt 
practice  under  s.  98  of  the  Act. 
North  Ontario,  785. 

1  7.  One  M.  canvassed  a  voter  on 
polling  day,  and  ur;^^ed  him  to  vote 
for   tlie    respondent,    and,  while 
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canvassing,  treated  the  voter  four 
times ;  the  voter  then  went  and 
voted.  Held,  that  the  treating 
was  for  the  purpose  of  corruptly- 
influencing  the  voter  to  vote  or 
refrain  from  voting  at  the  election. 
Ihid. 

18.  A  scrutineer  for  the  respond- 
ent had  some  whiskey  with  him  on 
polling  day,  and  treated  the  Deputy 
Returning  Officer,  Poll  Clerk,  and 
another  in  the  polling  station. 
Held,  not  a  corrupt  practice.  Ihid. 

— ^'  (4. )  Undue  Influence. -1.  The 
respondent  was  charged  with  in- 
timidating Government  servants 
during  his  speech  at  the  nomination 
of  candidates,  by  threatening  to 
procure  the  removal  of  all  Govern- 
ment servants  who  should  not  vote 
for  him,  or  who  should  vote  against 
him.  The  evidence  showed  that, 
though  in  the  heat  of  debate,  and 
when  irritated  by  one  U.,  he  used 
strong  language,  there  was  no 
foundation  for  the  corrupt  charge  : 
and  as  it  should  not  have  been 
made,  the  costs  in  respect  of  the 
same  were  given  to  the  respondent 
against  the  petitioner.  Welland, 
187. 

2.  One  B.  claimed  the  right  to 
vote  in  respect  of  his  wife's  pro- 
perty, and  was  told  by  W.,  an  agent 
of  the  respondent,  that  he  could 
not  vote  unless  he  could  swear  the 
property  was  his  own.  The  voter's 
oath  was  read  to  him,  and  the 
agent  repeated  his  statement,  and 
said  he  would  look  after  the  voter 
if  he  took  the  oath.  The  voter  ap- 
peared to  be  doubtful  of  his  right 
to  vote,  and  withdrew.  Held,  that 
W.  was  not  guilty  of  undue  influ- 
ence. 

3.  QucEre,  Whether  the  act  of  the 
agent  as  above  set  out  was  undue 
influence  under  32  Vic,  c.  21,  s.  72. 
Halton,  283. 

4.  One  W.,  a  voter,  who  was  in 
arrears  to  the  Crown  for  the  pur- 
chase money  of  a  lot  of  land,  was 
canvassed  by  B.,  an  alleged  agent 
of  the  respondent,  who  told  him 
that  the  Government  would  look 
sharply  after  those  in  arrears  for 
their  land  who  did  not  vote  for  the 
supporters  of  the  Government. 
Held  (reversing   Wilson,  J.),  that 


what  occurred  was  a  hrutum  fulmen, 
or  an  expression  of  opinion  upon  a 
subject  on  which  every  one  was 
competent  to  form  an  opinion. 
North  Ontario,  304. 

5.  Shortly  before  polling  day  the 
respondent's  agents  ivssued  a  cirular, 
the  substance  of  which  was  that 
they  had  ascertained  upon  undoubt- 
ed authority  that  W.,  an  inde- 
pendent candidate,  despairing  of 
election  himself,  was  procuring  his 
friends  to  vote  for  C,  the  opposi- 
tion candidate.  W.  denied  the 
truth  of  this  report.  Held,  that 
this  was  not  a  "  fraudulent  device," 
within  the  meaning  of  sec.  72  of  32 
Vic,  cap.  21,  to  interfere  with  the 
•free  exercise  of  the  franchise  of 
voters.    East  Northumher land,  387. 

6.  The  respondent,  at  a  public 
meeting,  claimed  that,  whether 
elected  or  not,  he  would  have  the 
patronage  of  the  constituency  in 
reference  to  appropriations  and 
appointments.  Held  (reversing  Wil- 
son, J.),  that  the  respondent  was 
not  guilty  of  undue  influence  as 
defined  by  s.  72  of  the  Election  Law 
of  1868,  nor  as  recognized  by  the 
common  law  of  the  Parliament  of 
England.    Muskoka,  458. 

7 .  To  sustain  a  general  charge  of 
undue  influence,  it  would  be  neces-  • 
sary  to  prove  that  the  intimidation 
was  so  general  and  extensive  in  its 
operations  that  the  freedom  of 
election  had  ceased  in  consequence. 
Ihid. 

8.  Two  agents  of  the  respondent 
gave  a  voter,  M.,  some  whiskey  on 
polling  day,  and  took  him  in  a  boat 
to  an  island,  where  they  stayed  for 
some  time.  One  of  the  agents  then 
left,  and  the  other  sent  M.  to  an- 
other part  of  the  island  for  their 
coats.  During  M.'s  absence  the 
latter  agent  left  the  island  with  the 
boat,  but  M.  got  back  in  time  to 
vote,  being  sent  for  by  the  opposite 
party.  Held,  that  the  two  agents 
were  guilty  of  undue  influence. 
North  Ontario,  785. 

  (5. )  Hiring  Teams  to  Convey 

Voters  to  the  Poll, — 1.  On  the  ad- 
mission of  the  respondent's  counsel 
the  election  was  avoided,  on  the 
ground  that  agents  of  the  respond- 
ent had,  during  the  election,  hired 
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and  paid  for  teams  to  convey  voters 
to  the  polls.    Prince  Edward,  45. 

2.  The  hiring  by  an  agent  of  the 
respondent  of  a  railway  train  to 
convey  voters  to  and  from  places 
along  the  line  of  railway  where  they 
could  vote,  was  a  payment  of  the 
travelling  expenses  of  voters  in 
going  to  and  from  the  election, 
within  the  meaning  of  sec.  71  of  32 
Vic,  c.  21,  and  was  a  corrupt  pcac- 
tice,  and  avoided  the  election. 
JSorth  Simcoe,  50. 

3.  The  payment  of  a  voter's  ex- 
penses in  going  to  the  poll  is  illegal, 
as  such,  and  a  corrupt  practice, 
even  though  the  payment  may  .not 
hav^e  been  intended  as  a  bribe. 
South  Grey,  52. 

4.  Cabs  and  carriages  were  hired 
for  the  use  of  committee-men  and 
canvassers  during  the  election  and 
on  the  day  of  polling,  with  instruc- 
tions to  the  drivers  that  they  were 
not  to  convey  voters  to  and  from 
the  poll.  One  cab  was  however 
used  for  that  pur[)Ose  for  the  great- 
er part  of  the  day,  but  without  the 
assent  of  the  agent  of  the  respond- 
ent, who  had  charge  of  the  cab. 
Held,  that  as  the  evidence  did  not 
show  that  the  cabs  and  carriages 
were  colorably  hired  for  the  pur- 
pose of  bribery  or  conveying  voters 
to  the  poll,  or  that  one  cab  was  so 
used  with  the  assent  of  the  agent  of 
respondent,  the  hiring  was  not  an 
illegal  act  within  s.  71  of  32  Vic, 
c.  21.     JFes^  Toronto,  97. 

5.  One  M.,  a  carter,  who  voted 
for  respondent,  at  the  request  of 
P.,  the  respondent's  agent,  carried 
a  voter  five  or  six  miles  to  the  poll- 
ing place,  saying  that  he  would  do 
so  without  charge.  Som^*  days  after 
the  election.  P.,  the  agent,  gave  M. 
$2,  inteadi  ig  it  as  compensation 
for  the  conveyance  of  such  voter  to 
the  poll,  but  M.  thought  it  was  in 
payment  for  work  which  he  had 
done  for  P.  as  a  carter.  The  can- 
didate knew  nothing  of  the  matter. 
H"ld,  that  there  was  properly  no 
payment  by  P.  to  M  for  any  pur- 
pose, the  money  be  ng  given  for  one 
purpot>e  and  received  for  another  ; 
but  that  if  therii  had  been,  it  was 
made  after  P. 's  agency  had  ceased, 
and  there  was  no  previous  hiring  or 


promise  to  pay,  to  which  it  could 
relate  back.    Brock ville,  139. 

6.  If  such  payment  had  been 
established  as  a  corrupt  practice,  it 
would  have  avoided  *P.  's  vote,  but 
not  M.'s  ;  and  it  would  not  have 
defeated  the  election,  for  it  was  not 
found  to  have  been  committed  with 
the  knowledge  or  consent  of  the 
candidate,  but  the  contrary.  Ibid, 

7.  On  polling  day,  one  W.  asked 
two  voters  to  go  with  him  and  vote 
for  the  respondent,  and  he  would 
bring  them  back,  and  they  could 
feed  their  horses  and  have  dinner. 
W.  sent  one  of  his  horses  on  some 
business  of  his  own,  and  hired  from 
one  of  the  voters  a  horse,  for  which 
W.  paid  him  50c. ,  and  then  drove 
with  the  two  voters  to  the  poll. 
Held,  not  a  hiring  of  a  horse,  etc., 
to  carry  voters  to  the  poll  within 
s.  71,  nor  a  furnishing  of  entertain- 
ment to  induce  voters  to  vote  for 
the  respondent,  within  s.  61  of  the 
Election  Law  of  1868.  North  Vic- 
toria, 252. 

8.  The  Court  declined,  in  the 
state  of  the  law  prior  to  the  Dom. 
Election  Act,  1874,  to  exclude  in- 
quiry as  to  the  payment  of  travelling 
expenses  of  persons  going  to  and 
returning  from  the  poll,  inasmuch 
as  such  payment  might  amount  to 
bribery.    Noyth  Victoria,  584. 

9.  Where  the  amounts  paid  for 
hiring  teams  were  fair  and  reason- 
able, such  hiring  was  not  bribery 
under  the  Dom.  Con.  Election  Act, 
1873.    North  Victoria,  612. 

10.  Where  a  canvasser  for  the 
respondent  received  money  for  hir- 
in_'  teams,  and  hired  from  those  in-' 
debted  to  him,  and  agreed  with 
them  to  give  them  credit  for  the  re- 
spective amounts  to  be  paid  for  the 
teams,  such  an  arrangement  was  not 
evidence  of  corrupt  practices.  Ihid. 

11.  Money  given  to  a  person  to 
hire  a  team,  and  to  go  round  can- 
vassing, held,  on  the  evidence,  not 
bribery.  Ibid. 

12.  One  li.,  a  voter,  hired  a  horse 
and  cutter  on  the  day  of  the  elec- 
tion, and  with  M.,  a  scrutineer  for 
the  respondent,  drove  to  the  poll 
and  voted.  The  day  after  the  poll- 
ing L,  and  M.  returned  to  their 
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liomes,  and  on  the  way  M.  gave  L. 
^4  to  pay  for  the  horse  and  cutter. 
Held,  (1)  that  the  payment  of  |4 
having  been  made  after  the  election, 
and  not  having  been  made  corruptly 
to  influence  the  voter  to  vote  for  the 
respondent,  was  not  a  corrupt  prac- 
tice or  a  wilful  violation  of  sec.  96 
of  37  Vic,  cap.  9.  (2)  That  M.'s 
agency  was  a  limited  one,  and  had 
ceased  before  the  payment  in  ques- 
tion.   Halton,  736., 

COSTS. — 1.  The  petition  was  dis- 
missed, but  owing  to  the  unwise 
and  imprudent  acts  of  the  respond- 
ent, he  was  allowed  only  one-half 
of  the  taxable  costs.    Glengarry,  8. 

2.  Where  bribery  by  an  agent  is 
proved,  costs  follow  the  event, 
even  though  personal  charges  made 
against  the  respondent  have  not 
been  proved,  and  there  having  been 
no  additional  expense  occasioned  to 
the  respondent  by  such  personal 
charges.    South  Grey,  52. 

3.  There  being  no  grounds  for 
charging  the  respondent  personally 
with  corrupt  practices,  and  the 
scrutiny  having  been  abandoned, 
the  costs  of  those  parts  of  the  case 
were  ordered  to  be  paid  by  the  peti- 
tioner. But  with  respect  to  the 
other  costs,  though  the  respondent 
was  successful,  the  matters  were 
proper  to  be  inquired  into  in  the 
public  interest,  and  each  party  was 
left  to  pay  his  own  costs.  East 
Toronto,  70. 

4.  The  election  was  sustained, 
but  it  being  in  the  public  interest 
that  the  matters  brought  forward 
should  have  been  inquired  into,  and 
as  the  respondent  had  not  exercised 
supervision  over  the  expenditures 
in  connection  with  the  election,  the 
petition  was  dismissed  without  costs. 

West  Toronto,  97. 

5.  The  petitioners  were  ordered 
to  pay  the  costs  of  the  respondent 
up  to  the  meeting  of  the  Election 
Court,  and  the  costs  of  the  special 
case ;  but  as  to  the  costs  ot  the 
trial,  each  party  was  ordered  to  pay 
his  own  costs.    Monck,  154. 

6.  The  petitioner,  after  a  special 
ca>e  had  been  reserved,  appeared 
before  the  Judge  trying  the  election 
petition,  and  consented  to  the  aban- 


donment of  the  special  case  and  the 
dismissal  of  the  petition  with  costs, 
and  it  was  so  ordered.  West  York, 
156. 

7.  The  respondent  was  ordered  to 
pay  the  costs  of  the  petition  and 
trial,  except  the  costs  of  issues  found 
in  his  favor,  part  of  which  costs 
was  to  be  paid  by  the  petitioner  to 
respondent,  and  part  was  to  be 
borne  by  each  of  the  parties.  Wel- 
land,  187. 

8.  The  costs  of  investigating 
charges  of  bribery  against  the  re- 
spondent's election  agent,  though 
not  established,  were  awarded 
against  the  respondent,  owing  to 
the  equivocal  conduct  of  his  agent 
in  the  matters  which  led  to  the 
charges;  also  the  costs  of  other 
charges  of  bribery  which  were  not 
established,  and  the  costs  of  proving 
that  several  tavern  keepers,  for 
their  own  profit,  had  violated  sec. 
66  of  the  Election  Law  of  1868,  as 
the  witnesses  who  gave  evidence  of 
these  matters  also  gave  evidence  of 
other  matters,  as  to  which  it  was 
reasonable  they  should  have  been 
subpoenaed.     West  Wellington,  231. 

9.  The  petitioner  was  declared 
entitled  to  the  general  costs  of  the 
inquiry,  and  the  costs  of  the  evidence 
incurred  in  proof  of  the  facts  upon 
which  the  election  was  avoided  ; 
but  the  costs  incurred  in  resp  ect  of 
charges  which  the  petitioner  failed 
to  prove  were  disallowed.  South 
Essex,  235. 

10.  That  as  the  petition  had  been 
rendered  necessary  by  the  mistakes 
of  the  Deputy  Returning  Officers, 
for  which  neither  the  petitioner  nor 
respondent  was  responsible,  each 
partv  should  bear  his  own  costs. 
Russell  (2),  519. 

11.  During  the  progress  of  a 
scrutiny  of  votes,  certain  ballot 
papers,  counterfoils  and  a  voters' 
list  were  stolen  from  the  court, 
which  had  the  effect  of  rendering 
the  proceedings  in  the  scrutiny  use- 
less ;  and  in  disposing  of  the  costs, 
the  Court  ordered  the  respondent  to 
pay  tiie  costs  up  to  the  date  the 
election  was  avoided,  but  that, 
under  the  circumstances  of  certain 
ballot  papers  having  been  stolen 
which  rendered  the  scrutiny  useless. 
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each  party  must  bear  his  own  costs 
of  the  scrutiny.    Lincoln  (2),  489. 

12.  Various  acts  of  bribery  and  of 
colorable  charity  having  been  proved 
against  the  agents  and  sub-agents 
of  the  respondent,  the  election  was 
set  aside,  with  costs,  including  the 
costs  of  the  evidence  on  the  personal 
charges  against  the  respondent. 
Gormoall,  547. 

13.  The  respondent  sought  to 
establish,  on  an  inquiry  iinder  a  pre- 
liminary objection,  that  the  peti- 
tioner (the  opposing  candidate)  had 
been  guilty  of  bribery,  and  was 
therefore  disqualified  as  such.  The 
inquiry  was  not  concluded,  as  dur- 
ing its  pendency  the  English  Elec- 
tion Courts  held  that  bribery  would 
not  disqualify  a  petitioner  ;  but  so 
far  as  the  evidence  went,  while  it 
disclosed  such  a  large  expenditure 
of  money  by  the  petitioner  and  his 
agents  as  to  lead  to  the  suspicion  it 
was  not  all  expended  for  the  legiti- 
mate purposes  of  the  election,  it  did 
not  show  bribery  by  the  petitioner. 
The  respondent  then  consented  tohis 
election  being  avoided  on  the  ground 
of  bribery  by  one  of  his  agents 
without  his  knowledge  or  consent. 
Held,  that  the  general  rule  as  to 
costs  should  prevail,  and  that  the 
respondent  should  pay  the  costs  of 
the  inquiry  as  well  as  the  general 
costs  of  the  cause.  South  Hcnfrno, 
556. 

14.  The  petitioners,  after  a  notice 
from  the  respondent  admitting  brib- 
ery by  one  of  his  agents,  examined 
witnesses  on  the  personal  charges, 
which  were  not  proved,  and  in  de- 
termining the  ([uestion  of  costs,  it 
was  hdd,  that  as  the  petitioners 
might  have  come  to  court  on  the 
notice  served  by  the  respondent, 
and  have  asked  to  have  the  election 
set  aside,  and  as  they  had  attempt- 
ed, but  had  failed,  to  establish  the 
personal  charges,  the  respondent 
should  only  pay  such  costs  as  he 
would  have  had  to  pay  had  the  pe- 
titioners accepted  the  notice  served 
upon  them  before  the  trial.  West 
Northumberland,  562, 

15.  The  election  was  set  aside 
with  costs,  except  as  to  the  costs  of 
certain  charges  which  were  unwar- 
ranted.   A  party,  though  success- 


ful, is  not  entitled  to  the  costs  of  all 
the  witnesses  he  may  subpoena,  nor 
is  the  fact  of  their  being  called  or 
not  called  the  test  of  such  costs  be- 
ing taxable,    Niagara,  568, 

16.  The  particulars  not  having 
been  properly  prepared,  the  peti- 
tioner, while  obtaining  the  costs  of 
the  proceedings,  was  disallowed  the 
costs  of  the  particulars.  East  North- 
umberland, 577. 

17.  The  petitioner  having  been 
warranted  in  continuing  the  inquiry 
as  to  the  personal  complicity  of  the 
respondent  with  the  illegal  acts  of 
his  agents,  was  held  entitled  to  the 
full  costs  of  the  trial.  Kingston, 
625. 

18.  The  petitioner  was  held  en- 
titled to  the  general  costs  of  the  pe- 
tition, except  as  to  the  cases  of  the 
voters  whose  names  were  not  on  the 
voters'  lists,  and  as  to  the  scrutiny 
of  ballots,    North  Victoria  (2),  671. 

19.  The  Returning  Ofhcer  having 
acted  fairly  in  rejecting  the  nomi- 
nation paper  in  this  case,  each  party 
to  the  petition  was  left  to  bear  his 
own  costs     South  Renfrew  (2),  705, 

20.  The  petitioner  was  held  en- 
titled to  the  costs  of  the  charges  on 
which  he  succeeded,  and  the  re- 
spondent to  the  costs  of  the  charges 
on  which  the  petitioner  failed. 
North  Benjrew,  710, 

21.  The  petition  was  dismissed 
without  costs,  following  theCarrick- 
ferc^as  case  (21  L,  T,  N,  S.  .356  ;  1 
O'iVI,  &  H,  264),    hast  Elgin,  769. 

22.  The  petitioner  was  allowed 
his  costs,  but  not  the  costs  of  the 
charges  which  he  failed  to  establish. 
Cornwall  (3),  803. 

See  also  pp.  187,  576. 

CUSTOM  OF  THE  COUNTRY.  See 

pp.  47,  376,  625,  764. 

DELEGATES  TO  CONVENTION.  See 

pp.  187,  387,  420. 

DEPUTY  RETURNING  OFFICERS. 

See  pp.  519,  725,  764,  785. 

DISQUALIFICATION,— (1,)  Of  Can- 
didate,— 1,  The  respondent  while 
canvassing  had  refreshment  for  his 
men  and  two  horses  at  a  tavern  for 
part  of  a  day  and  a  night,  for  which 
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he  paid  the  tavern-keeper  $5,  and 
next  day  |5  more,  in  all  $10,  with- 
out asking  for  a  bill.  The  bill 
would  have  amounted  to  about  |3. 
The  respondent  stated  that  the 
tavern-keeper  was  an  old  friend  of 
his,  and  was  just  starting  in  busi- 
ness, and  that  he  thought  it  right  to 
pay  him  as  it  were  a  compliment  on 
his  first  visit  to  his  tavern,  and  that 
he  believed  he  would  have  done  the 
some  thing  if  it  was  not  election 
time.  Held,  that  being  an  isolated 
case  in  an  election  contest,  free 
from  profuse  expenditure,  and  this 
being  a  quasi -criminal  trial  involv- 
ing grievous  results  to  the  respond- 
^ent  if  found  a  corrupt  practice,  such 
payment  was  not — after  the  explana- 
tions of  the  respondent — ^an  act  of 
bribery.    Glengarry,  8. 

2.  The  respondent  entrusted  about 
$700  to  an  agent  for  election  pur- 
poses without  having  supervised 
the  expenditure.  Held,  that  this 
did  not  make  him  personally  a  party 
within  34  Vic,  cap.  3.,  sec.  46  to 
every  illegal  application  of  the 
money  by  the  agent,  or  by  those 
who  received  money  from  him.  But 
if  a  very  exnessive  sum  had  been  so 
entrusted  to  the  agent,  the  presump- 
tion of  a  corrupt  purpose  might 
have  been  reasonable.  ^South  Grey, 
52. 

3.  A  candidate  in  good  faith  in- 
tended that  his  election  should  be 
conducted  in  accordance  both  with 
the  letter  and  the  spirit  of  the  law  ; 
and  he  subscribed  and  paid  no 
money,  except  for  printing.  Money, 
however,  was  given  by  friends  of 
the  candidate  to  different  persons 
for  election  purposes,  who  kept  no 
account  or  vouchers  of  what  they 
paid.  Held,  that  bribery  would  not 
be  inferred  as  against  the  candidate, 
who  neither  knew  nor  desired  such  a 
state  of  things,  from  the  omission  of 
these  subordinate  agents  to  keep  an 
account  of  their  expenditure,  especi- 
ally as  the  law  was  new,  and  con- 
tained no  provision  similar  to  the 
Imperial  statute,  which  requires  a 
detailed  statement  of  expenditure  to 
be  furnished  to  the  returning  officer. 
But  it  is  always  more  satisfactory 
to  have  the  expenditure  shown  by 
proper  vouchers  :  and  if  money  is 
paid  to  voters  for  distributing  cards, 


or  for  teams,  or  for  refreshments, 
these  will  be  open  to  attack,  and 
judges  will  be  less  inclined,  as  the 
law  becomes  known,  to  take  a  favor- 
able view  of  conduct  that  may  bear 
two  constructions,  one  favorable  to 
the  candidate  and  the  other  unlavor- 
able.  East  Toronto,  70. 

4.  The  respondent,  a  postmaster 
m  the  service  of  the  Dominion  of 
Canada,  became  a  candidate  at  an 
election  on  the  I4th  and  21st  March, 
1871,  and  was  elected.  On  the  11th 
March  he  resigned  his  office  of  post- 
master, which  was  accepted  by  the 
Postmaster-General  on  the  13th  of 
March.  His  accounts  with  the  Post 
Ofhce  Department  were  closed,  and 
his  successor  appointed  after  the 
election.  Evidence  of  the  notoriety 
of  the  alleged  disqualification  of  the 
respondent  was  given,  which  was 
that  such  alleged  disqualification 
was  a  matter  of  talk,  and  that  all 
the  people  at  the  meeting  for  the 
nomination  of  candidates  were  sup- 
posed to  be  aware  -of  the  supposed 
difficulty  as  to  such  disqualification. 
Held,  thit  even  if  the  respondent 
was  disqualified  for  election,  the 
Judge  could  not  on  such  evidence 
declare  that  the  electors  votuig  for 
the  respondent  had  voted  perverse- 
ly, and  had  therefore  thrown  away 
their  votes,  so  as  to  entitle  the  peti- 
tioner to  claim  the  seat.  W est  York, 
156. 

5.  Before  subjecting  a  candidate 
to  the  penalty  of  disqualification, 
the  Judge  should  feel  well  assured, 
beyond  all  possibility  of  mistake, 
that  the  offence  charged  is  estab- 
lished. If  there  is  an  honest  con- 
flict of  testimony  as  to  the  offence 
charged,  or  if  acts  or  language  are 
reasonably  susceptible  of  two  inter- 
pretations, one  innocent  and  the 
other  culpable,  the  Judge  is  to  take 
care  that  he  do§s  not  adopt  the 
culpable  interpretation  unless,  after 
the  most  careful  consideration,  he  is 
convinced  that  in  vifew  of  all  the 
circumstances  it  is  the  only  one 
which  the  evidence  warrants  his 
adopting  as  the  true  one.  Wellandj 
(2),  187. 

6.  On  a  charge  that  the  respond- 
ent ofi'ered  to  bribe  the  wife  of  a 
voter  by  a  "nice  present,"  if  she 
would  do  what  she  could  to  prevent 


834 


DIGEST  OF  CASES. 


her  husband  from  A'oting,  three 
witnesses  testified  to  the  offer  ;  the 
respondent  denied,  and  another  wit- 
ness who  was  present  heard  nothing 
of  the  offer.  On  this  evidence,  and 
there  being  no  proof  that  the  wit- 
nesses in  support  of  the  charge  were 
acting  from  malicious  motives  or 
corrupt  expectation,  nor  any  evi- 
dence impeaching  their  veracity, 
the  charge  was  held  proved.  Haltoii, 
283. 

7.  The  respondent  appealed  to  the 
Court  of  Appeal  on  the  above  charge 
of  personal  bribery.  Held,  that  as 
the  Jndiie  trying  the  petition  had 
found  that  the  respondent  had  made 
the  offer  to  the  wife  of  the  voter  in 
the  manner  above  stated,  such  an 
offer  was  a  promise  of  a  "  valuable 
consideration,"  within  the  meaning 
of  the  bribery  clauses  of  32  Vic,  c. 
21.  Ibid. 

8.  On  the  polling  day,  and  during 
the  hours  of  polling,  the  re-^pondent 
drove  up  to  a  tavern  at  C. ,  where 
he  met  one  S.,  a  member  of  the 
above  mentioned  conmiittte,  and 
addressing  him  or  the  assembled 
people,  said,  "Boys,  this  is  the  first 
time  I  came  to  C.  when  I  dare  not 
treat,  and  some  one  will  have  to 
treat  me. "'  S.  replied  that  he  would 
treat,  and,  with  the  respondent  and 
30  or  50  people,  went  into  the 
tavern,  where  S.  treated  some  of 
the  people,  and  the  respondent 
drank  with  the  rest.  H(M,  (1)  That 
going  into  the  tavern  for  the  pur- 
poses of  the  treat,  when  the  law 
directed  that  such  tavern  should  be 
kept  closed,  and  joining  in  and 
accepting  such  treat,  was  a  literal 
as  well  as  a  substantial  violation  of 
the  law,  and  a  corrupt  practice. 
(2)  That  the  concurrence  of  tlie  re- 
spondent in  the  commission  of  such 
corrupt  practice  made  him  liable  to 
the  disqualification  imposed  by  the 
statute  for  "  a  corrupt  practice  com- 
mitted with  the  actual  knowledge 
and  consent  of  a  candidate, "  South 
Wentworth,  343. 

9.  Per  Burton  and.  Patterson  JJ. 
A.— The  2nd  subsec,  of  s.  3  of  36 
Vic,  c  2,  applies  equally  to  the 
electe<l  and  defeated  candidates  at 
an  election  ;  and,  if  found  assenting 
parties  to  any  practice  declared  by 


the  statute  to  be  corrupt,  each  of 
them  is  liable  to  the  disqualifications 
mentioned  in  the  statute.  IMd. 

10.  The  respondent,  during  poll- 
ing hours  on  the  polling  day,  met 
one  P.,  a  supporter  of  the  opposing 
candidate,  and  told  him  he  would 
like  a  drink  ;  and  both  of  them,  not 
thinking  it  illegal,  went  to  a  tavern, 
and  the  bar  being  closed,  P.  treated 
the  respondent  in  the  hall  of  the 
tavern.  Held,  by  the  Court  of  Ap- 
peal [revev&mgG'wynne,  J.),  that  the 
receiving  of  a  treat  by  the  re- 
spondent during  the  hours  of  polling 
was  a  corrupt  practice,  and  avoided 
the  election.    North  Grey,  362. 

11.  The  wife  of  one  S.,  a  voter,* 

had  been  injured  some  years  before 
the  election  by  the  horses  of  the 
respondent,  and  in  1872  the  respond- 
ent gave  S.  compensation  for  the 
injury  partly  by  cancelling  a  debt 
and  partly  in  cash,  for  which  S. 
signed  a  receipt  "in  full  of  all  ac- 
counts and  claims  whatsoever. "  The 
respondent  canvassed  S.  durinyr  the 
election,  saying,  "  I  would  like  to 
have  you  witli  me  at  the  election," 
but  S.  declined,  expressing  dissatis- 
faction with  tiie  compensation  made 
for  the  injury  to  his  wife,  to  "which 
the  respondent  replied  that  he  was 
able  to  do,  and  could  do,  what  was 
right.  Afterwards  the  respondent 
sent  his  salesman  to  the  wife  of  S., 
who  told  her  that  the  respondent 
was  still  able  to  do  justice,  to  which 
she  ref.Iied  she  would  write  a  letter, 
which  she  did,  and  in  which  she  re- 
ferred to  her  husband's  vote.  After 
the  election  the  respondent  gave  S. 
$30  partly  by  cancelling  a  debt  and 
partly  in  cash.  The  respondent 
denied  that  he  gave  S.  to  under- 
stand that  he  would  give  liim  any- 
thing to  induce  him  to  vote  for  him 
at  the  election.  Held,  by  the  Court 
of  Appeal  (affirmine:  Gioynne,  J.), 
that  the  evidence  showed  that  an 
indirect  offer  of  money  or  other 
valuable  consideration  was  made  by 
the  respondent  to  S.,  to  induce  him 
to  vote  for  the  respondent.  Lin- 
coln, 391. 

12.  At  a  late  hour  on  the  day 
preceding  the  election  some  agents 
of  the  respondent  determined  to 
resort  to  bribery,  and  they  carried 
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out  such  determination  at  an  early 
hour  on  the  morning  of  the  polling 
day.  There  was  no  evidence  of  the 
respondent's  knowledge  of,  or  con- 
sent to,  this  act  of  his  agents.  Held 
(reversing  Gtvynne,  J.),  that  the 
shortness  of  the  interval  between 
the  resolve  and  the  execution  of  the 
bribery,  which  was  carried  out  at  a 
place  several  miles  away  from  where 
the  respondent  lived,  rendered  im- 
probable the  fact  of  the  respond- 
ent's actual  knowledge  of  such 
bribery.  Ihid. 

13.  The  respondent  stated  at  a 
public  meeting  of  the  electors  with 
reference  to  an  alleged  local  griev- 
ance, that  he  understood  it  to  be 
the  constitutional  practice,  here  and 
in  England,  for  the  Miiustry  to  dis- 
pense as  far  as  practicable  the 
patronage  of  the  constituency  on 
the  recommendation  of  the  person 
who  contested  the  constituency  on 
the  Government  side  ;  and  that  he, 
being  a  supporter  of  the  Govern- 
ment, would  have  the  patronage  in 
respect  to  appropriations  and  ap- 
pointments whether  elected  or  not. 
Held,  that  the  respondent  by  such 
words  did  not  offer  or  promise 
directly  or  indirectly  any  place  or 
employment,  or  a  promise  to  pro- 
cure place  or  employment,  to  or  for 
any  voter,  or  any  other  person  to 
induce  such  voter  to  vote,  or  refrain 
from  voting.    Muskoka,  458. 

14.  The  evidence  showed  that  ex- 
tensive bribery  was  practised  by 
the  agents  of  the  respondent  and 
by  a  large  number  of  persons  in  his 
interest,  but  no  acts  of  personal 
bribery  were  proved  against  him, 
and  he  denied  all  knowledge  of 
such  acts.  It  was  in  evidence  that 
he  had  warned  his  friends,  during 
the  canvass,  not  to  spend  money 
illegally.  The  Judge  {duhitante) 
held  that  no  corrupt  practice  had 
been  committed  with  the  respond- 
ent's knowledge  or  consent,  and 
avoided  the  election  for  corrupt 
practices  by  the  respondent's  agents . 
London,  560. 

15.  Oa  appeal  to  the  Court  of 
Common  Pleas,  it  was  held,  (1) 
that  the  circumstantial  evidence  in 
this  case  was  sufficient  to  show  that 
corrupt  practices  had  been  commit- 
ted by  the  respondent's  agents  with 


his  knowledge  and  consent.  (2) 
That  wilful  intentional  ignorance  is 
the  same  as  actual  knowledge.  (3) 
That  the  assent  of  a  candidate  txy 
the  corrupt  acts  of  his  agents  may 
be  assumed  from  his  non-interfer- 
ence or  non-objection  when  he  has 
the  opportunity.  And  such  candi- 
date's knowledge  of  and  assent  to 
the  corrupt  acts  of  his  agents,  may 
be  established  without  connecting 
him  with  any  particular  act  of 
bribery.  Ibid. 

16.  The  respondent,  in  a  con- 
stituency where  642  persons  voted, 
received  336  votes,  and  his  election 
expenses  were  about  $2,000.  The 
money  was  entrusted  by  the  re- 
spondent to  one  G.,  with  a  caution 
to  see  that  it  was  used  for  lawful 
purposes  only.  About  $1,200  of 
this  money  was  given  by  G.  to  one 
W.,  who  distributed  it  to  several 
persons  in  sums  of  $40,  |I0O,  .$200 
and  $250.  No  instructions  as  to 
expenditure  were  given  by  G.  to 
W.,  or  by  W.  to  the  persons 
amongst  whom  he  distributed  the 
money  ;  and  by  the  latter  several 
acts  of  bribery  were  committed. 
The  respondent  publicly  and  pri- 
vately disclaimed  any  intention  of 
sanctioning  any  illegal  expenditure ; 
but  made  no  inquiries  after  the 
election  as  to  how  the  money  had 
been  spent  until  a  week  or  two  be- 
fore the  election  trial.  He  denied 
any  act  of  bribery,  direct  or  indi- 
rect, or  any  knowledge  thereof  ; 
and  no  proof  was  given  of  a  personal 
knowledge  on  his  part  of  any  of  the 
specific  wrongful  acts  or  payments 
proved  to  have  been  committed  by 
the  persons  amongst  whom  his 
money  had  been  distributed.  Held, 
that  under  the  peculiar  circum- 
stances of  the  respondent's  canvass, 
and  on  a  review  of  the  whole  evi- 
dence, the  respondent's  emphatic 
denial  of  any  corrupt  motive  or  in- 
tention should  be  accepted.  Nia- 
gara, 568. 

17.  The  respondent  was  charged 
with  using  means  of  corruption  at 
his  election  (1)  by  giving  up  a 
promissory  note  and  also  $20  to  one 
M.,  on  condition  of  M.  and  his  sons 
voting  for  him ;  the  charge  depended 
upon  the  contradictoiy  oaths  of  M. 
and  the  respondent  ;  (2)  by  giving 
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a  large  subscription  to  an  election 
fund,  some  of  which  was  expended 
for  illegal  purposes  ;  and  (3)  by  sub- 
scriptions to  churches.  The  re- 
spondent denied  any  corrupt  motive 
in  these  subscriptions.  The  Elec- 
tion Judge,  on  the  evidence,  found 
that  the  respondent  was  not  person- 
ally guilty  of  corrupt  practices,  but 
he  avoided  the  election  on  the 
ground  of  bribery  by  agents.  South 
Huron,  576. 

18.  From  the  judgment  on  the 
personal  charges  the  petitioner  ap- 
pealed ;  but  the  Court,  on  a  review 
of  the  evidence,  declined  to  set 
aside  the  finding  of  the  Election 
Judge.  The  appeal  was  dismissed 
without  costs,  as  there  were  strong 
grounds  for  presenting  it.  Jbid. 

19.  Per  Hauartii,  C.  J.— Candi- 
dates and  agents  should  select  less 
suspicious  seasons  than  election 
times  for  exercising  their  liberalit}^ 
towards  charitable  and  religious 
objects.  Ibid. 

20.  The  respondent  was  charged 
with  corrupt  practices,  in  that, 
when  canvassing  one  C. ,  a  voter 
who  said  he  would  not  vote  unless 
lie  was  paid,  he  said  he  was  not  in 
a  position  to  pay  him  anything,  but 
that  if  C.  would  support  him,  one 
of  his  (the  respondent's)  friends 
would  come  and  see  about  it.  The 
respondent,  as  he  was  leaving  the 
voter's  house,  met  one  K.,  a  sup- 
porter, who,  after  some  conversa- 
tion, went  into  C.'s  house  and  gave 
him  to  vote  for  the  respondent. 
The  charge  depended  upon  the  evi- 
dence of  the  voter  C.  and  his  wife. 
The  respondent  denied  making 
such  a  promise  ;  and  he  was  sustain- 
ed by  K.  as  to  a  conversation  out- 
side C.'s  house,  in  which  the  re- 
spondent cautioned  K.  not  to  give 
or  promise  C.  any  money.  The 
Election  .Judge  on  the  evidence 
found  that  tlie  respondent  was  not 
personally  implicated  m  the  bribery 
of  the  voter  C.  by  K.  Cmtro 
Wellington,  579. 

21 .  Before  an  P^lection  Judge  finds 
a  respondent  or  any  other  person 
guilty  of  a  corrupt  practice  involv- 
ing a  personal  disability,  he  ought 
to  be  free  from  reasonable  doubt. 
/buL 


22.  It  is  a  general  rule  that  no 
man  can  be  treated  as  a  criminal, 
or  mulcted  in  penal  actions  for 
offences  which  he  did  not  connive 
at ;  and  it  is  settled  law  that  enact- 
ments are  not  to  be  given  a  penal 
effect  beyond  the  necessary  import 
of  the  terms  used.  But  the  Elec- 
tion Laws  are  not  to  be  so  limitedly 
construed  by  an  Election  Judge  ; 
and  for  civil  purposes  they  are  more 
comprehensive,  and  reach  a  candi- 
date whose  agents  bribe  in  his  be- 
half, with  or  without  his  authority. 
Where  the  disqualification  of  a  can- 
didate is  sought  these  laws  are  to  be 
construed  as  any  other  penal  stat- 
utes, and  the  candidate  must  be 
proved  guilty  by  the  same  kind  of 
evidence  as  applies  to  penal  proceed- 
ings,   Kingston,  625. 

23.  Money  had  been  contributed 
by  the  respondent  and  by  his  friends 
for  the  purposes  of  the  election, 
which  had  been  placed  in  the  hands 
of  one  C,  a  personal  and  political 
friend  of  respondent,  who  gave  it 
without  any  instructions  or  warn- 
ings to  such  committee-men  as  ap- 
plied for  it.  A  great  deal  of  this 
money  was  spent  in  corrupt  pur- 
poses, in  bribery,  and  in  treating,  to 
the  extent  of  avoiding  the  election. 
The  respondent  in  his  evidence 
stated  that  he  did  not,  directly  or 
indirectly,  authorize  or  approve  of 
or  sanction  the  expenditure  of  any 
money  for  bribery,  or  a  promise  of 
any  for  such  purpose,  nor  did  he 
sanction  or  authorize  the  keeping  of 
any  open  house,  and  that  he  was 
not  aware  that  any  open  houses  had 
been  kept,  and  that  he  always  im- 
pressed on  everybody  that  they 
must  not  violate  the  law.  There 
was  no  afhrnialive  evidence  to  show 
that  the  money  which  the  respond- 
ent knew  had  been  raised  for  the 
purposes  of  the  election  was  so  large 
that  as  a  reasonable  man  he  must 
have  known  that  some  portion  of  it 
would  be  used  for  corrupt  purposes. 
Held,  that  looking  at  the  whole 
case,  and  at  this  branch  of  it,  as  a 
penal  proceeding,  the  respondent 
should  not  be  held  personally  re- 
sponsible for  the  corrupt  practices 
of  his  agents. — fl^id. 

24.  An  election  was  held  in 
January,  1874,  under  the  Act  of 
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1873,  at  which  the  petitioner  and 
the  respondent  were  candidates,  and 
at  which  the  respondent  was  elected. 
This  election  was  avoided  on  the 
ground  of  corrupt  practices  by 
agents  of  the  respondent,  committed 
without  his  knowledge  or  consent 
{ante  p.  547).  Anew  election  was 
held,  under  the  Act  of  1874,  at 
which  the  petitioner  and  the  re- 
spondent were  again  candidates, 
when  the  respondent  was  again 
elected.  Thereupon  another  peti- 
tion was  presented,  charging  that 
the  respondent  was  guilty  of  corrupt 
practices  at  this  last  election  ;  that 
he  was  ineligible  by  reason  of  the 
corrupt  acts  of  his  agents  at  the 
former  election ;  that  persons  re- 
ported guilty  of  corrupt  practices 
at  the  former  election  trial  had  im- 
properly voted  at  the  last  election  ; 
and  claiming  the  seat  for  the  peti- 
tioner. Hdd,  on  preliminary  objec- 
tions, that  the  two  elections  were 
one  in  law ;  and  it  was  not  material 
that  they  had  been  held  under  dif- 
ferent Acts  of  Parliament.  Corn- 
wall (2),  647. 

25.  That  the  respondent  was  not 
ineligible  for  re-election,  as  the  cor- 
rupt practices  of  his  agents  at  the 
former  election  had  been  committed 
without  his  knowledge  or  consent. 
Ibid. 

26.  The  respondent  gave  certain 
gifts  and  charities  to  a  religious 
community,  a  church,  and  certain 
local  associations,  none  of  which 
were  political ;  the  election  was 
never  mentioned.  HekU  that  where 
charitable  donations  are  given  gen- 
erally, and  not  with  a  view  to  in- 
fluence any  individual  voter,  they 
will  not  vitiate  an  election.  There 
must  be  such  large  and  indiscri- 
mmate  gifts  as  to  leave  no  doubt  on 
any  one's  mind  that  the  effect  had 
been  to  constitute  general  bribery; 
and  there  was  no  evidence  of  such 
gifts  or  expenditure  in  this  case. 
South  Ontario,  751. 

— —  (2)  Of  Agent.— The  election 
having  been  declared  void  on  ac- 
count of  the  corrupt  practices  of  an 
agent  of  the  respondent,  the  Judges 
acting  as  a  Court  for  the  trial  of 
illegal  acts  committed  at  the  elec- 
tion, after  notice  to   such  agent, 


granted  an  9rder  for  the  punishment 
of  such  agent  by  fine  and  disquali- 
fication.   tStormont  (2),  537. 

See  also  p.  238. 

  (3)  Of  Petitioner.— 1.  An 

objection  to  the  status  of  a  peti- 
tioner cannot  be  taken  by  preli- 
minary objection.    Dufferin,  529. 

2.  A  petitioner  in  an  election 
petition  who  has  been  guilty  of  cor- 
rupt practices  at  the  election  com- 
plained of,  does  not  thereby  lose  his 
status  as  a  petitioner.  Ibid. 

3.  Except  where  there  are  recri- 
minatory charges  against  the  un- 
successful candidate,  or  for  the 
purpose  of  declaring  the  petitioner's 
vote  void  on  a  scrutiny,  the  conduct 
of  a  petitioner  at  an  election  can- 
not be  inquired  into.  And  in  this 
case  there  is  no  distinction  between 
a  candidate-}ietitioner  and  a  voter- 
petitioner.  Ibid. 

4  Semble,  That  if  the  petitioner 
in  this  case  was  proved  at  the  trial 
of  the  election  petition  to  have 
been  guilty  of  corrupt  practices  at 
the  election  complained  of,  the  peti- 
tion could  not  be  dismissed.  Ibid. 

5.  A  duly  qualified  voter  is  not 
disqualified  from  being  a  petitioner, 
on  the  ground  that  he  has  been 
guilty  of  bribery,  treating  or  undue 
influence,  duringthe  election.  North 
Simcoe,  617. 

6.  Disqualifications  from  corrupt 
practices  on  the  part  of  a  voter  or 
candidate  arise  after  he  has  been 
found  guilty,  and  there  is  no  rela- 
tion back.  Ibid. 

7.  In  order  to  disqualify  the  peti- 
tioner from  acting  as  such,  the  re- 
spondent offered  to  prove  (1)  that 
the  petitioner  had  been  reported 
by  the  Judge  trying  a  former  elec- 
tion petition  as  guilty  of  corrupt 
practices  ;  (2)  that  the  petitioner 
had  in  fact  been  guilty  of  corrupt 
practices  at  such  election  ;  and  (3) 
that  the  petitioner  had  been  guilty 
of  corrupt  practices  at  the  election 
in  question.  Held,  that  such  evi- 
dence, if  offered,  would  not  disqualify 
the  petitioner  as  such.  Held,  further, 
that  as  the  petitioner  did  not  claim 
the  seat,  evidence  could  not  be  gone 
into  for  the  purpose  of  personally 
disqualifying  him.  Cornwall  (3),  803. 
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DIVISION  COURT  BAILIFFS.  -  Ob- 
servations on  the  impropriety  of 
Di  vision  Court  bailiffs  canvassing 
voters  during  an  election.  North 
Victoria,  612. 

ELECTION  ACCOUNTS.  —  Where 
all  the  accounts  and  records  of  an 
election  are  intentionally  destroyed 
ny  the  respondent's  agent,  even  if 
the  case  be  stripped  of  all  other 
circunjstauces,  the  strongest  con- 
clusions will  be  drawn  against  the 
respondent,  and  every  presumption 
will  be  made  against  the  legality  of 
the  acts  concealed  by  such  conduct. 
Sotitli  (tvcii,  52. 

ELECTION  AGENT.— The  Act  36 

Vic,  c.  2,  ss.  7-12,  requires  that  all 
election  expenses  of  candidates 
shall  be  paid  through  an  election 
agent  ;  and  the  Act  88  Vic,  c.  -3,  s. 
6,  requires  the  member-elect  to 
swear  that  he  had  not  paid  and  will 
not  pay  election  expenses  except 
through  an  agent,  and  that  he  "has 
not  been  guilty  of  any  other  corrupt 
practice  in  respect  of  the  said  elec- 
tion.'' Certain  payments  were 
made  by  the  respondeat  personally, 
and  not  through  an  election  agent. 
Held,  that  such  payments  were  not 
corrupt  practices  ;  Hdd  also,  that 
the  words  "other  corrupt  practices" 
in  the  member's  oath  meant  "any 
corrupt  practice."  WrM  Hastipas, 
211. 

ELECTION  COMMITTEE  DECISIONS. 

- -The  etiect  of  s.  30  of  34  Vic,  c 
3,  0.,  is  that  the  Judge  is  to  act  on 
the  principles  upon  which  election 
committees  in  England  have  acted 
where  he  has  no  light  from  the  rules 
which  his  own  professional  experi- 
ence supplies  him  with.  And  he  is 
in  aduitiori  to  be  bound  by  the 
decisions  of  the  Rota  Judges  in 
England  trying  elections  under  acts 
similar  to  our  own,  in  the  .'^ame  way 
as  the  Courts  feel  bound  by  their 
judicial  decisions  in  other  legal 
matters,     JFest  Toronto,  97. 

ELECTION  EXPENSES.— The  dif- 
ference between  the  Imperial  stat- 
ute (17  and  18  Vic,  c  102,  s.  2, 
subs.  3,  proviso)  and  the  Ontario 
statute  (32  Vic,,'  c.  21,  s.  67,  subs. 
3,  proviso),  as  to  "legal  expenses" 


in  elections,  pointed  out.  t/ast 
Toronto,  70. 

See  also  pp.  70,  211,  785,  800. 

ELECTION  LAW.— 1.  The  common 
law  of  England  relating  to  Parlia- 
mentary elections  is  in  force  in 
Ontario,  and  applies  to  elections  for 
the  House  of  Commons.  Cornwall, 
547. 

2.  The  Dominion  Elections  Act 
of  1874  does  not  affect  the  rights  of 
parties  in  pending  proceedings, 
which  must  be  decided  according 
to  the  law  as  it  existed  before  the 
passing  of  that  Act  ;  sec.  20  of  that 
Act  referring  to  candidates  at  some 
future  election.  North  Victoria, 
584. 

3.  The  Election  Law  is  not  to  be 
construed  as  a  penal  law.  Kingston, 
625. 

4.  The  Imperial  and  Dominion 
Election  Laws,  as  to  corrupt  prac- 
tices and  their  consequences,  com- 
pared and  considered.  Ibid. 

See  also  pp.  211,  800. 

EMPLOYMENT    OF  VOTERS.  —  1 

The  friends  of  the  candidate  form 
ed  themselves  into  committees,  and 
some  of,  them  voluntarily  distri- 
buted cards  and  canvassed  differ- 
ent localities,  with  books  contain- 
ing lists  of  voters,  noting  certain 
particulars  as  to  promises,  etc. 
These  canvassers  often  met  voters 
in  public  houses,  and  while  there, 
according  to  custom,  treated  those 
whom  they  found  there,  and  tlius 
spent  their  money  as  well  as  their 
time.  On  this  being  represented  to 
those  who  had  charge  of  the  money 
for  election  expenses,  the  latter,  in 
several  cases,  reimbursed  the  can- 
vassers. Held,  that  these  general 
payments,  if  not  exceeding  what 
would  be  paid  to  a  person  for  work- 
ing the  same  time  in  other  employ- 
ments, would  not  be  such  evidence 
of  bribery  as  to  set  aside  an  elec- 
tion.   East  Toronto,  70. 

2.  The  bona  fide  employment  and 
payment  of  a  voter  to  canvass  voters 
belonging  to  a  particular  religious 
denomination,  or  to  the  same  trade 
or  business,  or  to  the  same  rank  in 
life,  or  to  canvass  voters  who  only 
understand   the  French  or  Celtic 


EVIDENCE. 


839 


languages,  is  not  illegal.  Wes^  To- 
ronto, 97. 

3.  The  fact  that  such  a  voter  has 
skill  or  knowledge  and  capacity  to 
canvass  would  not  make  his  employ- 
ment illegal.  Ibid. 

4.  The  candidate  is  not  restricted 
to  his  purely  personal  expenses,  but 
may  (if  there  is  no  intent  thereby 
to  influence  voters,  or  to  induce 
others  to  procure  his  return)  hire 
rooms  for  committees  and  meetings, 
and  employ  men  to  act  as  canvassers, 
to  distribute  cars  and  placards,  and 
to  perform  similar  services  in  con- 
nection with  the  election.  Ibid. 

5.  The  respondent  and  one  M. 
employed  one  H. ,  a  lawyer  and  pro- 
fessional public  speaker  and  a  voter, 
to  address  meetings  in  the  respond- 
ent's interest,  and  promised  to  pay 
H.'s  travelling  expenses,  if  it  were 
legal  to  do  so.  Held  (by  the 
Supreme  Court,  reversing  Armour, 
J.),  that  such  a  promise  was  not 
bribery  (4  Sup.  Ct.  R.  430).  North 
Ontario,  785. 

6.  Per  Armour,  J. — -The  hiring  of 
orators  or  canvassers  at  an  election 
is  illegal.  Ibid. 

See  also  pp.  97,  274,  458,  736. 

h/  evidence.  — 1.  A  notarial  copy 
of  an  assignment  in  insolvency  may 
be  received  in  evidence  under  C.  S. 
C.  c.  80,  s.  2.    Frescott,  1. 

2.  The  writ  of  election  and  return 
need  not' be  produced  or  proved  be- 
fore any  evidence  ot  the  election  is 
given.    Stormont,  21. 

3.  A  witness  called  on  a  charge 
in  the  particulars  of  giving  spiritu- 
ous liquors  in  a  certain  tavern  on 
polling  day,  during  polling  hours, 
cannot  be  asked  if  he  got  liquor, 
during  polling  hours,  in  other 
taverns.    South  Oxford,  243. 

^  4.  Evidence  of  admissions  made 
by  an  agent  after  his  agency  had 
expired  is  inadmissible.  West  Peter- 
horo.  274. 

5.  A  witness  stated  that  he  had 
received  a  letter  from  a  voter,  ask- 
ing for  the  fulfilment  of  an  offer  as 
to  his  vote,  but  the  letter  was  not 
produced.  Held,  that  it  was  not 
proved  that  the  letter  in  question 
was  written  by  the  voter  referred 
to.    North  Middlesex,  376. 


6.  The  respondent  was  charged 
with  several  acts  of  corrupt  prac- 
tices. Each  separate  charge  was  sup- 
ported by  the  evidence  of  one  wit- 
ness, and  was  denied  or  explained 

•  by  the  respondent.  The  learned 
Judge  trying  the  petition  held,  that 
if  each  case  stood  by  itself,  oath 
against  oath,  and  each  witness 
equally  credible,  and  there  being  no 
collateral  circumstances  either  way, 
he  would  have  found  that  each  case 
was  not  proved  ;  but  as  each  chtirge 
was  proved  by  a  credible  witness, 
the  united  weight  of  their  testimony 
overcame  the  effect  of  the  respond- 
ent's denial  :  and  on  the  combined 
testimony  of  all  the  witnesses,  he 
held  the  separate  charges  proved 
against  the  respondent.  Held,  by 
the  Court  of  Appeal  (reversing 
Wilson,  J.),  that  in  election  cases, 
each  charge  constitutes  in  effect  a 
separate  indictment,  and  if  a  Judge 
on  the  evidence  in  one  case  dis- 
misses the  charge,  the  respondent 
cannot  be  placed  in  a  worse  position 
because  a  number  of  charges  are  ad- 
vanced, in  each  of  which  the  Judge 
arrives  at  a  similar  conclusion,  and 
therefore  the  separate  charges  above 
referred  to  were  held  not  sustained. 
MusJcoka,  458. 

7.  A  candidate,  when  examined 
as  a  witness  at  an  election  trial,  may 
be  asked  his  expenditure  at  former 
Provincial  and  Dominion  elections 
at  which  he  was  a  candidate.  North 
Simcoe,  624. 

8.  A  number  of  separate  charges 
of  corrupt  practices  against  an  agent 
of  the  respondent,  based  upon  offers 
or  promises,  and  not  upon  any  act 
of  such  agent,  each  of  which  de- 
pended upon  the  oath  of  a  witness 
to  the  offer  or  promise,  but  each 
one  of  which  such  agent  directly 
contradicted,  or  gave  a  different 
color  to  the  language,  or  a  different 
turn  to  the  expressions  used,  which 
quite  altered  the  meaning  of  the 
conversations  detailed,  or  consti- 
tuted in  effect  a  complete  or  sub- 
stantial denial  of  the  charges  at- 
tempted to  be  proved  against  such 
agent.  Held,  (1)  That  although  in 
acting  on  such  conflicting  testimony, 
where  there  was  a  separate  oppos- 
ing witness  in  each  case  to  the  testi- 
mony of  the  witness  supporting  the 
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charge,  the  Election  Judge  might 
be  obliged  to  hold  each  charge  as 
answered  and  repelled  by  the  coun- 
ter evidence,  he  could  not  give  the 
like  effect  to  the  testimony  of  the 
same  witness  in  each  of  the  cases 
where  the  only  opposing  witness  is 
confronted  by  the  adverse  testimony 
of  a  number  of  witnesses,  who, 
though  they  do  not  corroborate  one 
another  by  speaking  to  the  same 
matter,  are  contradicted  in  each 
case  by  the  one  witness.  (2)  That 
the  more  frequently  a  witness  is 
contradicted  by  others,  although 
each  opposing  witness  contradicts 
him  on  a  single  point,  the  more  is 
confidence  in  such  witness  affected, 
until,,  by  a  number  of  contradicting 
witnesses,  he  may  be  disbelieved 
altogether.  (3)  That  acting  on  the 
above,  and  on  a  consideration 
whether  the  story  told  by  the  wit- 
ness in  support  of  the  charge  is 
reasonable  or  probable  in  itself,  the 
charges  of  corrupt  practices  against 
the  agent  of  the  respondent,  set  out 
in  the  judgment,  were  proved. 
North  Renfrew,  710. 

EXCESSIVE   EXPENDITURE.— .SVr^ 

pp.  52,  70,  547,  55G,  5()8,  57(). 

FREE  DINNER.— ^'ee  p.  671. 

HIRING   RAILWAY    TRAIN.— <SVc 

pp.  50,  555. 

HIRING  TEAMS.— S>6  CoRRurT 
Practices  (5). 

ILLEGAL  AND  PROHIBITED  ACTS. 

—  1.  "Illegal  and  prohibited  acts 
relating  to  elections,"'  in  the  defini- 
tion of  corrupt  practices  in  the  Con- 
troverted Elections  Act,  1871,  are 
confined  to  l^riliery,  hiring  of  teams, 
and  undue  influence,  as  defined  by 
sees.  67  to  74  of  the  Election  Act  of 
1868.    Xorth  York,  62. 

2.  Violations  of  section  61  (treat- 
ing at  meetings)  and  section  66 
(giving  or  selling  liquor  at  taverns 
on  polling  day)  are  not  corrupt 
practices  within  the  meaning  of  the 
said  Acts,  unless  committed  in  or- 
der to  influence  voters  at  the  elec- 
tion complained  of.  Ibid. 

3.  The  words  ' '  illegal  and  pro- 
hibited acts  in  reference  to  elec- 
tions," used  in  sec.  3,  mean  such 


acts  done  in  connection  with,  or  to 
affect,  or  in  reference  to  elections  ; 
not  all  acts  which  are  illegal  and 
prohibited  under  the  election  law. 
Brockville,  139. 

AS'c^nowR.S.O.,  c.  11,  s.  2,  subs.  6. 

INTENT.— ^t-e  pp.  8,  52,  70,  97, 
139,  214,  269,  283,  362,  376,  391, 
547,  612,  625,  660,  671. 

IRREGULARITIES.— The  neglect 
or  irregularities  of  a  deputy  return- 
ing officer  in  his  duties  under  the 
Dominion  Elections  Act,  1874,  will 
not  invalidate  an  election,  unless 
they  have  affected  the  result  of  the 
election  or  caused  some  substantial 
injustice.    Ifonch,  725. 

See  also  pp.  519,  764. 

LEGAL  AND  PERSONAL  EXPENSES. 

—See  pp.  70,  97,  785,  800. 

MEMBER'S  OATH.— S're  p.  211. 

MEETINGS  AT  TAVERNS —Meet- 
ings for  promoting  the  respondent's 
ek-ction  were  held  at  public  houses 
with  the  object  of  inducing  the 
owners  to  support  the  respondent 
at  the  election,  and  because  the 
weather  was  cold  and  meetings 
could  not  be  hehi  in  the  open  air. 
No  evidence  was  given  by  the  peti- 
tioner that  equally  convenient 
places,  and  such  as  were  more  pro- 
per to  be  used  for  that  purpose, 
could  be  obtained.  Held,  that  as 
the  respondent  and  his  friends  had 
a  legitimate  motive  for  holding 
their  meetings  at  such  houses,  al- 
though their  other  motives  might 
not  be  legitimate,  no  corrupt  act 
had  been  committed.  Kinc/ston, 
625. 

MEETINGS  FOR  PROMOTING  ELEC- 
TION.—-SVr^  pp.  187,  205,  231,245, 
252,  283,  304,  362,  376. 

NEW  TRIAL.  -1.  Charges  of  cor- 
rupt practices,  consisting  of  promises 
of  money  and  of  employment,  were 
made  against  the  responden  t  and  one 
M.,  his  agent.  Both  the  respond- 
ent and  his  agent  denied  making 
any  promises  of  money,  but  left  the 
promises  of  employment  unanswer- 
ed ;  and  the  Judge  trying  the  peti- 
tion {Draper,  C.  J.  A.)  so  found, 
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and  avoided  the  election.  There- 
upon the  respondent  appealed  to 
the  Court  of  Appeal,  and  under  38 
Vic,  c.  3,  s.  4,  offered  further 
evidence  by  affidavit,  specifically 
denying  any  offer  or  promise,  di- 
rectly or  indirectly,  of  employment. 
Draper,  C,  J.  A.,  who  tried  the 
petition,  having  intimated  to  the 
Court  that  had  the  respondent  and 
his  agent  made  the  explicit  denial 
as  to  offers  of  money  or  employment 
which  it  appeared  they  had  intended 
making,  he  would  have  found  for 
the  respondent.  Held,  under  these 
circumstances,  that  the  finding  of 
the  Election  Court  should  be  set 
aside,  and  that  a  new  trial  should 
be  held  before  another  Judge  on 
the  i'ota.    Peel,  485. 

2.  Observations  on  the  difference 
between  an  election  trial  and  a 
trial  at  Nisi  Prius.  Ihkl. 

NOMINATION  PAPER.— The  nomi- 
nation paper  of  B.,  one  of  the  candi- 
dates at  the  election  complained  of, 
was  signed  by  twenty-five  persons, 
and  had  the  affidavit  of  the  attest- 
ing witness  duly  sworn  to  as  re- 
quired by  the  statute.  The  elec- 
tion clerk  found  that  one  of  the 
twenty-five  persons  was  not  en- 
tered on  the  voters'  lists,  and  there- 
upon the  returning  officer  and  elec- 
tion clerk  compared  the  names  on 
the  nomination  paper  with  the 
certified  voters'  lists  in  his  posses- 
sion, and  on  finding  that  only 
twenty-four  of  the  persons  who  had 
so  signed  were  duly  qualified  elec- 
tors, he  rejected  B's.  nomination 
paper,  and  returned  the  respondent 
as  member  elect.  Held,  (1)  That 
as  the  policy  of  the  law  is  to  have 
no  scrutiny,  or  as  little  as  possible, 
in  election  cases,  and  to  give  the 
people  a  full  voice  in  choosing  their 
representatives,  the  defect  in  the 
nomination  paper  was  one  to  which 
the  returning  officer  should  not 
have  yielded.  (2)  That  if  the  elec- 
tion had  gone  on  the  defect  in  the 
nomination  paper  would  not,  ac- 
cording to  the  20th  section  of  37 
Vic,  c.  9,  have  afi"ected  the  result 
of  the  election.  Sou%  Renfrew  (2), 
705. 

NOTICE  ADMITTING  BRIBERY.— 

See  pp.  562,  624. 


ORATORS   AND  CANVASSERS.— 

See  p.  785. 

PARTICULARS.— 1.  Where  a  ques- 
tion is  raised  as  to  the  sufficiency  of 
the  notice  of  objection  to  voters,  the 
Judge  may  amend  the  particulars, 
giving  time  to  the  party  af?'ected  by 
the  amendment  to  make  inquiries. 
Stormont,  21. 

2.  At  the  trial  of  the  petition,  an 
amendment  of  the  particulars  as  to 
corrupt  practices  will  be  allowed  ; 
and  if  the  respondent  is  prejudiced 
by  the  surprise,  terms  may  be  im- 
posed.    Welland,  47. 

3.  An  objection  that  the  persons 
objected  to  were  not  owners,  tenants, 
or  occupants  within  s.  5,  excluded 
an  objection  as  to  the  value  of  the 
assessed  property.  South  Grenville, 
163. 

4.  Where  a  son  was  assessed  at 
$700  for  a  farm  in  which  he  and  his 
father  were  partners,  in  the  pro- 
portion of  three-fourths  of  the  pro- 
fits to  the  father  and  one-fourth  to 
the  son,  and  the  objection  to  the 
voter  was  non-ownership.  Held, 
that  the  partnership  was  established 
by  the  evidence,  and  in  view  of  the 
objection  taken,  the  vote  was  sus- 
tained.— Smales'  vote.  Ibid. 

5.  When  the  petition  claimed  the 
seat  for  the  unsuccessful  candidate 
on  the  grounds  that  (1)  illegal  votes 
and  (2)  improperly  marked  ballots 
were  received  in  favor  of  the  suc- 
cessful candidate  ;  that  (3)  good 
votes  and  (4)  properly  marked  bal- 
lots for  the  unsuccessful  candidate 
were  improperly  refused  ;  and  that 
(5)  the  successful  candidate  and  his 
agents  were  guilty  of  corrupt  prac- 
tices, and  particulars  of  all  such 
votes  and  ballots  and  corrupt  prac- 
tices were  asked  from  the  petitioner. 
Held,  (!)  As  to  the  illegal  votes,  that 
the  7th  General  Rule  prescribed  the 
particulars  of  objected  votes  to  be- 
given,  and  the  time  of  filing  and 
delivering  the  same,  and  a  special 
order  was  not  therefore  necessary. 
(2)  As  to  the  improperly  marked 
ballots  and  improperly  rejected 
ballots,  the  petitioner  not  having 
information  respecting  them,  could 
not  be  ordered  to  deliver  particulars 
of  the  same.  (3)  Particulars  were 
ordered   of   the   names,  address, 
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abode  and  addition  of  persons  hav- 
ing good  votes,  whose  votes  were 
improperly  rejected  at  the  polls  ; 
and  particulars  of  the  corruot  prac- 
tices chai'ged  by  the  petitioner 
against  the  respondent  and  his 
agents.  Beal  y.  .Smith,  L.  K.  4  (5,  P. 
145  ( IVefft.minster  casr),  followed. 
JVest  Elgin,  223. 

6.  Where  particulars  were  de- 
livered after  the  time  limited  by  the 
order  for  particulars,  and  not  re- 
turned, an  application  made  at  the 
trial  to  set  them  aside  was  refused  : 
such  application  should  have  been 
made  in  Chambers  before  the  trial. 
North  Victoria,  252. 

7.  Particulars  of  recriminatory 
charges  delivered  aft^r  the  time 
limited  by  the  order  for  such  par- 
ticulars were  allowed,  but  the  peti- 
tioner was  allowed  to  apply  for  time 
to  answer  the  charges  therein  con- 
tained, and  was  given  such  costs  as 
had  been  occasioned  by  the  granting 
of  the  application.  Ibid. 

8.  On  the  trial  of  an  election  peti- 
tion, evidence  was  given  by  both 
sides  on  a  charge  not  {U'operly  set 
out  in  the  petitioners'  particulars  of 
corrupt  practices.  At  the  close  of 
the  evidence  the  respondentobjected 
that  the  charsre  was  not  in  the  par- 
ticulars, and  that  it  was  not  verified 
by  tiie  alHdavit  of  the  petitioners  : 
Hehl,  (1)  That  the  petitioners  might 
amend  their  particulars,  and  that 
the  charges  in  the  petition  were  wide 
enough  to  cover  the  charge.  (2)  That 
as  to  this  charge,  the  parties  had  in 
fact  gone  into  evideni  e  without  par- 
ticulars, and  that  the  petitioners' 
affidavit  verifying  the  particulars 
was  not  necessary.  Lincoln  (2),  489. 

9.  On  an  application  by  the  peti- 
tioner to  amend  the  particulars  by 
adding  charges  of  bribery  against 
the  respondent  personally,  and  his 
agents,  his  attorney  made  affidavit 
that  different  persons  had  been 
emoloyed  to  collect  informati  )n  ; 
that  the  new  particulars  only  came 
to  his  knowledge  three  days  before 
the  application;  and  that  he  believed 
they  were  material  to  the  issues 
joined.  Held,  that  as  it  was  not 
shown  that  the  petitioner  or  the 
persons  employed  could  not  have 
given  the  attorney  the  information 


long  prior  to  the  application,  and  as 
it  was  not  sworn  that  the  charges 
were  believed  to  be  true,  nor  were 
they  otherwise  confirmed,  and  as 
the  amendment  might  have  been 
moved  for  eariier,  the  application 
should  be  refused.  South  Norfolk, 
660. 

PARTIES. — The  petition,  besides 
charging  the  respondent  with  vari- 
ous corrupt  acts,  charged  one  of  his 
agents  with  similar  acts,  and  claim- 
ed that  the  agent  was  subject  to  the 
same  disqualifications  and  penalties 
as  a  candidate.  The  prayer  of  the 
petition  asked  that  this  agent  might 
be  made  a  party  to  the  petition, 
and  that  he  might  be  subjected  to 
such  disqualifications  and  penalties. 
Held,  (1)  That  there  is  no  authority 
in  the  Election  Acts  or  elsewhere, 
for  making  an  agent  of  a  candidate 
a  respondent  in  a  petition  on  a 
charge  of  personal  misconduct  on 
his  part.  (2)  There  is  no  authority 
given  to  the  Election  Court  or  the 
Judge  on  the  rota  to  subject  a  per- 
son "other  than  a  candidate"  to 
such  disqualifications.  (3)  The 
Judge's  report  to  the  Speaker  as  to 
those  persons  "  other  than  the  can- 
didate," who  hav^e  been  proved 
guilty  of  corrupt  practices,  is  not 
conclusive,  so  as  to  bring  them 
within  34  Vic,  cap.  3,  sec.  49,  and 
so  render  them  liable  to  penal  con- 
sequences.   South  Oxford,  238. 

PAYMENT  OF  DEBT. — Vce  pp.  97, 

205,  252,  304,  612,  751,  785. 

PERSONAL  OBJECT  OF  AGENT.— 

Ser  pp.  139,  262,  269. 

PERSONATION.— .See  p.  274. 

PETITION.— (1)    Bona  Fides.— A 

charge  that  the  petition  was  not 
signed  by  petitioner  bona  fide,  but 
that  his  name  was  nsed  mala  fide  by 
other  persons,  is  a  matter  of  fact 
to  be  tried,  and  cannot  be  raised  by 
preliminary  objection.  North  Sim- 
coe,  617. 

 (2)  Amendment.— The  Judge 

trying  an  election  petition  has  power 
to  amend  the  petition  by  allowing 
the  insertion  of  any  objectionto  the 
voters'  lists  used  at  the  election. 
Monck,  154. 


PETITION  (3)  WITHDRAWAL. 
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  (3)  Withdrawal.— The  Court 

recommended  the  petitioner  to  with- 
draw his  petition  in  this  case  ;  and 
on  an  application  for  that  purpose, 
another  elector  having  applied  to  be 
substituted  as  petitioner  :  Held, 
that  as  the  Court  of  Appeal  had 
been  placed  in  possession  of  all  the 
charges  against  the  respondent,  and 
of  the  evidence  in  support  of  them, 
and  had  recommended  the  with- 
drawal of  the  petition,  and  no  suffi- 
cient additional  grounds  having  been 
shown  for  such  substitution  of  peti- 
tioner, the  order  for  the  withdrawal 
of  the  petition  should  be  granted. 
Peel,  485. 

 (4)  Trial  of.— 1 .  When  a  Rule 

of  Court  has  been  issued  under  the 
Controverted  Elections  Act,  ap- 
pointing a  place  for  the  trial  not 
within  the  constituency  the  election 
for  which  is  in  question,  the  Judge 
by  whom  the  petition  is  being  tried 
has  no  power  to  adjourn,  for  the 
further  hearing  of  the  cause,  from 
the  place  named  in  the  Rule  of 
Court  to  a  place  within  such  constit- 
uency.   South  Grey,  52. 

2.  The  day  appointed  for  the  trial 
of  an  electi  m  petition  may  be  al- 
tered to  an  earlier  day  by  consent 
of  the  parties,  and  by  an  order  of 
the  Judge.     West  Elgin,  223. 

PLEADING.  —  The  6th  General 
Rule  in  Election  Cases  does  not  pre- 
clude the  statement  of  evidence  in 
the  petition;  it  renders  it  unneces- 
sary, and  is  intended  to  discourage 
such  pleading.    South  Oxford,  238. 

POSTMASTER.— AS'ee  p.  158. 

PRELIMINARY  OBJECTIONS.— As 

the  Ontario  Act  (R.  S.  0.,  c.  11) 
makes  no  provision  similar  to  that 
in  the  Dominion  Controverted  Elec- 
tions Act,  1874  (37  Vic,  c.  10, 
Can.),  limiting  the  time  within 
which  preliminary  .objections  to  an 
election  petition  should  be  taken, 
the  special  circumstances  of  each 
case  must  determine  whether  the 
preliminary  objections  have  been 
taken  with  sufficient  promptitude, 
Duferin,  529. 

See  also  pp.  1,  529,  531,  556,  577, 
584,  617,  644,  647,  749,  803. 


PRESENT  (1)  To  Voter's  Wife.— 

See  pp.  97,  283,  736. 

 (2)  To  Voter's  Relative. —AS'ee 

pp.  8,  252. 

PROPERTY  QUALIFICATION.— 1.  A 

candidate  may  be  a  petitioner  al- 
though his  property  qualification  be 
defective,  if  it  was  not  demanded  of 
him  at  the  time  of  his  election.  If 
he  claims  the  seat,  his  want  of 
qualification  may  be  urged  against 
his  being  seated,  but  he  may  still 
show  that  the  respondent  was  not 
duly  elected,  if  he  so  charge  in  his 
petition.    JVorth  Victor  la,  584. 

2.  Held,  (1)  As  in  the  North  Vic- 
toria case  {ante  p.  584),  that  the 
Dominion  Elections  Act  of  1874 
not  being  retrospective,  the  ques- 
tion of  property  qualification  of  can- 
didates, at  elections  for  members  of 
the  House  of  Commons  held  before 
the  passing  of  the  Dominion  Elec- 
tion Act  of  1873,  can  still  be  raised 
in  pending  cases.  (2)  That  it  is  not 
necessary  for  an  elector,  demanding 
the  property  qualification  of  a  can- 
didate, to  tender  the  necessary 
declaration  for  the  candidate  to 
make  ;  the  intention  of  the  statute 
being  that  the  candidate  must  pre- 
pare his  own  declaration.  Card- 
well,  644. 

AS'ee  now  Dom.  Elec.  Act,  1874, 
s.  20. 

RECEIVER  OF  TREAT,— 5'ee  pp. 
179,  245,  420. 

RECOUNT  OF  BALLOTS. -^See  pp. 

519,  764. 

RECRIMINATORY  CASE.  -  1.  The 

respondent,  on  the  opening  of  the 
case,  charged  that  the  petitioner 
was  a  candidate  at  the  election,  and 
as  such  candidate  was  guiity  of  cor- 
rupt practices,  and  therefore  dis- 
qualifieil  to  be  a  petitioner.  The 
Chief  Justice,  without  deciding 
whether  the  respondent  had  the 
right  to  attack  the  qualification  of 
the  petitioner,  allowed  the  evidence 
to  l)e  given,  but  held  the  same  to 
be  insufficient.   Prince  Edward,  45. 

2.  Where  a  charge  of  corrupt 
practices  by  way  of  a  recriminatory 
case  is  alleged  by  a  respondent 
against  a  petitioner,  it  may  be  re- 
served until  the  conclusion  of  the 
petitioner's  case.    North  Simcoe,  50. 
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3.  Where  the  right  of  the  peti- 
tioner to  claim  the  seat  is  decided 
adversely  ia  one  case,  it  is  no  preju- 
dice to  the  respondent's  case  that 
other  charges  against  the  petitioner 
are  not  pronounced  upon.  North 
Victoria,  252. 

4.  Recriminatory  charges  are  per- 
mitted in  the  interest  of  electors,  in 
order  to  prevent  a  successful  peti- 
tioner obtaining  the  vacated  seat  if 
he  has  violated  any  provision  of  the 
Election  Law,  Ihid. 

See  also  pp.  529,  584,  617,  803. 

REFRESHMENTS   TO  VOTERS.— 

See  pp.  52.  205,  252,  671. 

REFUSAL  TO  SWEAR.  —See  p.  780. 
RESULT  OF  ELECTION.— >S'ee  pp. 

489,  530,  539,  705. 

RETURNING  OFFICER.— 

that  the  returning  officer  is  both  a 
ministerial  and  a  judicial  officer  ; 
and  that  he  might  decline  to  receive 
the  nomination  of  persons  disquali- 
fied by  statufi  or  office,  and  also  no- 
mination papers  signed  by  unquali- 
fied persons  if  he  had  good  reasons 
for  so  doing.  South  Renfrew  (2), 705. 

SCRUTINY. — 1.  On  a  scrutiny  the 
practice  is  for  the  person  in  a  niin- 
ority  to  place  himself  in  a  majority, 
and' then  for  the  person  thus  placed 
in  a  minority  to  strike  oflF  his  op- 
ponent's votes.    Stormont,  21. 

2.  The  Court  having  compared 
the  Voters'  List  of  1870  with  the 
poll  books  used  at  the  election  in 
the  Township  of  Hillier,  found 
that  35  persons  had  voted  for  the 
respondent  whose  names  were  not 
on  the  list  of  1870  ;  and  the  names 
of  such  persons  having  been  struck 
off  the  poll,  the  respondent  was 
found  to  be  in  a  minority  ;  and  the 
seat  was  thereupon  awarded  to  the 
other  candidate,  he  having  obtained 
on  the  scrutiny  a  majority  of  the 
votes.    Prince '^Edward,  160. 

3.  Where  a  petition  claims  the 
seat  for  the  unsuccessful  candidate, 
a  scrutiny  of  votes  may  be  ordered 
to  be  taken  in  each  municipality  by 
the  Registrar  acting  for  the  Judge 
on  the  rota.     West  Elgin,  227. 

4.  During  the  scrutiny  of  votes 
the  respondent  abandoned  the  seat 


to  his  opponent,  after  his  opponent 
had  secured  a  majority  of  8  votes, 
and  agreed  that  such  should  stand 
as  his  opponent's  majority,  and 
that  the  Court  should  declare  such 
opponent  duly  elected  ;  and  the 
same  was  ordered  by  the  Court. 
Ihid. 

5.  During  the  progress  of  a  scruti- 
ny of  votes,  certain  ballot  and  other 
papers  were  stolen  from  the  Court, 
which  had  the  effect  of  rendering 
the  scrutiny  useless.  Lincoln  (2), 
489. 

6.  Particulars  for  a  scrutiny  of 
votes  were  delivered  by  the  respond- 
ent objecting  to  certain  voters,  as 

(1)  aliens  ;  (2)  minors  ;  (3)  not 
owners,  tenants  or  occupants  of 
the  property  assessed  to  them  ;  and 
(4)  farmers'  sons  not  residing  with 
their  fathers  upon  the  farm,  as  re- 
quired by  law.  On  a  motion  to 
strike  out  such  particulars  :  Held, 
that  under  the  "  Voters'  Lists 
Finality  Act"  (41)  Vic,  c.  21,  s.  3), 
the  legality  of  the  votes  so  objected 
to  could  not  be  inquired  into,  and 
that  the  particulars  should  be 
struck  out.    South  Wentworth,  531. 

7.  A  petitioner  claiming  the  seat 
on  a  scrutiny  may  show,  as  to  votes 
polled  for  his  opponent :  (1)  That 
the  voter  was  not  21  years  of  age  ; 

(2)  that  he  was  not  a  subject  of  Her 
Majesty  by  birth  or  naturalization  ; 

(3)  that  he  was  otherwise  by  law 
prevented  from  voting ;  and  (4) 
that  he  was  not  actually  and  bona 
fide  the  owner,  tenant,  or  occupant 
of  the  real  property  in  respect  of 
which  he  assessed.  North  Victoria, 
584. 

See  also  p.  ^1,  and  41  Vic,  c 
21,  0. 

8.  On  a  preliminary  objection  to 
a  petition  claiming  the  seat  on  a 
scrutiny,  the  Court  declined  to  strike 
out  a  clause  in  the  petition  which 
claimed  that  votes  of  persons  guilty 
of  bribery,  treating  and  undue  in- 
fluence, should  be  struck  off  the 
poll.  The  giver  of  a  bribe,  as  well 
as  the  receiver,  may  be  indicted 
for  bribery.  Ihid. 

9.  Evidence  of  corrupt  practices 
committed  by  persons  in  the  inter- 
est of  both  candidates  at  the  pre- 
vious election,  may  be  given  at  the 
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trial  of  the  second  petition,  with 
the  view  of  striking  off  the  votes  of 
any  such  persons  who  may  have 
voted  at  the  second  election.  Corn- 
wall (2),  647. 

SECURITY.— The  security  in  this 
case  was  offered,  in  the  shape  of  a 
Dominion  note  for  $1,000,  to  the 
Registrar  of  the  Court  of  Chancery, 
who  stated  to  the  petitioners' 
solicitors  that  he  could  not  receive 
it,  but  directed  them  to  make  pay- 
ment of  it  through  the  Accountant 
of  the  Court  in  the  same  manner  as 
moneys  were  usually  paid  into 
court.  The  solicitors  then  paid  the 
money  into  the  bank  to  the  credit 
of  the  matter  of  the  petition,  ac- 
cording to  the  usual  practice  of  the 
Court  of  Chancery?  Held,  that 
the  deposit  of  the  security,  as  re- 
quired by  the  Act,  was  properly 
given.    North  York,  749. 

SPEAKER  (1)  Report  to.  —  The 

fact  of  persons  having  been  re- 
ported by  the  Judge  as  guilty  of 
corrupt  practices  at  the  former  elec- 
tion, has  not  the  effect  of  disquali- 
fying them  from  voting  at  the  se- 
cond election.  The  report  of  the 
Judge  is  not  as  to  them  an  adjudi- 
cation, for  voters  are  not,  in  a  pro- 
per judicial  sense,  parties  to  the 
proceedings  at  an  election  trial. 
Cornwall  (2),  647. 

See  also  pp.  238,  562. 

 (2) Certificate  to. —The Court 

cannot  grant  an  interim  certificate 
declaring  an  election  void,  as  the 
statute  contemplates  only  one  cer- 
tificate to  the  Speaker,  certifying 
the  result  of  the  election  trial. 
Lincoln  (2),  489. 

SPECIAL  CASE. — 1.  A  special  case 
may  be  reserved  for  the  opinion  of 
the  Court  of  Queen's  Bench  only 
when  the  Judge  presiding  at  the 
election  trial  has  a  serious  doubt  as 
to  what  the  law  is,  or  believes  that 
the  Court  might  entertain  a  differ- 
ent opinion  from  that  of  the  Elec- 
tion Judge.    North  Yorlc,  62. 

2.  Quaere,  whether,  under  34  Vic, 
cap.  3,  sec.  20,  the  Rota  Judge  has 
power,  before  the  close  of  the  case, 
to  reserve  questions  for  the  Court. 
Brockville,  139. 
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3.  Where  a  class  of  persons  affect- 
ed by  the  decision  of  a  case  is  nu- 
merous, and  the  question  involved 
is  one  of  general  importance,  the 
Judge  may  reserve  a  special  case  for 
the  opinion  of  the  Court  of  Queen's 
Bench  ;  and  the  Judge  here  decided 
to  take  that  course.  West  York, 
156. 

See  also  p.  725. 

STOLEN  BALLOT  PAPERS.  —See  p. 

489. 

SUBSTITUTION  OF  PETITIONER. 

—See  p.  485. 

TELEGRAMS.— The  Court  order- 
ed the  agent  of  a  telegraph  com- 
pany to  produce  all  telegrams  sent 
by  the  respondent  and  his  alleged 
agent  during  the  election,  reserving 
to  the  respondent  the  right  to  move 
the  Court  of  Appeal  on  the  point ; 
the  responsibility  as  to  conse- 
quences, if  it  were  wrong  so  to 
order,  to  rest  on  the  petitioner. 
South  Oxford,  243. 

TENDERED  VOTES.— 1.  Where  a 
voter  offered  to  vote  at  a  poll,  but 
did  not  ask  for  or  put  in  a  tendered 
ballot  paper.  Held,  that  the  Ballot 
Act  required  the  vote  to  be  given 
secretly,  and  that  the  parol  declara- 
tion of  the  voter  as  to  his  vote 
could  not  be  received  in  order  to 
add  it  to  the  poll. — Secord's  vote. 
Lincoln  (2),  500. 

2.  The  names  of  certain  persons  who 
were  qualified  to  vote  at  the  elec- 
tion appeared  on  the  last  revised 
assessment  roll  of  the  municipality, 
but  were  omitted  from  the  votei  s' 
list  furnished  to  the  deputy  return- 
ing officer  and  used  at  the  election. 
They  tendered  their  votes  at  the 
poll,  but  their  votes  were  not  re- 
ceived ;  and  a  majority  of  them 
stated  to  the  deputy  returning 
officer  that  they  desired  to  vote  for 
the  petitioner.  The  petitioner  had 
a  majority  without  these  votes. 
Held,  by  the  Court  of  Queen's 
Bench  (affirming  Wilson,  J.),  no 
ground  for  setting  aside  the  elec- 
tion.   North  Victoria  (2),  671. 

3.  Se7)ible,  (l)That,  though  the  only 
mode  of  voting  is  by  ballot,  if  it 
became  necessary  to   decide  the 
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election  by  determining  the  right 
to  add  these  votes,  it  should  be  de- 
termined in  that  manner  most  con- 
sistent with  the  old  law,  and  which 
would  have  saved  the  disfranchise- 
ment of  electors,  and  the  necessity 
of  a  new  election.  (2)  If  the  right 
of  voting  can  only  be  preserved  by 
divulging  from  necessity  for  whom 
the  elector  intended  to  vote,  the 
necessity  justifies  the  declaration 
the  elector  is  forced  to  make,  as 
there  is  nothing  in  the  Act  which 
prevents  the  elector  from  saying  for 
whom  he  intends  to  vote.  (3)  An 
elector  duly  qualified,  who  has  been 
refused  a  ballot  paper  by  the  deputy 
returning  officer,  cannot  be  deprived 
of  his  vote ;  otherwise  it  would 
follow  that  because  the  deputy  re- 
turning ofiicer  had  wrongfully  re- 
fused to  give  such  elector  a  ballot 
paper,  his  vote  would  not  be  good 
in  fact  or  in  law.  Ibid. 
See  also  p.  780. 

TAVERN-KEEPER..— >SV(?  pp.  S,  139, 
187,  199,  231,  252,  269,  362,  391, 
420,  500,  671. 

TREATING.— »S'€e  Corrupt  Prac- 
tices (3]. 

UNDUE  INFLUENCE.— ,S'er  Cor- 
rupt Practices  (4). 

VOTER.— 1.  The  Election  Law  of 
1868,  by  the  term  '*  owner,"  gives 
to  a  husband  whose  wife  has  an 
estate  for  life  or  a  gi'eater  estate,  the 
right  to  vote  in  respect  of  his  wife's 
propertv  ;  and  that  the  petitioner 
having  that  qualificatio  i,  and  being 
in  possession  of  his  wife's  estate, 
was  held  entitled  to  petition.  Pmv- 
cott,  1. 

2.  The  name  of  the  voter  being 
on  the  poll  book  is  prima  facie  evi- 
dence of  his  right  to  vote.  The 
party  attacking  the  vote  may  either 
call  the  voter,  or  off'er  any  other 
evidence  he  has  on  the  subject. 
Stormont,  21. 

3.  A  voter  being  duly  qualified 
in  other  respects,  and  having  his 
name  on  the  roll  and  lists,  but  by 
mistake  entered  as  tenant  instead  of 
owner  or  occupant,  or  vice  versa,  is 
not  disfranchised  merely  because 
his  name  was  entered  under  one 
head  and  not  another.  Ibid. 


4.  Where  father  and  son  live  to- 
gether on  the  father's  farm,  and  the 
father  is  in  fact  the  principal  to 
whom  money  is  paid,  and  who 
distributes  it  as  he  thinks  proper, 
and  the  son  has  no  agreement  bind- 
ing on  the  father  to  compel  him  to 
give  the  son  a  share  of  the  proceeds 
of  the  farm,  or  to  cultivate  a  share 
of  the  land,  but  merely  receives 
what  the  father's  sense  of  justice 
dictates  :  Held,  the  son  has  no 
vote.  — Eamon's  vote.    1  bid. 

5.  In  a  milling  business  where 
the  agreement  between  the  father 
and  son  was,  that  if  the  son  would 
take  charge  of  the  mill,  and  manage 
the  business,  he  should  have  a  share 
of  the  profits,  and  the  son,  in  fact, 
solely  managed  the  business,  keep- 
ing possession  of  the  mill,  and  ap- 
plying a  portion  of  the  proceeds  lo 
his  own  use  :  Held,  that  the  son 
had  such  an  interest  in  the  business, 
and,  while  the  business  lasted,  such 
an  interest  in  the  land,  as  entitled 
him  to  vote. — Bullock'' s  vote.  Ibid. 

6.  Where  a  certain  occupancy 
was  proved  on  the  part  of  the  son 
distinct  from  that  of  the  father,  but 
no  agreement  to  entitle  the  son  to  a 
share  of  the  profits,  and  the  son 
merely  worked  with  the  rest  of  the 
family  for  their  common  benefit  : 
Held,  that  although  the  son  was  not 
merely  assessed  for  the  real  but  the 
personal  property  on  the  place  (his 
title  to  the  latter  being  on  the  same 
footing  as  the  former),  he  was  not 
entitled  to  vote. —  Ran,ey\s  vote. 
Ibid. 

7.  AVhere  the  objection  taken 
was,  that  the  voter  was  not  at  the 
time  of  the  final  revision  of  the  as- 
sessment roll  the  bona  fide  owner, 
occupant  or  tenant  of  the  property 
in  respect  of  which  he  voted  ;  and 
the  evidence  showed  a  ^oint  occu- 
pancy on  the  part  of  the  voter  and 
his  father  on  the  land  rated  at  $240: 
Held,  that  the  notice  given  did  not 
point  to  the  objection  that  if  the 
parties  were  joint  occupants  they 
were  insufficiently  rated,  and  as  the 
objection  to  the  vote  was  not  pro- 
perly taken,  the  vote  was  held 
good, — Baker's  vote.  Ibid. 

8.  Where  the  father  had  made  a 
will  in  his  son's  favor,  and  told  the 
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son  if  he  would  work  the  place  and 
support  the  family  he  would  give 
it  to  him,  and  the  entire  manage- 
ment remained  in  the  son's  hands 
from  that  time,  the  property  being 
assessed  in  both  names — the  profits 
to  be  applied  to  pay  the  debt  due 
on  the  place  :  Held,  that  as  the  un- 
derstanding was  that  the  son  worked 
ihe  place  for  the  support  of  the 
family,  and  beyond  that  for  the 
benefit  of  the  estate,  which  he  ex- 
pected to  possess  under  his  father's 
will,  that  he  did  not  hold  immedi- 
ately to  his  own  use  and  benefit, 
and  was  not  er*  titled  to  vote. — 
IVeorfs  vote.  Ibid. 

9.  Where  the  voter  had  only  re- 
ceived a  deed  of  the  property  on 
which  he  voted  on  the  16th  August, 
1870,  but  previous  to  that  date  had 
been  assessed  for  and  paid  taxes  on 
the  place,  but  had  not  owned  it  : 
Held;  that  not  possessing  tlie  quali- 
fication at  the  time  he  was  assessed, 
or  at  tiie  final  revision  of  the  roll, 
he  was  not  entitled  to  vote. — 
Cahey's  vote.  Ibid. 

10.  Where  the  voter  had  been  ori- 
ginally, before  1865  or  1866,  put 
upon  the  assessment  roll  merely 
to  give  him  a  vote,  but  by  a  subse- 
quent arrangement  with  his  father, 
made  in  1865  or  1866,  he  was  to 
support  the  father,  and  apply  the 
rest  of  the  proceeds  to  his  own  sup- 
port :  Held,  that  if  he  had  been  put 
on  originally  merely  for  the  pur- 
pose of  giving  a  vote,  and  that  was 
the  vote  questioned,  it  would  hav^e 
been  bad  ;  but  being  continued  sev- 
eral years  after  he  really  became 
the  occupant  for  his  own  benefit, 
he  was  entitled  fo  vote,  though  ori- 
ginally the  assessment  began  in  his 
name  merely  to  qualify  him.  — Gore's 
vote.  Ibid. 

11.  Where  the  voter  was  the 
equitable  owner,  the  deed  being 
taken  in  the  father's  name  but  the 
son  furnishing  the  money,  the 
father  in  occupation  with  the  assent 
of  his  son,  and  the  proceads  not  di- 
vided :  Held,  that  being  the  equit- 
able owner,  notwithstanding  the 
deed  to  the  father,  he  had  the  right 
to  vote.  Held  also,  that  being 
rated  as  tenant  instead  of  owner 
did  not  affect  his  vote. — Blair's 
vote.  Ibid. 


12.  Where  the  voter  and  his  son 
leased  certain  property,  and  the 
lease  was  drawn  in  the  son's  name 
alone,  and  when  the  crops  were 
reaped  the  son  claimed  they  be- 
longed to  him  solely,  the  voter 
owning  other  property,  but  being 
assessed  for  this  only  and  voting  on 
it  :  Held,  that  although  he  was  on 
the  roll  and  had  the  necessary  quali- 
fication, but  was  not  assessed  for  it, 
he  was  not  entitled  to  vote. — HilVs 
vote.  Ibid. 

13.  Where  the  voter  was  the  ten- 
ant of  certain  property  belonging 
to  his  father-in-law,  and  before  the 
expiration  of  his  tenancy  the  father- 
in-law,  with  the  consent  of  the 
voter  (the  latter  being  a  witness  to 
the  lease),  leased  the  property  to 
another,  the  voter's  lease  not  expir- 
ing until  November,  and  the  new 
lease  being  made  on  the  28th  March, 
1870  :  Held,  that  after  the  surren- 
der by  the  lease  to  which  he  was  a 
subscribing  witness,  he  ceased  to  be  a 
tenant  on  the  28th  of  March,  1870, 
and  that  to  entitle  him  to  vote  he 
must  have  the  qualification  at  the 
time  of  the  final  revision  of  the  as- 
sessment roll,  though  not  necessari- 
ly at  the  time  he  voted,  so  long  as 
he  was  still  a  resident  of  the  elec- 
toral division.— Bupert's  vote.  Ibid. 

14.  Where  a  verbal  agreement 
was  made  between  the  voter  and 
his  father  in  January,  1870,  and  on 
this  agreement  the  voter  from  that 
time  had  exercised  control,  and  took 
the  proceeds  to  his  own  use,  al- 
though the  deed  was  not  executed 
until  September  following  :  Held, 
entitled  to  vote. — GolUngers  vote. 
Ibid. 

15.  Where  a  voter  properly  as- 
sessed,who  was  accidentally  omitted 
from  the  voters'  list,  for  polling  di- 
vision No.  1,  where  his  property 
lay,  and  entered  on  the  voters'  list 
for  polling  division  No.  2,  voted  in 
No.  1,  though  not  on  the  list,  his 
vote  was  held  good.  Brockville,  129. 

16.  A.'s  name  appeared  on  the 
assessment  roll  and  voters'  list  as 
owner,  but  no  propert}^  appeared 
opposite  his  name  ;  just  below  A.'s 
name,  the  name  of  B.  was  entered 
as  tenant,  with  certain  property 
following  it,  but  B.  's  name  was  not 
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bracketed  with  A. 's.  Evidence  was 
admitted  to  show  that  A.  owned  the 
property  next  below  his  name,  for 
which  B.  his  tenant  was  assessed  as 
tenant,  and  A.'s  vote  was  held  good. 
— Baker's  vote.  Ibid. 

17.  The  widow  of  an  intestate 
owner  continuing  to  live  on  the  pro- 
perty with  her  children,  who  own 
the  estate  and  work  and  manage  it, 
shonld  not,  till  her  dower  is  as- 
signed, be  assessed  jointly  with 
the  joint  tenants,  nor  should  any 
interest  of  hers  be  deducted  from 
the  whole  assessed  value.  Where, 
therefore,  four  joint  tenants  and 
such  doweress  occupied  property 
assessed  for  $900,  the  joint  tenants 
were  held  entitled  to  the  qualifica- 
tion of  voters. — GUroi/s  vote.  Ibid. 

18.  Where  a  husband  had  posses- 
sion of  a  lot  for  which  he  was  as- 
sessed as  occupant  and  his  wife  as 
owner,  but  which  belonged  to  the 
wife's  daughters  by  a  former  hus- 
band, his  vote  was  held  good. — 
Whakjl's  vote.  Ibid. 

19.  Where  the  owner  died  intes- 
tate, and  the  husband  of  one  of  his 
daughters  leased  the  property  and 
received  the  rents,  such  husband 
was  held  not  entitled  to  vote. — 
Leslie''.?  vote.  Ibid. 

20.  Where  it  was  proved  that  for 
some  time  past  the  owner  had  given 
up  the  whole  management  of  the 
farm  to  his  son — retaining  his  right 
to  be  supported  from  the  product  of 
the  place,  the  son  dealing  with  the 
crops  as  his  own,  and  disposing  of 
tliem  to  his  own  use — the  son's  vote 
was  held  good. — Caldvjell,  Moore, 
and  Smith's  votes.  Ibid. 

21.  Where  it  was  proved  that  an 
agreement  existed  (verbal  or  other- 
wise) that  the  son  should  have  a 
share  in  the  crops  as  his  own,  and 
such  agreement  was  bona  fide  acted 
on,  the  son  being  duly  assessed,  his 
vote  was  held  good  ;  the  ordinary 
test  being  :  liad  the  voter  an  actual 
existing  interest  in  the  crops  grow- 
ing and  grown  ?  Ibid. 

22.  But  where  such  crops  could 
not  be  seized  for  the  son's  debt,  the 
son  was  not  entitled  to  vote, — 
Francis'  vote.  Ibid. 


23.  Where  the  agreement  did  not 
show  what  share  in  the  crops  the 
son  was  to  have  with  his  father,  and 
it  appeared  to  be  in  the  father's 
discretion  to  determine  the  share, 
such  son  was  not  entitled  to  vote  — 
Johnson  s  vote.  Ibid. 

24.  Where  a  father  was  by  a  ver- 
bal agreement  "  to  have  his  living 
off  the  place,"  the  son  being  owner 
and  in  occupation  with  the  father, 
the  father  was  not  entitled  to  vote, 
—  Wiltse's  vote.  Ibid. 

25.  A  tenant  from  year  to  year 
cannot  create  a  sub-tenancy  nor 
create  a  right  to  vote  by  giving 
another  a  share  in  the  crops  raised 
on  the  leased  property. — Dunham's 
vote.  Ibid. 

26.  Where  a  man  occupied  a  house 
as  toll  collector,  and  not  in  any 
other  right,  he  was  not  qualified  to 
vote. — McArthm-'s  vote.  Ibid. 

27.  The  right  to  vote  is  not  to  be 
taken  away  or  the  vote  forfeited  by 
the  act  of  the  voter  unless  under  a 
plain  and  express  enactment,  for  it 
is  a  matter  in  which  others  besides 
the  voter  are  interested.— Brockville, 
139. 

28.  Where  two  partners  in  busi- 
ness occupied  premises  the  freehold 
of  which  was  vested  in  one  of  them, 
and  the  assessment  of  the  premises 
was  sufficient  to  give  a  qualification 
to  each,  both  partners  were  held 
qualified  to  vote. — Fitzgerald's  vote. 
South  GrcndUe,  163. 

29.  Where  a  father,  the  owner  of 
a  lot,tol.l  his  son  that  he  might  have 
the  lot  and  advised  him  to  get  a 
deed  drawn,  and  the  lot  had  been 
assessed  to  the  son  for  3  or  4  years, 
and  was  rented  to  a  tenant  by  the 
father  with  the  assent  of  the  son, 
who  paid  to  the  father  his  wages 
but  the  father  collected  the  rent. 
Held,  that  as  there  was  nothing  but 
a  voluntary  j^ift  from  the  father  to 
the  son,  without  possession,  the 
son's  vote  was  bad. — Lund>/'s  vote. 
Ibid. 

30.  Where  a  father  had  made  a 
will  of  a  lot  to  his  son  who  was 
assessed  for  it,  and  the  son  took 
the  crops  except  what  was  used  by 
the  father,  who  resided  on  the  lot 
with  his  wife,  the  son  residing  and 
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working  on  another  farm .  Held,  that 
the  son  had  not  such  a  beneficial 
interest  in  the  lot  as  would  entitle 
him  to  vote. — MuUin's  vote.  Ibid. 

31.  Where  A.,  who  resided  out  of 
the  riding,  had  made  a  contract  in 
writing  to  sell  to  B.  the  property 
assessed  to  him  as  owner,  but  had 
not  at  the  time  of  the  election  exe- 
cuted the  deed,  B.  having  been  in 
possession  of  the  property  for  several 
years  under  agreements  with  A. 
Held,  that  A.  was  a  mere  trustee 
for  the  purchaser,  and  had  there- 
fore no  right  to  vote. — Holden's 
vote.  Ibid. 

32.  Where  a  vendor  before  the  re- 
vision of  the  assessment  roll  had 
conveyed  and  given  possession  of 
the  property  to  a  purchaser,  and 
such  purchaser  had  afterwards  given 
him  a  license  to  occupy  a  small  por- 
tion of  the  property,  such  vendor 
was  held  not  entitled  to  vote. — 
Noblin^s  vote.  Ibid. 

33.  Where  the  owner  of  mort- 
gaged property  died  intestate,  leav- 
ing a  widow  and  sons  and  daugh- 
ters, and  the  property  was  sold 
under  the  mortgage,  and  the  deed 
made  to  the  widow,  but  three  of 
the  sons  furnished  some  of  the  pur- 
chase money,  and  all  remained  in 
possession,  and  the  eldest  son  was 
assessed  as  occupant.  Held,  that 
as  the  eldest  son  did  not  show  that 
the  property  was  purchased  for  him, 
and  the  presumption  from  the  evi- 
dence being  that  it  was  bought  for 
the  mother,  such  eldest  son  had  no 
right  to  vote. — ■Morroio''s  vote.  Ibid. 

34.  A  trustee  under  a  will  having 
no  present  beneficial  interest  in  the 
real  property  assessed  to  him,  was 
held  not  entitled  to  vote. — Jones' 
vote.  Ibid. 

35.  Where  a  voter  was  assessed 
for  property  which  he  sold  on  the 
27th  February,  1871,  before  the  re- 
vision of  the  Assessm.ent  Eoli,  and 
was  not  assessed  for  other  property 
of  which  he  was  in  possession  as 
owner  or  tenant,  he  was  held  not 
entitled  to  vote. — Place's  vote.  Ibid. 

36.  Trie  mistake  of  the  number  of 
tlie  lot  does  not  come  under  the 
same  rule  as  the  mistake  of  a  name, 
as  the  latter  is  provided  for  in  the 
statute  and  the  voter's  oath.  Ibid. 


37.  Where  one  of  two  joint  owners 
was  assessed  for  property  at  |200, 
he  was  not  entitled  to  vote.  Ibid. 

38.  A  voter  whose  qualification  is 
successfully  attacked  may  show  a 
right  to  vote  on  income  ;  but  in 
such  case  he  must  prove  that  he 
has  complied  with  all  the  require- 
ments of  the  Act  which  are  essen- 
tial to  qualify  him  to  vote  on  in- 
come.— Gray'svote.  Lincohi{2),  500. 

39.  A  voter  was  assessed  in  two 
wards  of  a  town  ;  he  parted  with 
his  property  qualification  in  one  of 
the  wards,  but  voted  in  such  ward. 
Held,  that  the  vote  might  be  sup- 
ported on  the  qualification  in  the 
other  ward,  which,  if  the  voter  had 
voted  on  it,  would  have  made  it 
necessary  for  him  to  vote  in  another 
polling  division. -6^i&sow  6'  vote.  Ibid. 

40.  A  person  assessed  for  land  he 
does  not  own,  though  receiving  rent 
for  it  from  a  tenant,  is  not  qualified 
to  vote. — ClarF s  vote.  j.bid. 

41.  By  the  Dominion  Elections 
Act  of  1873,  the  qualification  of 
voters  to  the  House  of  Commons 
was  regulated  by  the  Ontario  Elec- 
tion Acts,    North  Victoria^  584. 

42.  The  respondent  was  elected 
by  four  votes.  At  the  election  the 
names  of  twelve  persons  who  were 
entered  on  the  assessment  roll  as 
"freeholders"  appeared  on  the 
voters'  lists,  owing  to  a  printer's 
mistake,  as  "  farmers' sons. "  Their 
votes  were  challenged  at  the  poll, 
and  they  were  required  by  the  peti- 
tioner's scrutineers  to  take  the 
farmers'  sons'  oath,  which  they  re- 
fused. Subsequently  they  offered 
again  to  vote  and  to  take  the 
owner's  oath,  and  the  deputy  re- 
turning officer,  who  was  also  clerk 
of  the  municipality,  knowing  them, 
gave  them  ballot  papers  and  allowed 
them  to  vote.  Held,  (1)  That 
having  been  rightly  entered  on  the 
assessment  roll,  the  mistake  as  to 
their  qualifications  on  the  voters' 
list  did  not  disfranchise  them.  (2) 
That  their  refusal  to  take  the  farm- 
ers' sons'  oath  was  not  a  refusal  to 
take  the  oath  required  by  law.  A 
refusal  to  swear  is  when  a  voter 
refuses  to  take  the  oath  appropriate 
to  his  proper  description.  (3)  That 
having  a  right  to  vote,  although 
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they  voted  in  a  wrong  capacity, 
their  votes  could  not  be  struck  off. 
Prescott,  780. 
See  also  p.  671. 

VOTERS'  LISTS.  —  1.  Special  re- 
port, and  observations  on  making 
the  revised  lists  of  voters  final,  ex- 
cept as  to  matters  subsequent  to  the 
revision.  Stormont,  21. 

2.  The  proper  list  of  voters  to  be 
used  at  an  election  is  "  the  last  list 
of  voters  made,  certided,  and  de- 
livered to  the  Clerk  of  the  Peace  at 
least  one  month  before  the  date  of 
the  writ  to  hold  such  election." 
Monde,  154. 

3.  An  irregular  voters'  list  had 
been  used  in  one  of  the  townships 
in  the  Electoral  Division  ;  but  that 
the  result  of  the  election  had  not 
been  affected  thereby,  and  that 
the  election  was  not  avoided.  IbiiL 

4.  Hdd,  following  the  Monck  cafte 
(.32  Q.  B.,  147,  ante  p.  154),  that 
the  list  of  voters  to  be  used  at  an 
election  must  be  the  list  made,  cer- 
tified and  delivered  to  the  Clerk  of 
the  Peace  at  least  one  month  before 
the  date  of  the  writ  to  hold  such 
election.  Prince  Edward  {\L),  161. 

5.  The  list  of  voters  used  at 
the  election  in  the  Township  of  Hil- 
lier  was  not  filed  until  the  28th  No- 
vember, 1871,  and  the  writ  of  elec- 
tion was  dated  9th  December,  1871. 
Held,  th  it  the  list  of  voters  of  1871 
should  not  have  been  used.  Ibid. 

6.  Held,  that  the  effect  of  the 
Voters'  Lists  Finality  Act,  1878,  was 
to  render  the  voters'  lists  final  and 
conclusive  of  the  right  of  all  per- 
sons named  therein  to  vote,  except 
where  there  had  been  a  subsequent 
change  of  position  or  status  by  the 
voter  having  parted  with  the  inter- 
est which  he  had  (or  by  the  assess- 
ment roll  appeared  to  have)  in  the 
property,  and  becoming  also  a  non- 
resident of  the  electoral  division. 
Soutli  JVentwor/h,  531. 

7.  Mistakes  in  copying  the  voters' 
lists  should  not  deprive  legally 
qualified  voters  of  their  votes  any 
more  than  the  names  of  unqualified 
voters  being  on  the  list  would  give 
them  a  rit;ht  to  vote  But  the  mere 
fact  that  the  lists  were  not  correct 
alphabetical  lists,  or  had  not  the 


correct  number  of  the  lot,  or  were 
not  properly  certified,  or  the  omit- 
ting to  do  some  act  as  to  which  the 
statute  is  directory,  is  no  ground 
for  setting  aside  an  election,  unless 
some  injustice  resulted  from  the 
omission,  or  unless  the  result  of  the 
election  was  affected  by  the  mis- 
take.   Xorth  Victoria,  584. 

8.  The  Court  will  not  go  behind 
the  voters'  lists  to  inquire  whether 
a  voters'  name  was  entered  upon  the 
assessment  roll  in  a  formal  manner 
or  not.    JVorth  Simcoe,  612. 

9.  Sonble,  That  the  provisions  of 
the  law  as  to  how  voters  are  to  be 
entered  on  the  v^oters'  list  in  respect 
to  their  property,  and  as  to  the  man- 
ner in  which  they  are  to  vote,  are 
directoiy.    Prescott,  780. 

VOTING  BY  BALLOT.— One  B.,  a 

voter  who  could  neither  read  nor 
write,  came  into  a  polling  booth, 
and  in  the  presence  of  the  deputy 
returning  olHcer  asked  for  one  not 
present  to  give  him  instructions 
how  to  mark  his  ballot.  The  de- 
puty returning  officer  gave  the 
voter  a  ballot  paper,  who  tlien  stated 
he  wished  to  vote  for  the  respond- 
ent. One  W.,  an  agent  of  the  re- 
spondent, in  the  polling  booth, 
took  the  pencil  and  marked  the 
ballot  as  the  voter  wished,  and  the 
voter  then  handed  it  to  the  deputy 
returning  officer.  No  declaration 
of  inability  to  read  or  write  was 
made  by  the  voter.  Held,  that  no 
one  but  the  deputy  returning  officer 
was  authorized  to  mark  a  voter's 
ballot,  or  to  interfere  with  or  ques- 
tion a  voter  as  to  his  vote;  and  the 
deputy  returning  officer  permitting 
the  agent  of  a  candidate  to  become 
acquainted  with  the  name  of  the 
candidate  for  whom  the  voter  de- 
sired to  vote,  violated  the  duty  im- 
posed on  him  to  conceal  from  all 
persons  the  mode  of  voting,  and  to 
maintain  the  secrecy  of  the  pro- 
ceedings   Halton,  283. 

See  also  pp.  500,  519,  531,  671, 
725,  780. 

WEIGHT  OF  EVIDENCE.  — SVe  pp. 
8,  97,  187,  556,  579. 

WITNESSES  OUT  OF  COURT.— ,SV^ 
p.  .43. 
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